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State  of  New  Yoek, 


COMMENCING  APRIL  80,  lOOl. 


The  Pboplb  OF  THE  State  of  New  York  ex  rel.  Wiluam     l^'^  ^^^oci 

e  77  AIr«>oD 

Lemmon,  Bespondent,  v,  Thomas  L.  Feitner  et  al.,  as  Com-  j  77  Aiy359  , 
mifisioners  of  Taxes  and  Assessments  of  the  City  of  New  LTL^^  -' 
York,  Appellants. 

1.  Tax — NoN-RBsroENT's  Seat  in  New  York  Stock  Exchange  Non- 
taxable. A  membership  or  seat  in  the  New  York  Stock  Exchange  is 
not  personal  property  within  the  meaning  of  the  Tax  Law  (L.  1896,  ch. 
908,  §  2,  subd.  4),  and  if  owned  by  a  resident  of  the  state  would  not  be 
taxable  thereunder,  and  since  under  section  7  it  is  taxable  only  as  personal 
property  "  to  the  extent "  as  if  owned  by  a  resident,  it  is  not  taxable  when 
owned  by  a  non-resident. 

2.  Value  op  a  Seat  Is  Capital  Invested  in  Business.  The  value  of 
a  seat  in  the  New  York  Stock  Exchange  is  capital  invested  in  business  in 
the  state,  but  is  not  taxable  since  the  statute  does  not  cover  it. 

BBopl6  ex  rel.  Lemmon  v.  Feitner,  56  App.  Div.  280,  affirmed. 

(Argued  March  11,  1901;  decided  April  30,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
uary 15,  1901,  which  reversed  an  order  of  Special  Term  dis- 
missing a  writ  of  certiorari  to  review  an  assessment  by  the 
tax  commissioners  of  the  city  of  New  York  of  the  personal 
estate  of  the  relator  for  the  year  1899,  and  vacating  the 
assessment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
1 


2  People  ex  rel.  Lemmon  v.  Feitner.  [April, 

Pointe  of  counsel.  [Vol.  167. 

John  WhaleUj  Corporation  Counsel  {James  M.  Ward  of 
counsel),  for  appellant.  All  that  is  necessary  to  subject  a  non- 
resident to  assessment  for  purposes  of  taxation  is  that  he 
should  have  a  specific  sum  invested  in  business.  It  is  not 
essential  that  the  thing  to  be  taxed  should  be  the  same  kind  of 
property  taxable  to  a  resident.  {Matter  of  Austin  v.  Brig- 
hwm,  N.  Y.  L.  J.  May  5,  1897;  L.  1855,  ch.  37.)  Under 
section  7  of  chapter  908  of  the  Laws  of  1896,  as  under  chapter 
37  of  the  Laws  of  1855,  it  is  the  actual  value  on  assessment 
day  of  the  capital  of  a  non-resident  invested  in  business  which 
fixes  the  value  for  purposes  of  taxation.  {People  ex  rel.  v. 
Barker,  147  K  Y.  31.)  As  the  New  York  Stock  Exchange 
is  an  association  organized  for  the  purpose  of  transacting  busi- 
ness, and  as  a  condition  precedent  to  the  right  to  the  trans- 
action of  business,  as  a  member  of  the  association,  the  payment 
of  a  sum  of  money  is  required  in  the  case  of  a  non-resident, 
a  membership  in  the  exchange  becomes  assessable  as  ^^  a  sum 
in  any  manner  invested  in  business  "  under  the  provisions  of 
the  act  of  1855,  or  as  "capital  invested  in  business  "  under  the 
provisions  9f  the  Tax  Law.     {Hitt  v.  Croshy,  26  How.  Pr.  413.) 

Lewis  Cass  Ledyard  for  respondent.  The  New  York  Stock 
Exchange  is  a  voluntary,  unincorporated  association  of  indi- 
viduals engaged  in  business  in  the  city  of  New  York  as 
brokers  in  stocks,  bonds  and  otlier  securities.  The  exchange 
itself  does  not  do  any  business  and  membership  therein  does 
not  constitute  property.  {Belton  v.  Hatch,  109  N.  Y.  593  ; 
In  re  Sutherlamd,  6  Biss.  526 ;  23  Fed.  Cas.  453 ;  Pancoast 
V.  Oowen,  93  Penn.  St.  66 ;  Thompson  v.  Adams,  93  Penn. 
St.  55 ;  Lowenherg  v.  Oreenebaum,  99  Cal.  162 ;  Barclay  v. 
Smith,  170  111.  349.)  The  intangible  right  incident  to  mem- 
bership in  the  New  York  Stock  Exchange  does  not  fall  within 
any  of  the  recognized  definitions  of  property.  (  Wynehamer 
V.  People,  13  N.  Y.  396;  Ayers  v.  Lawrence,  59  N.  Y.  198 ; 
Sherman  v.  Eldi$r,  24  N.  Y.  384;  Bruch  v.  Carter,  32  N. 
J.  L.  561 ;  Toledo  Bank  v.  Bond,  1  Ohio  St.  623  ;  Kuhn  v. 
Common  Council,  70  Mich.  537.)     Unless  it  is  clearly  made 
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N.  Y.  Rep.]  OpinioD  per  Bartlett,  J. 

to  appear  that  membership  in  the  New  York  Stock  Exchange 
constitutes,  within  the  language  of  the  Tax  Law,  "  capital 
invested  in  such  business  as  personal  property,"  the  assess- 
ment in  the  present  case  cannot  be  sustained.  (  U,  S.  v.  Wig- 
glesworihj  2  Story,  373;  Bailey  v.  Clark,  21  Wall.  286; 
Lyon  V.  Zimmer,  30  Fed.  Rep.  410 ;  /Smith  v.  Mayor,  etc,, 
68  N.  Y.  565 ;  Borrell  v.  Mayor,  etc,  2  Sandf.  552 ;  People 
»  rel.  V.  Comra.  of  Taxes,  19  Hun,  464.) 

Babtlett,  J.     The  relator  is,  and  for  many  years  has  been, 
a  resident  of  New  Jersey  and  was  such  on  the  second  Monday 
of  January,  1899 ;  during  all  that  time  he  transacted  business 
in  the  city  of  New  York  as  a  broker  in  stocks,  and  has  been  a 
member  of  the  New  York  Stock  Exchange  since  the  year 
1872,  having  paid  for  ]iis  membership  at  that  time  about  the 
sum  of  four  thousand  dollars.     On  the  second  Monday  of 
January,  1899,  he  was  assessed  on  his  said  membership  at  a 
valuation  of  twenty  thousand  dollars.      This  assessment  is 
based  on  chapter  908  (§  7)  of  the  Laws  of  1896,  known  as  the 
Tax  Law,  which  reads  as  follows :  "  Non-residents  of  the  State 
doing  business  in  the  State,  either  as  principals  or  partners, 
shall  be  taxed  on  the  capital  invested  in  such  business,  as  per- 
sonal property,  at  the  place  where  such  business  is  carried  on, 
to  the  same  extent  as  if  they  were  residents  of  the  State." 

The  question  presented  for  our  determination  is  whether 
the  value  of  a  seat  in  the  New  York  Stock  Exchange,  owned 
by  a  non-resident  member,  doing  business  in  this  state,  is  to  be 
regarded  as  capital  invested  in  business,  as  personal  property, 
within  this  state.  The  section  quoted,  while  it  has  been  sub- 
jected to  some  verbal  changes,  is  a  substantial  re-enactment  of 
the  Laws  of  1855,  chapter  37,  §  1.  {People  ex  rel.  Arimtrong 
Cork  Co.  V.  Barker,  157  N.  Y.  159.) 

In  the  act  of  1855  non-residents  were  taxed  "on  all  sums 
invested  in  any  manner  in  said  business,  the  same  as  if  they 
were  residents  of  this  state,"  and  in  the  present  Tax  Law 
they  are  taxed  "  on  the  capital  invested  in  such  business,  as 
personal  property,  ai  the  place  where  such  business  is  car- 
ried on." 
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"We  have  been  cited  to  a  large  number  of  cases  in  this  and 
other  states,  and  the  Federal  courts,  which  deal  with  the  gen- 
eral question  as  to  the  rights  of  creditors  to  the  seat  of  a 
debtor  in  various  business  exchanges.  We  shall  content  our- 
selves, however,  with  an  examination  of  the  rights  and  liabil- 
ities of  the  relator  under  the  rules  of  the  New  York  Stock 
Exchange  and  such  cases  as  have  settled  the  law  relating 
thereto  in  this  state. 

The  petition  sets  forth  in  part  the  constitution  and  by-laws 
of  the  New  York  Stock  Exchange,  as  existing  at  the  time  the 
relator  was  admitted  to  membership,  and  also  as  modified 
prior  to  the  year  1899.  For  the  purposes  of  this  case  it  is  only 
necessary  to  consider  a  few  of  the  salient  features  of  these 
instruments.  The  New  York  Stock  Exchange  is  a  voluntary 
unincorporated  association  composed  of  more  than  one 
thousand  members,  many  of  whom  are  non-residents  but 
engaged  in  business  in  the  city  of  New  York.  The  principal 
purposes  and  objects  of  the  association  are  the  affording  to 
members  facilities  for  the  transaction  of  business  as  brokers 
in  stocks,  bonds  and  other  securities,  the  providing  for  a  con- 
venient exchange  or  salesroom  for  the  transaction  of  such 
business,  and  the  maintenance  of  rectitude  and  honorable 
dealings  between  its  members  in  their  business  transactions. 
The  governing  committee  appoints  a  standing  committee 
from  its  own  membqrs  known  as  the  "  Committee  on  Admis- 
sions." A  candidate  for  admission  is  elected  to  his  seat  in 
the  exchange  by  a  two-thirds  vote  of  this  committee,  which 
consists  of  fifteen  members.  A  member  lias  the  right  to  sell 
his  membership  by  submitting  the  name  of  the  proposed  pur- 
chaser to  the  standing  committee,  and  if  it  approves  of  the 
transfer  it  may  be  made,  provided  the  member  selling  has  no 
unsettled  contracts.  When  a  member  dies  his  membership 
may  be  sold  by  the  secretary  of  the  committee  on  admissions, 
and,  after  satisfying  the  claims  of  the  members  oi^  the  Stock 
Exchange,  he  is  to  pay  the  balance  to  the  legal  representatives 
of  the  deceased.  There  are  also  provisions  for  the  disposition 
of  the  seat  of  a  member  who  has  been  deprived  of  hb  mem- 
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bership  by  the  act  of  the  governing  committee,  which  need 
not  now  be  bonsidered. 

The  relator  contends  that  his  membership  is  purely  a  per- 
sonal privilege,  and  the  valne  thereof  cannot  be  regarded  as  a 
snm  invested  in  business  in  this  state.     If  it  be  admitted  that 
a  seat  in  the  exchange  is  in  a  certain  sense  personal  property, 
it  does  not  advance  the  argument  in  support  of  the  contention 
that  its  value  is  to  be  regarded  as  invested  in  business  con- 
ducted by  the  owner.     The  New  York  Stock  Exchange  trans- 
acts no  business  as  such  in  the  buying  and  selling  of  stocks. 
Its  main  object,  as  already  stated,  is  to  afford  its  members 
the  facility  for  the  transaction  of  business  by  providing  them 
with  a   convenient   exchange    or   salesroom.     The    business 
therein  transacted  is  that  of  the  individual  members,  and  the 
conveniences  afforded  by  the  exchange  renders  it  practicable 
to  carry  on  with  speed  and  safety  the  enormous  dealing  in 
Btocks  and  other  securities  incident  to  the  great  money  center 
of  the  country. 

It  may  be  well,  however,  to  ascertain  to  what  extent  this 
court  has  decided  that  a. seat  in  an  exchange  is   personal 
property.     In  Piatt  v.  Jones  (96  N.  Y.  24)  it  was  held  that  a 
membership  in  the  Kew  York  Stock  Exchange  was,  in  a  cer- 
.  tain  sense,  property,  and  that  it  passed  to  the  assignee  in  bank- 
ruptcy of  the  owner.     After  the  discharge  of  the  debtor  he 
continued  to  do  business  as  a  member  of  the  exchange,  and 
the  assignee  sought  in  this  action  to  compel  him  to  execute 
and  deliver  a  proper  transfer  of  his  seat  or  membership.    This 
court  held  that  the  action  was  premature,  as  it  did  not  appear 
that  the  assignee  had  applied  to  tlie  exchange  to  have  his  rights 
^recognized  or  that  the  exchange  had  denied  his  rights,  or  that 
he  had  nominated  any  person  to  the  exchange  in  the  place  of 
the  defendant  or  attempted  to  have  any  one  elected.     It  was 
inrther  suggested  that  the  right  of  the  plaintiff  assignee  was 
in  no  wise  prejudiced  by  the  fact  that  the  exchange  saw  fit  to 
allow  this  member  to  exercise  his  privileges  after  such  rights 
as  he  possessed  had  passed  to  the  assignee  in  bankruptcy,  and 
that  the  exchange,  on  due  application,  might  permit  the  per- 
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son  nominated  by  the  assignee  to  become  a  member  on  con- 
forming to  its  rules.  Judge  Earl,  in  writing  for  this  court, 
said  :  "  There  can  be  no  doubt  that  a  seat  or  membership  in 
the  exchange  is,  in  a  certain  sense,  property.  It  has  great 
value  to  the  owner  or  possessor,  and  may,  under  conditions 
prescribed  in  the  constitution  and  by-laws,  be  transferred  and 
transmitted  and  converted  into  money."  (See  cases  cited.) 
"  The  question  as  to  the  character  of  the  property  of  such  a 
seat  is  so  fully  discussed  in  the  authorities  cited  that  nothing 
more  is  necessary  to  be  added." 

In  Powell  V.  Waldron  (89  K  Y.  328)  it  was  held  that  a 
membership  in  the  New  York  Cotton  Exchange  was  property 
and  as  such  passed  to  a  receiver  appointed  in  supplementary 
proceedings  on  an  execution  against  the  owner,  and  that  the 
receiver  had  a  right  to  redeem  the  seat  when  it  had  been 
pledged  by  the  judgment  debtor  as  collateral  for  a  loan.  The 
transfer  of  a  seat  in  the  Cotton  Exchange  is  not  subject  to  the 
same  restrictions  as  in  the  New  York  Stock  Exchange ;  in 
the  former  a  transfer  may  be  made  without  the  action  of  any 
committee  or  consent  of  the  exchange,  to  any  fellow-member 
or  any  member-elect,  subject  to  certain  restrictions  that  are 
not  material  to  consider. 

Judge  Finch,  writing  for  the  court,  said  :  "  We  think  the 
right  of  the  judgment  debtor  to  a  seat  in  the  Cotton  Exchange 
was  property.  That  it  had  value  was  proved  and  is  conceded ; 
and  that  it  could  be  transferred  to  a  certain  class  of  purchasers, 
under  prescribed  rules  and  conditions,  is  also  established. 
The  defendant  took  it  as  collateral  to  the  note  of  Robbins  and 
held  it  as  security  for  that  debt  and  thereby  plainly  treated 
it  as  valuable  property.  Although  pi  a  character  somewhat 
peculiar,  its  use  restricted,  its  range  of  purchasers  narrow,  and 
its  ownership  clogged  with  conditions,  it  was,  nevertheless,  a 
valuable  right,  capable  of  transfer  and  correctly  decided  to  be 
property.  {Hyde  v.  Woods,  94  U.  S.  524 ;  Hitterhand  v.  Rag- 
gett, 10  J.  &  S.  556 ;  Grocers^  Bank  v.  Murphy,  11  "Week.  Dig. 
538 ;  In  re  Ketcham,  a  Bankrupt,  Daily  Reg.,  Feb.  9, 1880.) " 

Judge  Choate,  while  sitting  in  the  United  States  District 
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Court  for  the  southern  district  of  New  York,  held  that  a 
Beat  in  the  New  York  Stock  Exchange  was  property  which  i 
passed   to  the  assignee   in  bankruptcy.     {In  re  Ketchv/m^  1  . 
Fed.  Rep.  840.) 

We  have  been  cited  to  tlie  case  of  Bdton  v.  Hatch  (109 
N.  Y.  593)  as  having  a  bearing  on  the  subject  under  consider- 
ation. In  that  case  a  member  had  been  expelled  from  the 
New  York  Stock  Exchange,  and  his  assignee  sued  the 
exchange  to  recover  the  proceeds  received  by  it  from  a  sale 
of  the  membership  or  seat  involved.  It  was  held  that  these 
proceeds  did  not  belong  to  the  expelled  member,  but  to  the  . 
exchange  and  might  be  disposed  of  as  it  directed. 

This  court  has  thus  held  that  a  seat  in  the  New  York  Stock 
Exchange  is,  in  a  certain  sense,  property,  and  possessed  of 
considerable  value,  and  that  an  assignee  in  bankruptcy  takes 
such  interest  as  the  owner  has  and  may  realize  thereon  if  the 
governing  committee  decides  to  recognize  and  seat  the  pro- 
posed transferee. 

We  have  been  cited  to  no  case  where  the  Stock  Exchange 
has  admitted  to  membei*ship  the  purchaser  at  a  judicial  sale. 
The  court  has  no  power  to  compel  such  action  and  the  proba- 
bility of  a  creditor  reachhig  a  favorable  result  by  selling  the 
seat  of  a  member  is,  to  say  the  least,  exceedingly  remote. 

The  record  before  us  discloses  that  wJiure  a  member  volun- 
tarily contracts  to  sell  his  seat  it  is  always  upon  the  condition 
that  the  agreement  shall  be  void  unless  the  proposed  transferee 
is  elected  by  the  admissions  committee. 

This  membership,  while  in  a  certain  sense  personal  property 
"clogged  with  conditions,"  is  clearly  not  such  personal 
property  as  is  taxable  under  the  laws  of  this  state. 

The  Tax  Law  (Chap.  908,  Laws  of  1896,  §  2,  subd.  4)  defines 
personal  property  as  follows :  "  The  terms  '  personal  estate,' 
and  ^personal  property,'  as  used  in  this  chapter,  include  chat- 
tels, money,  things  in  action,  debts  due  from  solvent  debtors, 
whether  on  account,  contract,  note,  bond  or  mortgage  ;  debts 
iiud  obligations  for  the  payment  of  money  due  or  owing  to 
porsons  residing  within  this  state,  however  secured  or  where' 
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ever  such  Becurities  shall  be  held  ;  debts  due  by  inhabitants  of 
this  state  to  persons  not  residing  within  the  United  States  for 
the  purchase  of  any  real  estate ;  public  stocks,  stocks  in 
moneyed  corporations,  and  such  portion  of  the  capital  of 
incorporated  companies,  liable  to  taxation  on  their  capital,  as 
shall  not  be  invested  in  real  estate." 

Section  three  of  the  Tax  Law,  in  defining  the  property  lia- 
ble to  taxation,  says :  "  All  real  property  within  this  state,  and 
all  personal  property  situated  or  owned  within  this  state,  is 
taxable  unless  exempt  from  taxation  by  law."  The  Tax  Law 
then  provides  for  the  taxation  of  non  residents  in  section  seven, 
already  quoted. 

The  counsel  for  the  appellants  states  in  his  brief  as  follows : 
"  In  order  to  tax  the  property  of  citizens  of  this  state  that 
property,  under  the  provisions  of  the  Tax  Law,  must  be  either 
real  or  personal  (Section  3,  chapter  306  of  the  Laws  of  1898). 
And  unless  the  property  sought  to  be  taxed  comes  within  the 
definitions  of  the  statute  defining  real  and  personal  property, 
it  is,  of  course,  not  taxable.  It  is  clear  that  property  of  the 
nature  of  a  membership  or  seat  in  the  Stock  Exchange  is  not 
within  the  definitions  of  subdivision  four  of  section  two  of 
chapter  908  of  the  Laws  of  1896,  and,  therefore,  would  not 
be  assessable  for  purposes  of  taxation  to  a  resident  owner." 

This  admission  is  most  significant  and  it  brings  us  to  the 
consideration  of  the  remaining  question  in  the  case,  whether 
a  non-resident  member  of  the  New  York  Stock  Exchange  can 
be  assessed  on  the  value  of  his  seat,  although  a  resident  mem- 
ber is  not  taxable. 

The  language  of  section  seven  of  the  Tax  Law  is  that  non- 
residents shall  be  taxed  "  to  the  same  extent  as  if  they  were 
residents  of  the  state." 

The  learned  Appellate  Division,  in  commenting  on  this  lan- 
guage, said :  ^^  That  means  necessarily  that  he  is  to  be  taxed 
upon  the  same  sort  of  property,  and  that  property  is  to  be 
valued  at  the  same  rate  as  if  it  belonged  to  a  resident." 

We  are  of  opinion  that  the  language  of  the  statute  admits 
of  no  other  construction. 
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The  connsel  for  the  appellants  challenges  this  construction 
and  cites  People  ex  rel.  Thurber^  Whyland  Co.  v.  Barker 
(141  N.  Y.  118)  as  establishing  a  contrary  view.  It  was 
there  held  that  foreign  corporations  doing  business  in  this  state 
are  to  be  regarded  as  non-residents  under  the  statute  and  tax- 
able on  all  sums  invested  in  their  business.  Also,  that  a  per- 
son or  corporation  so  liable  to  assessment  and  taxation  is  not 
entitled  to  a  deduction  of  debts.  Judge  Peokham's  opinion 
is  very  explicit  and  does  not  support  the  appellants'  argument. 
The  learned  judge  points  out  that  debts  are  not  deductible,  as 
it  is  to  be  assumed  that  the  non-resident  will  have  all  his 
deductions  adjusted  at  the  place  of  his  domicile.  He  then 
states  as  follows :  ^^  In  using  the  expression  '  the  same  as  if 
they  were  residents  of  this  state'  we  do  not  think  it  was 
intended  that  exceptions  were  to  be  allowed  here  the  same  as 
if  the  party  were  a  resident,  or  that  deductions  from  the  sura 
should  be  made  as  if  that  were  the  case.  It  means,  as  it  seems 
to  us,  that  the  sum  invested  in  anv  manner  in  business  in  this 
state  should  be  assessed  in  the  same  manner  and  form  as  a 
resident  would  be  assessed." 

The  relator  is  liable  to  be  assessed  on  his  capital  invested 
in  business  in  this  state  in  the  same  manner  and  form  as  a 
resident  would  be  assessed.  Neither  the  resident  nor  the  non- 
resident can  be  taxed  on  personal  property  other  than  that 
which  is  declared  to  be  such  by  the  Tax  Law. 

It  being  admitted  that  the  definition  of  personal  property 
as  contained  in  the  Tax  Law  does  not  include  a  membership 
in  the  New  York  Stock  Exchange,  it  would  seem  to  be  deci- 
sive of  this  case.  We  are,  however,  of  opinion  that,  without 
regard  to  the  point  just  considered,  the  value  of  a  seat  in  the 
New  York  Stock  Exchange  is  not  capital  invested  in  business 
in  this  state.  A  broker  in  the  purchase  and  sale  of  stocks  and 
bonds,  who  neither  receives  nor  delivers  stocks,  but  merely 
conducts  the  transaction  on  the  floor  of  the  exchange,  giving 
np  the  name  of  the  purchaser  or  seller  to  his  principal,  is  in 
the  position  of  one  rendering  services  and  cannot  be  regarded 
as  conducting  a  business  in  which  capital  is  invested  in  the 
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legal  sense.  The  money  that  he  has  paid  for  his  membership 
or  seat  is  for  the  mere  facility  to  transact  liis  particular  busi- 
ness and  to  surround  it  with  such  safeguards  of  rectitude  and 
honorable  dealing  as  tend  to  promote  both  rapidity  and  safety 
in  his  transactions.  It  is  apparent  that  the  value  of  this  seat 
or  membership,  while  enabling  the  relator  to  carry  on  his  busi- 
ness with  facility  and  safety,  does  not  fall  within  any  of  the 
definitions  of  invested  capital. 

In  Bailey  v.  Clark  (88  U.  S.  [21  Wall.]  286)  the  Supreme 
Court  of  the  United  States  defined  capital  to  mean  "  property 
taken  from  other  investments  or  uses  and  set  apart  for  and 
invested  in  the  special  business,  and  in  the  increase,  proceeds 
or  earnings  of  which  property  beyond  expenditures  incurred 
in  its  use  consist  the  profits  made  in  the  business." 

In  Lyon  v.  Zimmer  (30  Fed.  Rep.  410)  is  found  this  defini- 
tion :  '^  Capital  is  the  fund  dedicated  to  a  busi!iess  to  support 
its  credit,  to  provide  for  contingencies,  to  suffer  diminution 
from  loss,  and  to  derive  accretion  from  gains  and  profits." 

In  Bouvier's  Law  Dictionary  (Vol.  1,  p.  283)  capital  is 
defined  as  "The  sum  of  money  which  a  merchant,  banker  or 
trader  adventures  in  any  undertaking,  or  which  ho  contributes 
to  the  common  stock  of  a  partnership." 

In  McLean  v.  Jeplison  (123  N.  Y.  146),  which  was  a  con- 
struction of  the  act  of  1855,  taxing  non-residents  "on  all 
sums  invested  in  any  manner  in  said  business,"  this  court  said  : 
"  To  authorize  an  assessment  under  this  statute,  it  is  essential 
that  the  person  assessed  shall  in  fact  have  money  invested  in 
a  business  carried  on  by  him  in  this  State,  either  as  a  principal 
or  partner." 

Webster  defines  "  invest "  as  "  To  lay  out  money  or  capital 
in  business,  with  a  view  of  obtaining  an  income  or  profit ;  as 
to  invest  money  in  bank  stock." 

The  general  understanding  of  the  term  "investment"  is 
taking  a  given  sum  of  money  and  placing  it  where  it  will  pro- 
duce an  income,  either  as  the  profit  of  capital  in  a  commercial 
venture,  or  in  the  form  of  interest  earned  by  bonds,  stock  and 
other  securities. 
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The  sum  which  the  relator  paid  in  order  to  gain  admission 
to  the  floor  of  the  New  York  Stock  Exchange,  where  he  might 
meet  from  time  to  time  a  thousand  other  brokei*s  having  stocks 
to  purchase  or  sell,  is  in  no  proper  legal  sense  an  investment  of 
capital  in  a  business  that  he  was  conducting  in  the  state  of 
New  York  upon  which  he  expected  to  reap  the  profits  of  a 
SQCoessful  venture. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Vann,  J.  I  concur  in  the  result  because  a  seat  in  the  New 
York  Stock  Exchange  is  not  personal  property  under  the 
somewhat  restricted  definition  of  the  Tax  Law  (L.  1896, 
ch.  908,  §  2).  If  owned  by  a  resident  it  would  not  be  tax- 
able according  to  that  definition,  and  when  owned  by  a  non- 
resident, it  is  taxable  only  "  as  personal  property  *  *  * 
to  the  same  extent "  as  if  owned  by  a  resident.     (Id.  §  7.) 

I  do  not  concur,  however,  in  the  conclusion  that  "  the 
value  of  a  seat  in  the  New  York  Stock  Exchange  is  not  capi- 
tal invested  in  business  in  this  state."  Money  is  capital,  and 
when  money  is  invested  in  facilities  or  appliances  to  do  busi- 
ness with,  it  is  capital  invested  in  the  business  to  which  the 
facilities  or  appliances  are  essential  in  order  to  carry  it  on 
successfully.  Thus,  the  money  expended  for  the  library  of  a 
lawyer,  the  implements  of  a  surgeon,  the  patent  rights  of  a 
manufacturer,  or  the  copyrights  of  a  publisher,  is  capital 
invested  in  business,  because  the  business  cannot  be  carried 
on  without  it.  Whenever  one  has  to  buy  some  right  in  order 
to  carry  on  a  certain  business,  the  sum  so  expended  is  capital 
invested  in  that  business.  Money  is  invested  in  business  when 
it  is  invested  in  the  means  of  carrying  on  business.  Member- 
ship in  the  New  York  Stock  Exchange  is  essential  to  the  busi- 
ness of  a  broker,  such  as  the  relator  carried  on,  and  the  money 
that  it  cost  is  capital  invested  in  the  business.  The  test  is, 
could  the  business  be  as  successfully  carried  on  without  it  ? 
The  exchange  is  a  great  market  for  the  sale  of  property  of  a 
certain  kind,  such  as  the  relator  dealt  in,  and  right  of  access 
to  the  market  is  necessary  in  order  to  deal  with  any  success  m 
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that  kind  of  property.  Without  that  right  the  business  of  a 
broker  would  be  so  restricted  as  to  be  unworthy  of  the  name. 
The  relator,  therefore,  could  not  have  carried  on  his  business 
with  substantial  profit,  or  as  he  has  carried  it  on,  without 
investing  enough  capital  to  procure  tlie  rights  and  facilities 
afforded  by  memberehip  in  the  Stock  Exchange.  His  busi- 
ness would  necessarily  have  been  limited  and  insignificant 
unless  he  had  made  that  investment,  which,  when  made,  as 
we  have  held,  was  property.  {Piatt  v.  Jonea^  96  N.  Y.  24.) 
Capital  is  invested  when  property  is  purchased  with  it,  and 
capital  is  invested  in  business  when  it  is  expended  in  the  pur- 
chase of  property  that  is  essential  in  order  to  carry  on  that 
business.  While  the  relator  bought  and  sold  securities  for 
others,  he  could  have  bought  and  sold  for  himself,  and,  if  his 
sole  business  was  buying  and  selling  for  third  persons,  he  could 
not  have  carried  it  on  without  access  to  the  market.  The 
money  used  by  him  to  buy  liis  seat  was  neither  thrown  away 
nor  given  away,  but  was  paid  for  property  of  great  value, 
which  was  the  main  instrumentality  for  carrying  on  the  busi- 
ness in  which  he  engaged.  It  is  difficult  for  me  to  see  what 
was  done  with  the  money  unless  it  was  invested. 

While  the  necessity  of  an  election  to  membership  may  affect 
the  value  of  a  seat  in  the  exchange,  it  has  no  bearing  upon  the 
question  whether  the  money  used  to  purchase  a  seat  is  capital 
invested  in  business.  It  may  be  that  some  men  cannot 
efiEectively  purchase  the  right  to  do  business  in  the  exchange, 
but  that  does  not  alter  the  fact  that  it  requires  the  investment 
of  capital  to  procure  the  right  by  all  who  succeed  in  getting 
it.  While  one  must  pay  what  a  seat  is  worth,  and  also  obtain 
consent  of  the  governing  committee  before  he  can  become  a 
member,  the  sum  paid  is  capital  notwithstanding  something 
else  is  required  to  effect  the  purchase.  If  consent  were  all,  as 
is  the  case  with  social  clubs,  no  capital  would  be  required,  but 
it  is  not  all,  for  more  than  $50,000  must  be  paid  for  the  right 
to  do  business  in  the  exchange,  even  if  consent  is  obtained. 
While  the  form  of  the  investment  is  peculiar,  it  is  property 
that  must  be  had  in  order  to  carry  on  the  business  of  a  broker. 


1901.]  Dean  v.  Mayor,  etc.,  op  New  York.  13 


N.  Y.  Rep.]  Statement  of  case. 

It  is  not  a  mere  personal  privilege^  for  it  has  a  market  value 
and  can  be  bought  and  sold,  although  transfers  are  hampered 
somewhat  by  reasonable  conditions,  designed  to  maintain  the 
moral  character  and  business  standing  of  the  members. 

I  think  the  vahie  of  the  seat  of  the  relator  is  capital  invested 
in  business,  but  that  it  is  not  taxable,  because  the  taxing  statute 
does  not  cover  it. 

Gray  and  Werner,  JJ.,  concur  with  Bartlett,  J. ;  Vann, 
J.,  concurs  in  memorandum,  with  whom  Parker,  Ch.  J., 
Martin  and  Cullen,  JJ.,  concur. 

Order  aflSrmed,  with  costs. 


William  E.  Dean,  Appellant,  v.  The  Mayor,  Aldermen 
AND  Commonalty  of  the  City  of  New  York,  Eespondent. 

Municipal  Contract  —  When  Amount  of  Work  Thereunder  Can- 
not Be  Limited  by  Plan  Providing  for  Less  Amount.  Where  a  con- 
tract executed  by  a  municipal  corporation  provided  for  the  laying  out  of 
a  new  street  between  designated  limits,  and  the  regulating  and  grading 
thereof  as  called  for  by  an  ordinance  of  the  common  council  and  by  the 
advertised  proposals  for  bids,  that  the  entire  work  should  be  done  in  sub- 
stantial accordance  with  the  specifications  and  a  plan  of  the  work  to  be 
performed  showing  grade  lines  and  profile,  the  fact  that  the  plan  pro- 
vided for  only  a  portion  of  the  whole  length  of  the  new  street  does  not 
limit  the  amount  of  work  to  be  done  to  that  portion,  since  it  must  be 
regarded  as  merely  subsidiary  to  the  contract  and  as  furnishing  a  guide  in 
the  prosecution  of  the  work,  and  in  case  of  a  discrepancy  between  them, 
the  contract,  and  not  the  plan,  will  control. 

Dean  v.  Mayor,  etc.,  of  Neio  York,  45  App.  Div.  605,  reversed. 

(Argued  March  15,  1901;  decided  April  30,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 10,  1900,  affirming  a    judgment  in  favor  of   defendant ' 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  tke  opinion. 


14  Dean  v.  Mayor,  etc.,  of  New  Yokk.         [April, 

Opinion  of  the  Court,  per  Gray,  J.  [Vol.  167. 

Z.  Lafiin  Kellogg  and  Charles  W,  Dayton  for  appellant. 
The  plaintiff  was  entitled  to  recover  the  damages  sustained  by 
being  prevented  from  doing  all  the  work  required  by  his  con- 
tract and  necessary  to  regulate  and  grade  the  whole  of  Dyck- 
man  street  from  the  Hudson  river  to  Exterior  street,  and  it  was 
error  to  exclude  the  evidence  offered  in  support  of  the  sane 
and  to  dismiss  the  third  cause  of  action  wherein  recovery 
therefor  was  sought.  {Bonesteel  v.  Mayor^  etc.^  22  N.  Y.  162 ; 
SxiUivan  v.  ViL  of  Sing  Sing^  122  N.  Y.  389  ;  Master  son  & 
Smith  V.  Mayor ^  etc.^  7  Hill,  61 ;  Jones  v.  Judd^  4  N.  Y.  411 ; 
Messmare  v.  iT.  Y.  S.  <&  Z.  Co.,  40  JST.  Y.  422  ;  Booth  v.  S, 
D.  R.  M.  Co,,  60  N.  Y.  487 ;  Devlin  v.  Mayor,  etc,,  63  N. 
Y.  8 ;  Danolds  v.  State,  89  N.  Y.  36 ;  Wakeman  v.  W.  <& 
W,  Mfg.  Co,,  101  N.  Y.  205;  McMaster  r.  State,  108 
N.  Y.  542.) 

John  Whalen,  Corporation  Counsel  {Theodore  Connoly 
and  Terence  Farley  of  counsel),  for  respondent.  It  was  not 
error  to  dismiss  the  third  cause  of  action.  {Byron  v.  Low, 
109  K  Y.  291 ;  Sweet  v.  Morrison,  116  K  Y.  19 ;  O'Brien 
V.  Mayor,  etc,  139  N.  Y.  543 ;  Beardsley  v.  Cook,  143  N. 
Y.  143 ;  Weeks  v.  O'Brien,  141  N.  Y.  199  ;  Adams  v.  Mayor, 
etc,,  4  Duer,  295 ;  Smith  v.  Briggs,  3  Den.  73 ;  Butler  v. 
Tucker,  24  "Wend.  447 ;  Smith  v.  Wetmore,  41  App.  Div. 
290.)  If  there  is  any  conflict  between  the  plan  and  specifica- 
tions, the  contract  should  be  construed  in  accordance  with 
the  manifest  and  expressed  intention  of  the  parties.  {District 
of  Columbia  v.  QdU>aher,  124  U.  S.  505 ;  Sxiarezw,  Duralde, 
1  La.  260 ;  Harvey  v.  U,  S,  8  Ct.  CI.  Rep.  501 ;  Hill  v. 
Miller,  76  N.  Y.  32 ;  Clark  v.  Woodruf,  83  N.  Y.  518 ; 
Chadsey  v.  Guion,  97  N.  Y.  333  ;  Findite  v.  Sinnott,  125  N. 
Y.  683;  Smith  v.  Mayor,  etc,,  12  App.  Div.  391;  Kelly  v. 
Mayor,  etc.,  16  App.  Div.  297.) 

Gray,  J.  The  plaintiff  has  sued  the  city  of  New  York 
upon  three  causes  of  action  arising  out  of  a  contract  between 
them  for  the  regulating,  grading,  curbing,  etc.,  by  the  former 
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of  Dyckraan  street.     The  first  cause  of  action  stated  in  the 
complaint  was  for  a  balance  due  the  plaintiff  for  work  done 
under  the  contract.     The  second  cause  of  action  was  for  extra 
work,  and  the  third  cause  of  action  was  a  claim  to  recover 
damages  by  reason  of  the  plaintifiPs  not  having  been  permitted 
to  complete  all  the  work  to  be  done  by  him  under  the  con- 
tract.    Tlie  defense  made  by  the  city  to  the  first  cause  of 
action,  in  addition  to  a  denial  of  any  balance  being  due,  was 
that  the  final  certificate,  which  had  been  given  by  the  defend- 
ant's oflicer,  charged  under  the  provisions  of  the  contract  with 
that  duty  as  to  the  work  done,  or  materials  furnished  by  the 
plaintiff,   was  false,  fraudulent,   untrue,   and  made  in  bad 
faith,  in  that  it  did  not  state  the  true  and  correct  amount  and 
character  of  the  work  done  and  of  the  materials  furnished  by 
the  plaintiff  under  the  contract.    It  was  alleged  that,  upon  the 
faith  of  the  said  certificate,  the  defendant  had  paid  to  the 
plaintiff  the  sum  of  upwards  of  $26,000  more  than  he  was 
entitled  to,  and  for  this  sum  judgment  was  demanded  against 
the  plaintiff  by  way  of  a  counterclaim.     The  defense  to  the 
third  cause  of  action,  for  damages  for  not  having  been  permit- 
ted to  complete  the  contract,  was  that  the  work  actually  done 
by  the  plaintiff  was  all  that  was  contracted  with  him  to  be 
done.     Upon  the  trial,  the  second  and  third  causes  of  action 
were  dismissed,  and  the  issue  upon  the  first  cause  of  action 
was  submitted  to  the  jury,  who  returned  a  verdict  for  the 
defendant  in  an  amount  somewhat  less  then  its  counterclaim. 
The  judgment,  which  had  been  entered  in  favor  of  the  defend- 
ant. Laving  been  affirmed  by  the  Appellate  Division,  in  the 
first  department,  the  plaintiff  has  appealed  to  this  court  and 
he  insists,  among  other  errors  alleged,  that  it  was  error  for  the 
trial  court  to  dismiss  his  third  cause  of  action.     This  presents 
an  important  question  for  our  determination  and  one  which, 
in  my  opinion,  has  been  incorrectly  decided  below. 

The  contract  in  question  provided  for  the  laying  oi>t  of  a 
new  street  in  the  northern  portion  of  the  city  of  New  York ; 
running  from  the  Hudson  river,  in  an  easterly  direction,  to 
Exterior  street  upon  the  Harlem  river  and  the  learned  justices 
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of  the  Appellate  Division,  while  in  accord  with  respect  to  other 
questions,  as  we  may  discover  from  the  opinions  which  were 
delivered,  divided  upon  the  question  whether  the  terms  of  this 
contract,  or  the  plan  and  profile  which  accompanied  it,  deter- 
mined the  amount  of  work  which  was  to  be  done  by  the  plain- 
tiff. While  the  contract  appeared  upon  its  face  to  relate  to 
the  making  of  a  street  extending  from  the  Hudson  river  to 
Exterior  street,  the  plan  and  prgfile,  which  are  referred  to  in 
the  contract  and  in  the  specifications,  delineate  a  length  of 
street,  with  grade  linesj  cross  sections,  etc.,  commencing  at  the 
Hudson  River  railroad,  which  borders  upon  the  Hudson  river^ 
and  terminating  at  a  point  some  twelve  hundred  feet  before 
Exterior  street  is  reached.  The  contract  was  made  for  the 
city  by  the  commissioner  of  public  works  in  pursuance  of  an 
ordinance  of  the  common  council,  "that  Dyckman  street 
from  Hudson  river  to  Exterior  street  be  regulated  and 
graded,  the  curbstones  set  and  sidewalks  flagged,  etc."  The 
department  of  public  works  advertised  for  bids,  in  a  notice  to 
contractors  for  "  proposals  for  estimates  for  regulating  and 
grading  Dyckman  street  from  Hudson  River  to  Exterior  street 
and  setting  curbstones  and  flagging  sidewalks  therein,"  and 
"sealed  estimates  for  the  above  work"  etc.  were  invited. 
The  contract  advertised,  and  as  executed,  bore  a  heading  in 
the  same  language  as  above  quoted  from  the  public  notice. 
The  plaintiff  agreed  therein,  for  the  consideration  thereinafter 
mentioned,  that  he  would  "  at  his  own  cost  and  expense  fur- 
nish and  provide  all  the  materials  and  labor  for  the  purpose, 
and  regulate  and  grade  Dyckman  street  from  Hudson  River 
to  Exterior  street,  and  set  curbstones  and  flag  sidewalks 
therein."  He,  also,  agreed  that  he  would  "  complete  the  entire 
work  to  the  satisfaction  of  the  Commissioner  of  Public  Works, 
and  in  substantial  accordance  with  said  specification  and  the 
plan  therein  mentioned."  The  plan  itself  was  indorsed  as 
"  Plan  and  Profile  for  regulating,  grading,  curbing  and  flagging 
Dyckman  street  from  Hudson  River  to  Exterior  street." 
Upon  the  face  of  this  plan  appeared  figures,  showing  esti- 
mates relating  to  the  work  to  be  done  and  which  are  similar 
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to  those  stated  in  the  advertised  notice  to  contractors  bidding 
for  the  work.  These  figures  as  to  quantities  were  stated  to  be 
approximate  only  and  bidders  were  required  to  satisfy  them-  j 

selves  as  to  their  accuracy.     The  prices  to  be  paid  for  mate, 
rials  and  labor  were  stated  and  nothing  in  the  language  of  the 
contract  itself  showed  that'  anything  less  than  a  street  extend- 
ing between  the  terminal  points  mentioned  was  to  be  con- 
tracted for.     In  the  prevailing  opinion  below,  however,  it  was 
held  that  the  plan  determined  the  amount  of  work  which  the 
plaintiff  was  to  perform.     It  was  considered,  as  the  work  was 
to  be  done  in  accordance  with  the  plan  and  profile  and  as  the 
estimates  for  the  work  were  based  by  the  city  upon  the  plan, 
and  the  measurements  there  shown,  that  a  clear  intention  was 
indicated  that  the  work  to  be  done  was  only  the  work  so 
shown  upon  the  plan,  and  that  it  could  not  have  been  the 
intention  to  do  any  work  not  so  shown,  when  there  were  no 
cross  sections  from  which  the  work  to  be  done  could  be  deter- 
mined and  nothing  to  show  as  to  other  portions  of  the  work. 
While  there  is  force  in  the  view  taken  by  the  majority  of 
the  learned  justices  below,  I  am  not  able  to  agree  with  them 
and,  in  my  opinion,  the  view  of  the  minority  is  the  more  cor- 
rect.    That  view,  briefly,  is  that  the  extent  and  general  scope 
of  the  work  to  be  done  were  plainly  stated  in  the  contract  and 
were  as  called  for  by  the  ordinance  of  the  common  council 
and  by  the  advertised  proposal  for  bids.     As  the  contract  was 
clear,  it  should  govern  and  the  plan  and  specifications  should 
be  regarded  as  subsidiary  thereto  and  as  intended  to  show  the 
grade  to  which  it  was  intended  to  bring  the  street,  either  by 
filling  or  by  excavation,  and  to  provide  a  guide  in  the  prose- 
cution of  the  work.     As  the  figures  of  estimates  for  the  work 
to  be  done  and  for  the  materials  to  be  furnished  were  approxi- 
mate only,  it  was  not  a  controlling  circumstance  that  they 
were  inaccurate  as  to  the  extent  of  ground  to  be  covered;  or 
that  there  was  no  complete  plan  furnished.     The  prices  were 
fixed  for  each  cubic  yard  of  filling,  or  of  excavation,  and  that 
was  s  iflScient  for  the  plaintiff,  whose  risk  it  was  if  a  complete 
plan  was  not  furnished  for  the  whole  extent  of  the  street. 
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The  presentation  of  this  view  has  been  well  made  by  Mr.  Jus- 
rtice  Barrett,  at  the  Appellate  Division,  and  I  tliink  little  can 
be  added  to  the  discussion.  In  my  opinion,  if  there  is  a  dis- 
crepancy between  the  contract  of  the  parties  and  the  plan  of 
the  work  to  be  performed  under  it,  the  former  should  control. 
I  do  not  think  that  the  implications  from  the  plan,  which 
seem  to  have  influenced,  more  or  less,  the  opinion  of  the 
majority  below,  should  prevail  over  the  clear  terms  of  a  con- 
tract, wherein  the  contractor  has  covenanted  to  furnish  all 
the  materials  and  labor  for  the  performance  of  a  certain 
described  work,  directed  by  the  common  council  and  adver- 
tised for  by  the  department.  (See  Smith  v.  Flanders^  129 
Mass.  322 ;  Sullivan  v.  Village  of  Sing  Sing,  122  K  T.  389.) 
The  proceedings,  which  preceded  the  making  of  the  contract 
and  authorized  it,  indicated  an  intention  to  carry  out  the  ordi- 
nance by  an  entire  contract  and  the  oflice  of  the  plan  was  to 
show  the  manner  of  performance.  The  plan  might,  or  might 
not,  be  sufficient  to  guide  the  contractor,  in  prosecuting  his 
contract  beyond  the  point  where  the  plan  ceased.  He  might 
have  considered  that,  with  a  grade  line  established  and  with 
prices  fixed  for  all  labor  and  materials,  there  was  no  risk,  with 
the  supervision  of  the  municipal  officers.  But,  however  that 
may  be,  I  am  of  the  opinion  that  as  the  parties  have  contracted 
for  the  doing  of  a  work  prescribed  by  a  municipal  ordinance, 
the  agreement  must  be  deemed  to  relate  to  the  work  as  directed 
and  to  control,  and  that  the  plan  accompanying  is  subsidiary 
thereto.  The  contract  expressed,  and  was  intended  to  express, 
the  agreement  of  the  parties  to  it  and  measured  the  extent  of 
their  several  obligations ;  while  the  plan,  in  accordance  with 
which  the  contractor  agreed  to  complete  the  work,  was  the 
chart  by  which  he  was  to  be  guided  in  its  performance. 
There  was  no  ambiguity,  or  uncertainty,  in  the  language  of  the 
contract,  and  a  plan  could  introduce  none,  whose  office  was 
merely  to  show  grade  lines,  and  profile  ;  although  these  were 
not  given  for  the  whole  length  of  the  new  street.  A  plan 
was  necessary  and  the  contractor  was  bouncl  to  observe  it ; 
but  it  did  not  express  his  obligation ;  it  illustrated  its  nature. 
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It  did  not  control  the  contract  awarded  by  the  representatives 
of  the  municipal  government.  The  plaintiflE  had  a  good 
eanse  of  action  for  such  damages  as  he  miglit  be  able  to  show 
to  have  resulted  from  his  not  being  permitted  to  complete  his 
contract  and,  for  the  error  in  the  dismissal  of  that  cause  of 
action,  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Fabkeb,  Ch.  J.,  Bartlett,  Martin,  Yann,  Cullen  and 
Werner,  J  J.,  cor  cur. 

Judgment  reversed,  etc. 
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Catherine  Fisher  Wieland,  as  Administratrix  of  Frederick  -— 
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G.  Wieland,  Deceased,  Respondent,  v.  The  President,  76  AD  6051 
Managers  and  Company  of  the  Delaware  and  Hudson  i67  19 
Canal  Company,  Appellant.  e  78  AD  406 


Negligence— When  FreedOsi  from  Contributory  Negligence 
Must  Be  Affirmatively  Proved.  In  an  action  to  recover  damages  for 
the  death  of  plaintiff's  intestate,  alleged  to  have  been  caused  by  defendant's 
a'Cgligence,  when  there  is  neither  direct  nor  circumstantial  evidence  which 
points  either  to  the  presence  or  absence  of  contributory  negligence,  the 
plaintiff  cannot  recover  without  some  affirmative  evidence  to  shc^w  that 
the  decedent  was  not  guilty  of  contributory  negligence. 

Wieland  v.  Delaware  <fe  Hudson  Canal  Co.,  42  App.  Div.  627,  reversed. 

(Arguetl  March  12.  1901;  decided  April  30,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
17,  1899,  revemng  a  judgment  in  favcJr  of  defendant  entered 
upon  a  dismissal  of  the  complaint  hy  the  court  at  a  Trial 
Term  and  granting  a  new  trial. 

This  action  arose  out  of  the  alleged  negligent  killing  of  the 
plaintiff's  intestate  at  what  is  known  as  Rockerfeller's  cross- 
ing,  thr«e  miles  in  a  southwesterly  direction  from  the  city  of 
Albany.  It  has  been  twice  tried.  The  first  trial  resulted  in 
a  nonsuit,  and  the  judgment  entei-ed  thereon  was  reversed  in 
the  Appellate  Division.  Upon  the  second  trial  the  plaintiff 
was  again  nonsuited  and  the  Appellate  Division  again  reversed, 
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one  of  the  justices  dissenting.     This  appeal  is  taken  from  the 
order  entered  upon  that  reversal. 

The  deceased  was  a  milkman.  On  the  day  of  the  accident, 
August  30th,  1897,  he  was  returning  from  the  city  of  Albany 
and  was  driving  south  on  the  Rockerfeller  road.  When  last 
seen  he  was  seated  in  his  milk  wagon,  drawn  by  one  horse. 
The  defendant's  railroad  crosses  this  highway,  running  gen- 
erally east  and  west.  It  has  but  one  track  at  this  place.  The 
deceased  was  struck  by  the  engine  attached  to  a  regular  pas- 
senger train  coming  from  the  west.  The  crossing  is,  conced- 
edly,  a  dangerous  one.  There  was  sufficient  evidence  in  the 
case  to  justify  a  submission  of  the  question  of  defendant's 
negligence  to  the  jury.  The  single  question  presented  upon 
this  appeal  is  whether  there  is  evidence  tending  to  show  that 
plaintiff's  intestate  was  free  from  contributory  negligence. 
There  were  no  eye-witnesses  to  the  accident.  The  respondent 
relies  upon  proof  of  the  circumstances  surrounding  the  acci- 
dent as  evidence  of  the  exercise  of  ordinarv  care  or  caution 
upon  the  part  of  the  deceased  in  approaching  this  crossing, 
and  claims  that  if  the  exercise  of  such  care  is  not  affirmatively 
established,  the  evidence  at  least  justified  the  inference  that 
the  exercise  of  that  degree  of  care  would  not  have  prevented 
the  accident.  The  material  facts  and  circumstances  bearing 
upon  the  question  of  contributory  negligence  are  briefly  these : 
The  deceased  at  the  time  of  the  accident  was  about  iifty-iive 
years  of  age,  in  full  possession  of  his  faculties  and  of  sober 
and  industrious  habits.  He  was  familiar  with  the  locality, 
having  crossed  and  recrossed  the  tracks  almost  daily  for 
some  time  previous.  It  was  a  bright,  clear  day,  between 
half-past  twelve  and  one  o'clock,  noon,  with  but  a  slight  wind 
blowing  from  the  east.  The  railroad  approaches  the  highway 
from  the  west  at  this  point  through  a  cut  in  an  embankment, 
tlie  sides  of  which  are  in  places  upwards  of  forty  feet  in 
height.  The  north  side  or  bank  of  this  cut,  which  is  the  side 
from  which  the  deceased  approached,  slopes  gradually  down- 
ward to  within  a  few  feet  from  the  track.  The  cut  extends 
over  six  hundred  feet  to  the  west  of  the  highway,  and  the 
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tracks  as  they  go  in  that  direction  curve  to  the  left  or  south. 
On  the  day  in  question  the  deceased  was  driving  a  slow,  easy- 
going horst^  and  was  last  seen  about  a  quarter  of  a  mile  north 
of  the  crossing  driving  slowly  with  the  reins  in  his  hands. 
Approaching  the  track  from  the  north  on  the  highway  there 
is  quite  an  up  grade.  Plaintiffs  fatnesses,  with  the  excep- 
tion of  one  Delaney,  testified  that  a  person  approaching  the 
crossing  from  the  north  and  at  a  point  about  thirty  feet  from 
it,  can  see  along  the  track  to  the  west  only  from  150  to  200 
feet,  and  the  view  in  that  direction  does  not  improve  as  one 
nears  the  track.  Delaney,  however,  testified  that  the  top  of 
an  object  12  or  13  feet  high  could  be  seen  600  feet  west  of 
the  crossing  at  a  point  30  feet  north  of  it,  and  a  person  stand- 
ing on  the  track  could,  from  that  point,  be  seen  at  a  distance 
of  from  425  to  450  feet.  A  train  coming  through  the  cut 
from  the  west  could  not  be  heard  more  than  150  to  200  feet 
from  the  crossing.  The  train  was  running  at  the  rate  of  from 
50  to  60  miles  an  hour.  No  bell  was  rung  or  whistle  sounded 
until  the  train  was  well  within  the  cut,  when  two  or  three 
short  sharp  blasts  were  blown.  The  deceased  could  not  have 
obtained  a  view  along  the  track  to  the  west  until  he  reached 
a  point  about  30  feet  from  the  tracks,  and  at  this  point  the 
view  was  better  than  it  was  nearer  to  or  upon  the  track. 

Lewis  E,  Carr  for  appellant.  The  trial  justice  did  not  err 
in  dismissing  the  complaint,  because  the  evidence,  either  direct 
or  circumstantial,  was  not  sufiicient  to  sustain  a  finding  that 
the  deceased  exercised  any  vigilance  whatever  as  he  approached 
the  crossing  where  he  was  killed.  {Rodrian  v.  N.  Y.^  N, 
H.  if:  H.  R,  R.  Co.,  125  K  Y.  526  ;  Tolman  v.  S,,  B,  cfe  iT. 
Y.  R.  R.  Co.,  98  N.  Y.  198 ;  Cordell  v.  iT.  Y.  C  cfe  IL  R. 
R.  R.  Co.,  75  N.  Y.  330 ;  Reynolds  v.  iT.  Y.  C.  dk  11.  R. 
R.  R.  Co.,  58  K  Y.  248 ;  Ruppert  v.  B.  IL  R.  R.  Co.,  154 
N.  X.  90 ;  Fitzgerald  v.  N.  Y.  C  cfe  //,  R.  R.  R.  Co.,  154 
N.  Y.  263 ;  Shotwell  v.  Dixmi,  163  JT.  Y.  43 ;  Stackus  v. 
K  Y.  C.  (b  n.  R.  R.  R.  Co.,  79  N.  Y.  464 ;  Yoxmg  v. 
N.  jr.,  Z.  E.  dk  W.  R.  R.  Co.,  107  X.  Y.  500 ;  Heanei/  v. 
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Z.  Z  B.  R.  Co.,  112  K  Y.  122.)  The  nonsuit  was  right, 
hecaiise  the  evidence  was  not,  sufficient  to  sustain  a  finding 
that  looking  and  listening  by  the  deceased  was  impossible,  or 
would  have  been  unavailing,  and  he  was,  therefore,  excused 
from  such  vigilance,  and  the  plaintiff  excused  from  making 
proof  as  to  its  exercise  by  the  deceased.  {Tohnan  v.  ^\,  B.  cfe 
N.  y.  E.  li.  Co,,  98  N.  Y.  198 ;  Bond  v.  Smith,  113  N".  Y. 
378;  Krau88Y.  W.  V.  li.  R.  Co.,  69  Hun,  482;  Hoffmann 
V.  F.  R.  R.  Co.,  67  Hun,  581 ;  Foran  v.  N.  Y.  C  cfe  H.  R.  R- 
R.  Co.,  64  Hun,  510  ;  Whalen  v.  ]V.  Y.  C  cfe  H.  R.  R.  R.  Co., 
58  Hun,  431 ;  FowUr  v.  iT.  Y.  C  <&  H.  R.  R.  R.  Co.,  74 
Hun,  141 ;  SalUr  v.  U.  cfe  B.  R.  R.  R.  Co.,  75  N.  Y.  273.) 

Jacob  L.  Ten  Eyck  for  respondent.  It  was  for  the  jury  to 
say,  under  all  the  surrounding  circumstances  in  this  case, 
whether  the  deceased  was  free  from  negligence  on  his  part. 
( Yoah  V.  N.  C.  Ry.  Co.,  75  N.  Y.  323 ;  Gorman  Case,  32 
K.  Y.  Supp.  482 ;  Butche^^  v.  N.  Y.  C  cfe  II.  R.  R.  R.  Co., 
98  N.  Y.  132 ;  Getman  v.  D.,  L.  cfe  W.  R.  R.  Co.,  162  N.  Y. 
30 ;  Hurley  Case,  35  N.  Y.  Supp.  350 ;  Stackus  v.  N.  Y.  C. 
cfe  H.  R.  R.  R.  Co.,  79  K  Y.  464;  Smedis  v.  B.  cfe  R.  B. 
R.  R.  Co.,  88  N.  Y.  13 ;  Gremiy  v.  Z.  Z  R.  R.  Co.,  101  N.  Y. 
423 ;  Massoth  v.  D.  c&  H.  C.  Co.,  64  N.  Y.  529.)  Under  all 
the  circumstances  in  the  case  it  was  for  the  jury  to  say 
whether  the  speed  of  the  train  did  not  outstrip  the  warning 
and  whether  the  notice  of  its  approach  was  not  commensurate 
with  the  speed.  {Ilunt  v.  F  R.  R.  Co.,  22  App.  Div.  212 ;  Mar- 
tin V.  N.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  27  Ilun,  532 ;  97  N.  Y.  628 ; 
Nutting  Case,  47  N.  Y.  Supp.  327 ;  Wylde  v.  N.  R.  R.  Co.,  53 
N.  Y.  156 ;  Mllliman  v.  R.  Ry.  Co.,  3  App.  Div.  109 ; 
Cxishman  v.  De  Mallie,  46  App.  Div.  381 ;  Carpenter  v.  P. 
R.  R.  Co.,  13  App.  Div.  330 ;  Worster  v.  F.  S.  S.  cfe  G.  S.  F 
R.  R.  Co.,  50  N.  Y.  203  ;  Weher  v.  .V.  Y.  C.  cfe  H.  R.  R.  R. 
Co.,  58  N.  Y.  455  ;  Pitts  v.  iY.  Y,  Z.  F.  cfe  JT.  R.  R.  Co.,  79 
Hun,  549.)  The  plaintiff  is  entitled  to  go  to  the  jury  for  the 
reason  defendant  usually  blew  its  whistle  and  rung  its  bell  at 
this  crossing  but  failed  on  the  occasion   in  question,  in  that 
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such  failure  lulled  the  deceased  into  security  that  no  train  was 
near  and  thus  induced  him  to  cross.  {Dyer  v.  ^.  JSy,  Co,j  71 
X.  Y.  230;  Weber  v.  iT.  T.  C.  cfe  IT.  R.  R.  R.  Co,,  58  N.  Y. 
451 ;  Vandewater  v.  N.  T.  <&  N,  E,  R,  R.  Co,,  74  Hun,  32 ; 
aflFd.,  135  K  Y.  589 ;  Casey  v.  N,  Y,  C.  (&  H.  R.  R.  R. 
Co,,  78  K  Y.  518 ;  Beach  on  Contrib.  Neg.  [2d  ed.]  pp.  93, 
94,  §  67;  Svn/t  v.  S.  I.  R.  T.  R,  R,  Co,,  123  N.  Y.  645; 
Byrru  v.  N.  T.  C  ds  H.  R,  R,  R.  Co.,  104  N.  Y.  363 ; 
Barry  v.  N,  Y.  C,  cfe  H,  R.  R,  R.  Co.,  92  N.  Y.  289; 
Letvis  V.  iT.  F.,  Z.  K  cfe  JT.  R.  R.  Co.^  123  K  Y.  501 ;  JUi'ash 
V.  iT.  Y,  C  i&  IT.  R.  R,  R.  Co.,  61  Hun,  594 ;  Bisaegd  Cme^ 
14  Abb.  Pr.  [N.  S.]  29.) 

Wbkner,  J.  It  has  become  a  truism  in  the  law  of  negli* 
gence  that  each  case  depends  upon  its  own  particular  facts. 
This  branch  of  the  law  is  now  well  settled  and  the  great  diver- 
sity of  decisions  in  negligence  cases  arises,  not  from  differ- 
ences between  the  courts  as  to  what  the  law  is,  but  in  the 
effort  to  apply  it  to  the  facts  of  each  given  case.  "We  have 
here  a  case  governed  by  the  most  fundamental  and  primary 
principles  of  the  law  of  negligence.  The  two  questions 
involved  are,  fir%t,  was  the  defendant  guilty  of  negligence ; 
and,  second,  was  the  plaintiffs  intestate  free  from  contribu- 
tory negligence.  The  burden  was  upon  the  plaintiff  to  estab* 
lish  each  of  these  propositions.  The  sufficiency  of  the  evi- 
dence to  warrant  a  finding  of  negligence  against  the  defend- 
ant being  conceded,  we  have  to  inquire  whether  there  is  evi- 
dence upon  which  a  jury  could  properly  find  that  plaintiff's 
intestate  was  free  from  contributory  negligence,  or  whether 
the  circumstances  and  surroundings  attending  the  accident 
were  such  that  no  degree  of  care  on  the  part  of  the  decedent 
would  have  been  availing.  As  there  were  no  eye-witnesses  to 
the  accident  and  the  decedent  was  last  seen  about  a  quarter  of 
a  mile  north  of  the  crossing  at  which  he  was  killed,  the  case 
is  barren  of  direct  evidence  upon  the  subject  of  his  conduct 
in  approaching  and  attempting  to  go  over  this  crossing.  The 
record  is  equally  silent  as  to  any  circumstances  which  may 
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have  attended  the  decedent's  approach  to  this  crossing  and 
which  would  bear  directly  upon  what  he  did  or  omitted  to  do. 
It  is  quite  clear,  therefore,  that  this  case  does  not  come  within 
the  principle  of  those  authorities  which  lay  down  the  rule  that 
even  where  there  are  no  eye-witnesses  to  an  accident  resultinpj 
in  death,  the  question  of  decedent's  contributory  negligence 
may  depend  upon  inferences  to  be  drawn  by  the  jury  from 
the  circumstances  attending  the  accident.  {Smedis  v.  JSrooJc- 
lyn  i&  B.  B.  R.  R.  Go,,  88  N.  Y.  20;  KeUogg  v.  N.  T.  C,  cfe 
H,  R.  R.  R.  Co.,  79  N.  Y.  75 ;  Palmes*  v.  iT.  T.  C.  dk  R, 
R,  R,  R.  Co.,  112  N.  Y.  234 ;  Schafer  v.  Mayor,  etc.,  of  iT. 
T.,  154  N.  Y.  466 ;  Pruey  v.  N.  Y.  C  cfe  K  R.  R.  R 
Co.,  41  App.  Div.  158;  aflfd.  in  this  court,  166  N.  Y.  616.) 
Here  there  are  no  facts  or  circumstances  from  which  a  jury 
could  say  what  the  decedent  did  or  omitted  to  do  when  he 
approached  this  crossing. 

We  are  thus  brought  to  the  last  and  principal  contention  of 
the  plaintiff,  which  is  that  the  character  of  the  crossing  and 
the  conditions  surrounding  the  accident  were  such  that  the 
decedent  could  neither  have  seen  nor  heard  the  approach  of 
the  train  with  which  he  collided,  in  time  to  save  himself.  If 
this  is  true  the  case  is  brought  within  the  other  rule  laid  down 
in  Sinedis  v.  Brooklyn  cfe  R.  B.  R.  R.  Co.,  Palmer  v.  N".  Y. 
C.  (&  H.  R.  R.  R.  Co.,  KeUogg  v.  N.  T.  C.  cfe  //.  R.  R.  R. 
Co.,  and  Pruey  v.  If.  Y.  C.  cfe  H.  R.  R.  R.  Co.  (supra),  to 
the  effect  that  when  the  circumstances  and  conditions  sur- 
rounding an  accident  are  such  that  it  is  unavailing  to  look  and 
to  listen  the  question  whether  a  decedent  was  free  from  con- 
tributory negligence  may  be  submitted  to  the  jury.  Let  us 
briefly  recapitulate  the  facts  and  circumstances  upon  which 
this  contention  is  based.  The  accident  happened  about  noon 
on  a  bright,  clear  day  at  a  country  highway  crossing  of  a 
sin&rle-track  railroad.  The  decedent  was  a  man  of  mature 
years,  in  good  health,  in  the  possession  of  all  liis  faculties,  and 
thoroughly  familiar  with  this  crossing.  He  was  driving  a 
gentle,  easy-going  horse,  which  when  last  seen,  about  a  quarter 
of  a  mile  north  of  this  crossing,  was  jogging  along  on  a  slow 
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trot.  We  must  assume  from  the  evidence  that  no  bell  or 
whistle  was  rung  or  sounded  until  an  instant  before  the 
accident,  when  two  short  sharp  blasts  of  the  whistle  were 
given,  and  that  this  was  probably  the  danger  signal  occasioned 
by  the  decedent's  presence  upon,  or  proximity  to,  the  track 
instead  of  the  usual  or  ordinary  warning  whistle  for  the  cross- 
ing. It  is  impossible  to  describe  in  words  the  precise  char- 
acter of  this  crossing.  As  shown  in  the  preceding  statement 
of  facts,  the  railroad  approaches  this  highway  from  the  west 
through  a  cut  and  upon  a  curve  over  600  feet  in  length.  The 
sides  of  the  cut  are  sloping,  .and  in  some  places  upwards  of 
forty  feet  in  height.  The  physical  situation  at  the  intersection 
of  this  railroad  and  highway  is  such  that  a  better  view  is 
obtained  of  the  railroad  along  this  curve  at  a  point  in  the 
highway  about  30  feet  north  of  the  track  than  at  any  other 
place.  At  this  point  the  track  is  plainly  visible  to  the  west  for 
a  distance  of  from  150  to  200  feet ;  or  according  to  the  evi- 
dence of  one  of  plaintiff's  witnesses,  from  425  to  450  feet. 
The  latter  witness  also  testified  that  an  object  12  or  13  feet 
high,  the  assumed  height  of  a  locomotive,  could  be  seen  from 
the  same  point  for  a  distance  of  600  feet  to  the  westward. 
At  tlie  point  stated  a  train  coming  from  the  west  through  this 
cut  could  not  be  heard  until  it  came  within  150  or  200  feet  of 
the  crossing,  and,  as  there  was  a  sliglit  wind  from  the  east  on 
the  day  of  the  accident,  it  may  properly  be  assumed  that  the 
train  could  not  have  been  heard  until  after  it  came  into  view. 
The  evidence  also  tends  to  show  that  after  leaving  the  point  in 
the  highway  30  feet  north  of  the  railroad  track,  the  view  to 
the  west  is  considerably  shortened  until  the  railroad  track  is 
reached,  when  the  vievv  is  again  somewhat  extended,  but  still 
not  as  good  as  at  the  point  indicated.  The  train  with  which 
decedent  collided  was  moving  at  the  rate  of  50  or  60  miles  an 
hour,  giving  no  other  signal  or  warning  of  its  approach  than 
that  above  referred  to.  These  facts  show  that  this  was  an 
exceedingly  dangerous  crossing.  It  was  rendered  so,  however, 
not  by  the  shifting  or  variable  conditions  of  the  railroad 
traffic  at  this  point,  but  principally  by  the  fixed  and  constant 
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physical  environment  above  described.  The  decedent,  who 
was  perfectly  familiar  with  the  surroundings,  approached  this 
crossing  on  the  day  of  the  accident  under  very  favorable  con- 
ditions as  to  time  and  weather.  He  was  bound  to  exercise 
reasonable  care  for  his  self-preservation ;  that  is,  he  was  bound 
to  exercise  that  degree  of  care  which  a  reasonably  prudent 
man  would  use,  knowing  the  kind  and  extent  of  the  danger  to 
be  apprehended.  What  active  duty  was  imposed  upon  the 
decedent  in  the  exercise  of  reasonable  care  ?  The  answer  is 
obvious  and  simple.  He  was  required  to  look  and  listen. 
Nothing  could  excuse  the  absence  of  this  degree  of  care,  or 
justify  the  lack  of  evidence  tending  to  show  that  it  was  exer- 
cised, except  proof  that  under  the  conditions  which  existed  it 
would  have  been  unavailing.  Did  the  decedent  either  look  or 
listen  before  he  went  upon  this  railroad  track  ?  We  can  find 
no  answer  to  this  question  in  the  record.  As  we  have  stated, 
there  is  not  a  single  fact  or  circnimstance  in  the  evidence 
which  sheds  any  light  upon  the  decedent's  movements  between 
the  time  when  he  was  seen  a  quarter  of  a  mile  north  of  the 
railroad  track  and  the  instant  when  he  met  his  death.  Could 
he  have  heard  if  he  had  listened,  or  could  he  have  seen  if  he 
had  looked  ?  The  evidence  shows  affirmatively  that  neither 
of  these  safeguards  would  have  been  unavailing.  Upon  the 
facts  before  us  it  umst  be  assumed  that  the  situation  was  one 
in  which  it  was  difficult  either  to  hear  or  see  in  time  to  avoid 
danger.  But  it  was  possible  to  hear  and  to  see,  and,  therefore, 
it  was  the  duty  of  the  decedent  to  use  his  faculties  of  sight  and 
hearing  in  the  exercise  of  such  reasonable  care  as  the  known 
danger  of  the  place  required.  Had  tlie  evidence  shown,  or 
tended  to  show,  that  either  or  both  of  these  precautions 
would  have  been  utterly  useless,  that  branch  of  the  case  could 
have  been  properly  submitted  to  a  jury  upon  the  question 
whether  the  decedent  had  exercised  such  reasonable  care  aa 
the  exigencies  of  the  situation  rendered  possibla  But  when 
it  was  once  shown  that  the  conditions  were  such  that  the 
decedent,  by  the  exercise  of  his  faculties  of  sight  and 
hearing,  might  have  averted  the  disaster,  it  became  neces- 
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sary  for  the  plaintiff  to  go  a  step  further  and  give  some 
affirmative  evidence  from  which  a  jury  could  have  found 
that  the  decedent  was  free  from  contributory  negligence. 
She  has  failed  in  this  particular.  There  is  neither  direct 
nor  circumstantial  evidence  which  points  either  to  the  pres- 
ence or  absence  of  contributory  negligence  on  the  part  of 
the  decedent  and  the  case,  therefore,  falls  within  the  rule  very 
tersely  expressed  in  Wiwirowaki  v.  Z.  S.  cfe  M.  S.  liy.  Co.  (124 
N.  Y.  420)  and  CardeU  v.  iT.  T.  C.  cfe  H.  li.  R,  E.  Co.  (75 
N.  Y.  330)  as  follows :  "  When  the  circumstances  point  as 
nmch  to  the  negligence  of  the  deceased  as  to  its  absence,  or 
point  in  neither  direction,  a  refusal  to  nonsuit  is  error." 
Further  illustrations  of  the  rule  that  a  plaintiff  cannot  recover 
in  sncli  an  action  without  some  affirmative  evidence  to  show 
the  absence  of  contributory  negligence  may  be  found  in  Tol- 
man  v.  S,,  B.  <&  N.  Y.  R.  R.  Co.  (98  N;.  Y.  198) ;  Rodrian 
y.  xY.  r:,  iT.  JET.  (&  II.  R.  R.  Co.  (125  K  Y.  627) ;  Reynolds 
V.  iY.  T.  C,  (&  H.  R.  R.  R.  Co.  (58  N.  Y.  248),  and  Bond 
V.  Smith  (113  N.  Y.  378).  Our  conclusion  herein  may  be 
briefly  summarized  in  the  statement  that  to  permit  the  sub- 
mission of  such  a  case  as  this  to  a  jury  upon  the  question  of 
decedent's  contributory  negligence  would  result,  not  merely 
in  the  extension  of  a  rule  which  has  already  been  stretched  to 
the  utmost  degree,  but  in  the  abrogation  of  the  rule  itself. 

The  order  of  the  Appellate  Division  must  be  reversed, 
and  the  judgment  of  the  Trial  Term  affirmed,  with  costs  in  all 
courts. 

Parkbr,  Ch.  J.,  Gray,  Bartlbtt,  Mabtin,  Vann  and 
Cdixen,  JJ.,  concur. 

Ordered  accordingly. 
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In  the  Matter  of  the  Probate  of  a  Paper  Propounded  as  the 
Last  Will  and  Testament  of  Frances  Mary  Woodward, 
deceased. 

George  E.  Woodward  et  al..  Appellants;  United  States 
Mortgage  and  Trust  Company  et  al.,  Respondents. 

1.  EvroENCE  —  Admissibiltty  op  Value  op  Testamentary  Gifts. 
Where  the  probate  of  a  will  is  contested  upon  the  grounds  of  testamen- 
tary incapacity  and  undue  influence,  evidence  of  the  condition  and  value 
of  the  estate  and  of  the  several  properties  devised  is  admissible. 

2.  Admissibility  op  Declarations  of  Testatrix.  Statements  made 
by  the  testatrix  to  one  of  her  daughters,  a  competent  witness,  as  to  personal 
transactions  between  them,  of  conversations  which  the  testatrix  claimed 
to  have  had  with  other  persons  which  were  alleged  to  be  wholly  imagi- 
nary, are  admissible  on  the  questions  of  mental  incompetency  or  undue 
influence. 

Matter  of  Woodward,  52  App.  Div.  494,  reversed. 

(Argued  Majrch  12,  1901;  decided  April  30,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
30,  1900,  which  aflSrmed  a  decree  of  the  Surrogate's  Court  of 
the  county  of  New  York  admitting  to  probate  a  paper  pro- 
pounded as  the  last  will  and  testament  of  Frances  Mary 
Woodward,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  Bethu7ie  Adams  for  appellants.  There  were  mani- 
fest errors  made  by  the  learned  surrogate  in  refusing  to  con- 
sider and  receive  evidence  bearing  upon  the  issues  in  the  case, 
to  which  exceptions  were  duly  taken.  {Delajield  v.  Parish^ 
25  N.  Y.  95  ;  Marvin  v.  Marvin^  3  Abb.  Ct.  App.  Dec.  192  ; 
A.  S.  F,  Society  v.  Hopper^  33  N.  Y.  619 ;  Van  Guydiiig 
V.  Van  Kuren,  35  N.  Y.  70 ;  TyUr  v.  Gardiner,  35  N.  Y. 
559 ;  Rollwagen  v.  RolVwagen,  63  N.  Y.  504 ;  Matter  of 
White,  121  N.  Y.  406;  Matter  of  Budhng,  126  K  Y.  423; 
Mowry  v.  Silber,  2  Bradf.  133  ;  Fonnan  v.  Smith,  7  Lans.  443.) 
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Hector  W,  Thojnas^  Edward  J,  MoGuire  and  JulivtS  M, 
Mayer  for  respondents.  To  prevail  upon  this  appeal  the 
exceptions  relied  on  must  be  shown  to  have  been  necessarily 
pre  judical  and  capable  of  producing  a  result  on  the  trial  other 
than  the  decree  appealed  from.  {Cooper  v.  Hills  Bros,  Co,^ 
50  App.  Div.  304;  Brozek  v.  Steinway  Ry,  Co.^  161  N.  Y. 
63 ;  Trustees  Amherst  College  v.  liiteh,  151  N.  Y.  282 ; 
Matter  of  Health  Dept  v.  ^Veekes,  22  App.  Div.  110,  112; 
Brand  v.  Newton^  82  Hun,  550 ;  Ueriz  v.  Singer  Mfg,  Co,^ 
35  Hun,  116;  Marx  v.  McGlynn,  88  N.  Y.  357;  Deax  v. 
Wajidall,  3  T.  &  C.  128 ;  La  Ban  v.  Vanderbilt,  3  Redf . 
384 ;  Matter  of  Tracy,  11  N.  Y.  S.  R.  103.)  The  questions 
asked  the  contestant,  George  Woodward,  for  the  purpose  of 
showing  the  extent  and  value  of  decedent's  real  estate,  its 
increase  or  decrease,  were  properly  excluded.  {Dohie  v.  Arwr 
8tra?igy  160  N.  Y.  584;  Matter  of  Lang,  9  Misc.  Rep.  521; 
Clapp  V.  FuUerton,  34  N.  Y.  190 ;  Marx  v.  McOlynn^  88 
N.  Y.  357 ;  Clarke  v.  Schell,  84  Hun,  28.) 

Cullen,  J.  This  is  an  appeal  from  an  aflSrmance  of  a 
decree  of  the  surrogate  admitting  the  will  of  Mrs.  Frances  M. 
Woodward  to  probate.  The  testatrix  at  the  time  of  making 
the  will  was  eighty-three  years  old.  She  left  her  surviving 
two  sons  and  two  daughters,  her  only  heirs  at  law.  The  sons 
contested  the  probate,  alleging  want  of  testamentary  capacity 
in  the  deceased,  and  that  the  will  was  procured  by  undue 
influence  exerted  by  one  of  the  daughters.  It  would  not  be 
profitable  to  narrate  the  details  of  the  controversy,  as  the  only 
questions  cognizable  in  this  court  arise  on  the  exclusion  of 
evidence  offered  by  the  contestants.  The  contestants  sought  to 
prove  the  condition  and  value  of  the  testatrix's  estate  and  of 
the  several  properties  devised  to  her  children  respectively. 
The  testimony  on  this  subject  was  excluded  as  immaterial. 
We  do  not  see  how  this  ruling  can  be  justified.  While  a  testa- 
tor may  do  what  he  will  with  his  own,  when  the  question  is 
whether  the  will  is  the  result  of  undue  influence  it  would  seem 
to  be  always  material  to  ascertain  the  value  of  the  several  tes- 
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tameDtarj  gifts  found  in  tlie  will.  As  a  rule,  undue  influence 
is  not  exerted  except  for  an  object — either  to  obtain  advaa- 
tage  for  the  person  who  is  charged  with  having  exerted  it,  or 
to  cause  detriment  to  others  who  would  naturally  share  in  the 
testator's  bounty.  The  error  in  excluding  this  testimony  was 
to  some  extent  cured  by  proof  which  the  contestants  were 
able  to  draw  from  other  witnesses.  The  next  ruling  of  the 
trial  court  challenged  by  the  appellants  is  the  exclusion  of 
statements  made  by  the  deceased  to  her  daughter,  Mrs.  Put- 
nam, of  conversations  that  the  deceased  claimed  to  have 
had  with  other  persons,  which  it  is  alleged  were  wholly 
imaginary.  Mrs.  Putnam  was  called  as  a  witness  by  the  con- 
testants and  was  testifying  against  her  own  interest.  She 
was,  therefore,  a  competent  witness  as  to  personal  transactions 
between  her  and  the  deceased.  {Matter  of  Potter^  ISl  N. 
Y.  S4.)  It  is  settled  law  in  this  state  that  declarations  of  the 
testator,  while  incompetent  to  prove  external  facts,  are  admis- 
sible on  questions  of  mental  competency  or  undue  influence  : 
'*  Because  as  is  said  by  Jarman  in  his  work  on  Wills,  *  The 
amount  of  undue  influence  which  will  be  sufficient  to  invali- 
date a  will  nmst  of  course  vary  with  the  strength  or  weak- 
ness of  the  mind  of  the  testator.'  So  the  mental  strength  and 
condition  of  the  testator  are  directly  in  issue  in  every  case  of 
alleged  undue  influence ;  and  the  same  evidence  is  admissible 
in  every  such  case,  as  in  cases  where  insanity  or  absolute 
incompetency  is  alleged."  (  Waterman  v.  Whitney^  11  N.  T. 
157.)  The  ruling  of  the  trial  court  on  this  evidence,  there- 
fore, was  also  erroneous.  After  examining  all  the  evidence  in 
.  the  case,  personally  I  should  be  inclined  to  doubt  whether  the 
appellants  were  so  prejudiced  by  these  rulings  as  to  author- 
ize, under  section  2545  of  the  Code  of  Civil  Procedure,  a 
reversal  of  the  decree  admitting  the  will  to  probate ;  but  a 
majority  of  my  associates  take  a  contrary  view  and  I  yield  to 
their  judgment.  There  are  other  rulings  of  the  learned  surro- 
gate, which  the  appellants  attack,  but  as  there  must  be  a  new 
trial  of  the  case  for  the  reasons  stated,  it  is  not  necessary 
to  discuss  them  farther  than  to  say  that  we  all  think  that  tlie 
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contestants  were  held  with  too  tight  a  rein  in  their  efforts 
to  introduce  testimony  in  the  cause.  In  a  case  of  probate 
where  want  of  testamentary  capacity  and  undue  influence  are 
charged,  much  latitude  in  the  introduction  of  testimony  must 
necessarily  be  allowed  to  the  parties. 

The  order  appealed  from  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  final  award  of  costs. 

Paj^keb,  Ch.  J.,  Baktlett,  Martin,  Vann  and  Wernek, 
JJ.,  concur ;  Gray,  J.,  not  voting. 

Order  reversed,  etc. 


Michael  J.  O'Brien,  Respondent,  v.  Henry  H.  Jaokson  et  i67  31 
al.,  as  Executors  of  and  Trustees  under  the  Will  of  Peter  '^^  AD*442 
A.  H.  Jackson,  Deceased,  Appellants. 

1.  Contract  —  Executory  Agreebcrnt  by  Executors  or  Testakbn- 
TARY  Trustees.  Executors  or  testamentary  trustees  cannot,  by  their 
executory  contracts,  although  made  in  the  interest  and  for  the  benefit  of 
the  estate  they  represent,  if  made  upon  a  new  and  independent  considera- 
tion, bind  the  estate  and  thus  create  a  liability  not  founded  upon  the  con- 
tract or  obligation  of  the  testator. 

2.  Wren  Action  at  Law  against  Executors  and  Testamentary 
Trustees  not  Maintainable.  An  action  at  law  against  executors  and 
testamentary  trustees  to  recover  a  balance  due  on  a  contract  made  by  them 
for  repairs  to  buildings  devised  to  them  in  trust,  ^although  they  were 
empowered  by  the  will  to  make  such  repairs,  cannot  be  maintained  against 
them  in  their  representative  capacity,  and  the  denial  of  a  motion  to  dis- 
miss the  complaint  therein  is  reversible  error. 

(/Brien  v.  Jaekaon,  42  App.  Div.  171.  reversed. 

(Argued  March  14,  1901;  decided  April  30,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
20, 1899,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edward  W.  S.  Johnston  for  appellants.  Plaintiff  is  not 
entitled  to  recover  from  the  defendants  as  executors  and  trus- 
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tees  in  an  action  at  law,  where  he  has  neither  alleged  i  ^ 
proved  that  the  defendants  individually  were  insolvent,  i* 
that  having  no  funds  of  the  estate  in  their  hands,  they  agreea 
with  him  that  the  expenses  of  the  work  which  he  did  upon 
the  buildings  belonging  to  the  estate  of  their  testator  should 
be  a  charge  upon  the  trust  estate  or  trust  fund  in  their  hands. 
{Mnlretn  v.  Sfnillie,  25  App.  Div.  135 ;  Pike  v.  Thomas^  47 
S.  W.  Rep  110 ;  Keating  v.  Stevenson^  21  App.  Div.  604 ; 
New  V.  NicoU,  73  N.  Y.  127;  Willu  v.  Sharp,  115  N.  Y. 
396  ;  Stewart  v.  Robinsorhy  115  X.  Y.  328 ;  Austin  y.  Munro, 
47  N.  Y.  360 ;  Parlcer  v.  Day,  155  N.  Y.  387 ;  Uackmann 
V.  Maguire,  2  West.  Rep.  441 ;  Schmittler  v.  Simon,  101  N. 
Y.  554.) 

Thomas  C,  Ennefi)er  for  respondent*  The  executors  and 
trustees  were  properly  sued  in  their  representative  capacity. 
{Chouteau  v.  Suydxim,  21  N.  Y.  179  ;  Noyes  v.  Turnbull,  54 
Hun,  30 ;  FoUind  v.  Dayton^  40  Hun,  563 ;  New  v.  NicoUy 
73  N.  Y:  127.) 

CuLLEN,  J.  This  action  was  brouglit  against  the  defend- 
ants, as  executors  of  and  trustees  under  the  will  of  Peter  A. 
H.  Jackson,  deceased,  to  recover  a  balance  due  on  a  contract 
for  repairs  made  \o  some  buildings  of  the  testator  which  were 
devised  to  the  defendants  on  certain  trusts.  The  complaint 
alleged  that  the  defendants  were  the  executors  of  and  trus- 
tees under  said  will  and  were  authorized  to  make  the  agree- 
ment sued  on.  This  allegation  as  to  authority  was  put  in 
issue  by  the  answer.  On  the  trial  of  the  case  the  defendants 
moved  to  dismiss  the  complaint  on  the  ground  that  it  stated  no 
cause  of  action  against  them  in  their  representative  capacity. 
This  motion  was  denied.  At  the  close  of  the  evidence  the 
motion  was  renewed  on  the  same  grounds  and  again  denied, 
to  which  rulings  tlie.  defendants  excepted.  The  case  was 
then  submitted  to  the  jury  on  the  issues  relating  to  the  per- 
formance of  the  contract  and  the  plaintifFs  claim  for  extra 
work.     A  verdict  was  rendered  for  the  plaiutifi,  on  which 
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'  <lgment  was  entered  that  the  plaintifE  recover  of  the  defend- 
»lits,  afi  executors  of  and  trustees  under  the  last  will  and  testa- 
ment of  Peter  A.  H.  Jackson,  deceased,  a  specified  sum  and 
that  the  plaintifi  have  execution  therefor.  The  judgment 
having  been  affirmed  by  the  Appellate  Division,  an  appeal 
has  been  taken  to  this  court. 

We  are  of  opinion  that  the  action  in  its  present  form  can- 
not be  maintained,  and  the  defendants'  motion  to  dismiss  the 
complaint  as  not  stating  a  cause  of  action  against  them  in  their 
representative  capacity  should  have  been  granted.  The 
general  rule  is  well  settled  in  this  state  that  executors  or  trus- 
tees cannot,  by  their  executory  contracts,  although  made  in 
the  interest  and  for  the  benefit  of  the  estate  they  represent,  if 
made  upon  a  new  and  independent  consideration,  bind  the 
estate  and  thus  create  a  liability  not  founded  upon  the  con- 
tract or  obligation  of  the  testator.  {Ferrin  v.  Myrichj  41 
N.  Y.  315 ;  Austin  v.  Munro,  47  K.  Y.  360 ;  Matter  of  Van 
Slooten  V.  Dodye,  145  N.  Y.  327 ;  Parker  v.  Day,  155  N.  Y. 
383.)  The  reason  for  the  rule  is  clearly  explained  by  Hunt, 
Ch.  J.,  in  the  earliest  of  the  cases  cited.  While  as  between 
the  executor  and  the  person  with  whom  he  contracts  the  latter 
may  rely  on  the  contract,  the  beneficiaries  are  not  concluded 
by  the  executor's  act,  but  the  propriety  of  the  charge  and  the 
liability  of  the  estate  therefor  must  be  determined  in  the 
accounting  of  the  executor.  In  an  action  at  law  against  the 
executor,  the  legatees  and  persons  interested  in  the  estate 
have  no  opportunity  to  be  heard.  To  the  general  rule  there 
are  exceptions,  and  an  equitable  action  can  be  maintained 
against  the  estate  on  behalf  of  a  creditor  in  case  of  the  fraud 
or  insolvency  of  the  executor,  or  when  he  is  authorized  to 
make  an  expenditure  for  the  protection  of  the  trust  estate, 
and  he  has  no  trust  fund  for  the  purpose.  In  the  latter  case, 
if  unwilling  to  make  himself  personally  liable  he  may  charge 
the  trust  estate  in  favor  of  any  person  who  will  make  the 
expenditure.  Charges  against  the  trust  estate  in  such  cases 
can  be  enforced  only  in  an  equitable  action  brought  for  the 
purpose.     To  that  action    the  beneficiaries  and   cestui^  que 
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tmst  are  necessary  parties.  The  trust  estate  cannot  be 
depleted  or  swept  away  except  in  an  action  wliich  they  may 
defend.  The  defendants  were  personally  liable  on  their  con- 
tract with  the  plaintiflF,  but  the  action  cannot  be  changed  on 
this  appeal  into  one  against  the  defendants  individually. 
{Austin  V.  Mufiro,  siipra,)  Any  amendment  of  the  plead- 
ings or  in  the  parties  must  be  sought  in  ,the  Supreme  Court. 
This  action  is  in  form  at  law  and  has  proceeded  on  that 
theory.  The  judgment  is  for  the  recovery  of  a  sum  of  money 
and  authorizes  the  issue  of  an  execution.  But  while  no  action 
at  law  can  be  maintained  against  the  defendants  in  their 
representative  capacity,  it  may  be  that  if  the  complaint  stated 
a  good  cause  of  action  in  equity,  the  defendants'  motion  to 
dismiss  the  complaint  was  properly  denied,  and  the  judgment 
might  be  suffered  to  stand  for  whatever  it  is  worth  in  any 
subsequent  proceedings  the  plaintiff  should  take  to  reach  the 
trust  estate.  The  defendants  did  not  take  the  objection  at  the 
trial  either  by  demurrer  or  answer  that  their  cestuis  qtie  trust 
were  not  made  parties  to  the  action,  and,  therefore,  cannot  raise 
that  objection  now.  But  the  difficulty  is  that  the  complaint 
did  not  allege  facts  sufficient  to  entitle  the  plaintiff  to  charge 
the  trust  estate  in  equity.  It  did  not  allege  that  the  defend- 
ants were  insolvent  or  not  amply  personally  responsible  for 
the  debt ;  nor  did  it  state  that  the  defendants  were  without 
funds  sufficient  to  pay  for  the  work  contracted  for.  It  is 
said  by  the  learned  Appellate  Division  that  the  will  author- 
ized the  executors  to  make  the  improvement  for  which  the 
plaintiff  seeks  to  recover.  By  his  will  the  testator  devised 
his  residuary  estate,  real  and  personal,  to  his  executors  in 
trust  to  hold  the  same  in  shares  and  to  apply  the  income 
of  one  share  to  each  of  his  children  during  life,  and 
upon  the  death  of  the  child  the  testator  devised  the  share 
to  the  issue  or  heirs  at  law  of  such  child.  He  directed 
his  executors  to  pay  all  taxes  and  assessments  on  his 
property,  "keep  the  same  insured  and  in  good  repair  and 
condition,  if  damaged,  rebuilt,  while  held  in  trust  by  them 
respectively  as  aforesaid."     The  executors  were  authorized  to 
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sell  certain  pieces  of  real  property  with  the  consent  of  all  his 
children  ;  while  as  to  the  remainder  of  the  real  estate,  they 
were  given  no  power  of  sale.  The  trustees  were,  therefore, 
empowered  by  the  will  to  make  the  improvement  out  of  which 
this  action  grows.  Probably,  the  repairs  being  necessary,  they 
would  have  the  same  power  without  express  direction  in  the 
will.  But  the  authority  to  incur  the  expense  did  not  of  itself 
create  the  right  to  run  in  debt  for  it,  and  pledge  or  mortgage 
the  trust  estate  for  the  payment  of  the  debt.  Ordinarily  the 
cost  of  repairs  sliould  be  borne  by  the  income  of  the  estate 
as  it  accrues.  Extraordinary  expenditures  might,  however, 
become  necessary,  which  the  income  should  not  exclusively 
bear,  or  which  might  properly  be  apportioned  between  income 
to  accrue  In  various  years  in  the  future.  The  Supreme  Court 
is  now  empowered  by  statute  to  authorize  a  sale  or  mortgage 
of  the  trust  estate  under  proper  circumstances  and  for  suffi- 
cient reasons.  But  what  is  a  proper  charge  on  the  estate  and 
how  that  charge  should  be  apportioned  and  satisfied  are  to  be 
determined  in  proceedings  between  the  trustee  and  his  cestui 
que  trust  Unless  he  is  without  trust  funds  sufficient  for  the 
purpose,  he  must  act  for  himself  in  making  expenditures, 
leaving  the  propriety  of  the  expenditures  to  be  determined  in 
such  proceedings.  He  can  create  a  lien  in  favor  of  a  third 
party  only  where  the  expenditures  would  otherwise  necessarily 
involve  an  advance  of  his  own  funds.  In  Willis  v.  Sharp 
(113  N.  Y.  586)  the  complaint  alleged  the  insolvency  of  the 
executor,  and  also  the  direction  of  the  will  that  the  executor 
should  embark  the  assets  of  the  estate  in  trade.  Tins  court 
decided  that  the  complaint  stated  a  good  cause  of  action  in 
equity.  But  there  are  two  vital  differences  between  that  case 
and  the  one  before  us :  Firsty  in  the  insolvency  of  the  executor ; 
second^  in  the  direction  to  embark  the  estate  in  trade  or  busi- 
ness, which  provision  it  was  held  authorized  the  executor  to 
incur  debts  for  the  conduct  of  the  business.      / 

Certain  cases  are  cited  as  in  conflict  with  ihe  rule  we  have 
declared,  but  an  examination  of  them  will  show  that  the  con- 
flict is  apparent  and  not  real.     In  Chouteau  v.  Suydam  (21 
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N.  Y.  179)  the  defendant's  testator  was  contingently  liable  as 
indorser  on  notes  of  a  third  party.  An  agreement  was  niade 
by  the  several  parties  in  interest  for  the  discharge  of  this 
liability  by  the  sale  of  some  pledged  bonds.  The  action  was 
in  equity  for  an  accounting  and  essentially  was  one  to  compel 
the  performance  of  the  compromise  agreement.  It  was  held 
that  the  execution  of  this  agreement  by  a  prior  executor  in 
his  representative  capacity,  bound  the  estate  and  could  be 
enforced  against  the  defendant  as  successor.  The  original 
liability  of  the  estate,  therefore,  grew  out  of  the  obligation 
of  the  testator  as  indorser  of  the  notes,  and  the  agreement 
sued  upon  was  merely  a  settlement  or  compromise  of  that  lia- 
bility. In  Noyes  v.  Blakeman  (6  N.  T.  567)  tlie  trustee  was 
without  funds,  and  the  expenditure  being  necessary  to  protect 
the  estate,  it  was  held  that  he  might  charge  the  credit  of  the 
estate.  The  case,  therefore,  fell  within  the  well-recognized 
exceptions  which  we  have  stated.  It  was  there  said  :  "  If  he 
(the  trustee)  is  in  f  undsj  he  is  bound  to  protect  the  estate,  in 
which  case  ho  has  no  lien,  and,  consequently,  cannot  assign 
any,  having  none  to  assign."  In  Wall  r.  Kellogg's  Executors 
(16  N.  Y.  385)  the  funds  which  it  was  sought  to  recover  from 
the  executors  were  received  by  them  in  their  executorial 
capacity.  The  opinion  of  Judge  Gray  in  Matter  of  Van 
Slooten  v.  Dodge  {8uj}7*a)  shows  that  the  case  is  not  opposed 
to  the  general  rule. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  Bartlett  Martin  r-nd  Werner, 
JJ.,  concur ;  Vann,  J .,  not  voting. 

Judgment  reversed,  etc. 
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In  the  Matter  of  the  Application  of  The  Nassau  ELEcnrRic 
Eailroad  Company  for  the  Appointment  of  Commissioners 
as  to  Union  Street. 

The    Nassau    Electric    Railroad    Company,    Appellant; 

F.  Adeb  et  al.,  Respondents. 

1.  Railroads  —  Power  op  Appellate  Division  to  Set  Aside  Report 
OP  Commissioners  Unpavorablb  to  Construction  op  Street  Surface 
Railroad  IN  Public  Street.  The  "determination"  of  commissioners 
appointed  to  report  whether  a  street  surface  railroad  should  be  constructed 
in  a  puolic  street  (Const,  art.  3,  §  18;  Railroad  Law  [L.  1890,  ch.  565],  §  W) 
refers  only  to  a  determination  in  favor  of  the  railroad,  and  hence  there  is 
no  express  authority  for  action  by  the  Appellate  Division  when  the  report 
is  unfavorable  to  the  construction  of  the  road;  but  the  statute  not  prohibit- 
ing it,  that  court  has  the  power,  in  the  exercise  of  original  jurisdiction 
flowing  from  the  power  to  appoint  the  commissioners,  and  it  is  its  duty, 
when  through  misconduct,  palpable  error  or  accident,  they  fail  to  make 
such  a  report  as  the  law  contemplates,  upon  proper  application,  to  set  their 
report  aside  and  appoint  other  commissioners  or  remit  the  matter  to  the 
same  commissioners  with  proper  instructions. 

2.  Order  Refusing  to  Set  Abide  Unfavorable  Report  Based  upon 
Want  op  Power  Erroneous.  An  order  of  the  Appellate  Division  deny- 
ing, not  as  matter  of  discretion,  but  for  want  of  power,  a  motion  to  set 
aside  a  report  of  commissioners,  appointed  under  section  94  of  the  Rail- 
road Law,  which  report  was  unfavorable  to  the  construction  of  a  street 
surface  railroad  in  a  public  street,  the  notice  of  motion  stating  no  reason 
or  ground  therefor,  must  be  reversed,  since  it  is  the  duty  of  that  court 
upon  such  an  application  either  to  exercise  its  discretion  and  refuse  to 
hear  the  application,  because  no  grounds  or  reasons  for  interference  were 
specified  in  the  notice  of  motion,  or  to  examine  the  record  and  decide 
whether  the  methods  pursued  by  the  commissioners  were  substantially 
within  the  law  —  and  its  deterjnination  that  because  the  report  was  adverse 
the  court  **has  no  duty  to  perform,  and  can  neither  confirm  it  nor  set  it 
aside,"  is  erroneous. 

Matter  of  Nassau  El,  R  R  Co.,  6  App.  Div.  141,  reversed. 

(Argued  March  19,  1901;  decided  April  30,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  June 
9,  1896,  denying  a  motion  to  set  aside  the  report  of  com- 
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missioners  appointed  under  the  Railroad  Law  to  determine 
whether  a  street  surface  railroad  ought  to  be  constructed 
through  a  public  street  in  the  city  of  Brooklyn. 

The  facts,  so  far  as'  material,  are  stated  in  the  opinion. 

Auffustus  Van  Wyck  and  John  J,  Allen  for  appellant. 
Neither  the  Constitution  nor  the  statute  designating  the 
tribunal  charged  with  the  conduct  of  proceedings  of  this 
character  contain  any  provisions  Umiting  the  court's  super- 
visory judicial  functions  or  duty,  or  relieving  it  from  per- 
formance thereof  at  any  stage  of  procedure.  (L.  1890,  ch. 
565,  §  34 ;  Const,  of  N.  T.  art.  3,  §  18.)  The  law  not  only 
fails  to  restrict  the  reviewing  power  of  the  Appellate  Division, 
but  manifests  its  duty  to  take  cognizance  of  error  or  irregu- 
larity on  the  part  of  the  commissioners  arising  either  from  a 
wrong  conception  of  the  province  of  their  inquiry,  or  from 
the  adoption  of  erroneous  principles  in  their  proceedings. 
(Matter  of  Canal  Street^  12  N.  Y.  406 ;  Hayhurn^s  Case^  2 
Dall.  [U.  S.]  409  ;  U,  S,  v.  Ferreira,  13  How.  [U.  S.]  40  ; 
Matter  of  U.  El  li.  Ji,  Co.,  112  K.  Y.  61 ;  Garrison  v. 
Mayor,  etc.,  21  Wall.  196 ;  Matter  of  Mayor,  etc.,  49  N.  Y. 
150 ;  Matter  of  P,  F,  d&  C  I.  E.  li.  Co.,  24  Hun,  199 ; 
Feople  ex  rel.  v.  Tubhs,  59  Barb.  401 ;  Matter  of  Kings  Co. 
EL  Ry.  Co.,  82  N.  Y.  102 ;  Matter  of  E.  R.  B.  Co,,  143  N. 
Y.  252.) ' 

Edward  M.  Grout  and  Jesse  Johnson  for  respondents. 
When  the  report  of  the  commissioners  is  adverse  to  the  con- 
struction of  tlie  road,  the  Appellate  Division  has  no  duty  to 
perform,  nor  any  power  either  to  confirm  or  to  set  aside  the 
report.  {Matter  of  Nassau  C  Co.,  36  Hun,  272;  Matter  of 
East  River  B.  Co.,  75  Hun,  119.)  Only  a  refusal  to  take 
any  evidence  at  all,  or  to  hear  the  parties,  or  palpable  fraud, 
or  gross  irregularity,  would  enable  the  Appellate  Division  to 
set  aside  or  send  back  the  report,  and  not  mere  errors  in  receiv- 
ing or  excluding  evidence.  {Matter  of  Nassau  C.  Co.,  36 
Hun,  272.) 
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Vann,  J.  After  obtaining  consent  of  tlie  municipal  authori- 
ties the  appellant  was  unable  to  obtain  consent  of  the  "  owners 
of  one-half  in  vahie  of  the  property  bounded  on"  a  portion  of 
Union  street  in  the  city  of  Brooklyn  to  build  and  operate  a 
street  surface  railroad  thereon.  Commissioners  were  there- 
upon appointed,  pursuant  to  section  94  of  the  Railroad  Law, 
a  majority  of  whom  reported  that  the  proposed  railway  ought 
not  to  be  constructed  upon  the  street  in  question.  (L.  1890, 
ch.  565,  §  34.)  The  raih'oad  company  applied  to  the  Appel- 
late Division  to  set  aside  said  report  and  appoint  new  com- 
missioners, but,  while  it  founded  its  notice  "  upon  the  record 
and  transcript  of  the  testimony  taken  and  proceedings  had 
before  the  commissioners,"  it  stated  no  reason  or  ground  for 
invoking  the  action  of  the  court.  The  application  was  denied 
on  the  ground,  as  stated  in  the  order,  "  that  the  determination 
of  the  commissioners  herein  being  adverse  to  the  construction 
of  the  railroad  of  the  petitioner,  the  Appellate  Division  has 
no  duty  to  perform  and  can  neither  confirm  the  report  nor 
set  it  aside."  The  opinion  tiled  with  the  decision  made  it 
clear  that  the  order  faithfully  expressed  the  conclusion  of  the 
court. 

The  order  was  not  made  in  the  exercise  of  discretion,  but 
was  based  on  a  want  of  power.  When  read  either  by  itself  or 
in  the  light  of  the  opinion,  it  means  that  where  the  report  is 
unfavorable  to  the  construction  of  the  road,  the  Appellate 
Division  can  examine  the  record  for  no  purpose  except  to 
learn  that  fact,  which  deprives  it  of  power  to  act,  regardless 
of  any  other  facts  which  may  exist.  This  conclusion  seems 
to  be  founded  upon  the  language  of  the  statute,  which  closely 
follows  that  of  the  Constitution  where  it  provides  that  the 
"  determination "  of  the  commissioners,  "  confirmed  by  the 
court,  may  be  taken  in  lieu  of  the  consent  of  the  property 
owners."  (Const,  art.  3,  §  18 ;  Railroad  Law,  §  94.)  We 
affree  with  the  learned  court  below  that  the  "  determination  " 
thus  referred  to  means  one  only  that  is  in  favor  of  the  road, 
and  hence  that  there  is  no  express  authority  for  action  by  the 
Appellate  Division  when  the  report  is  unfavorable. 
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It  does  not  follow  from  this,  however,  that  the  Supreme 
Court  lias  no  authority  to  set  aside  such  a  report  for  fraud, 
mistake  or  gross  irregularity,  for  the  statute  does  not  prohibit 
such  action.  The  power  of  the  court  to  appoint  implies 
power  to  supervise  the  conduct  of  the  persons  appointed,  at 
least  to  the  extent  of  seeing  whether  they  disobeyed  the  stat- 
ute which  called  them  into  existence,  or  acted  corruptly,  or 
failed  to  comply  with  the  order  appointing  them  by  publish- 
ing and  serving  the  notices  specified  therein.  The  commis- 
sioners are  not  appointees  of  the  legislature,  but  of  the  court 
pursuant  to  the  provisions  of  the  Constitution,  to  decide  a 
certain  question  "  after  a  hearing  of  all  parties  interested." 
They  are  not  a  distinct  tribunal,  for  they  are  appointed  by  the 
court  and  report  to  the  court.  If  they  refuse  to  hear  the  par- 
ties in  interest  the  court  can  set  aside  their  determination  and 
appoint  new  commissioners  to  do  what  the  law  requires,  in 
the  manner  specified,  after  due  notice  and  an  opportunity  to 
be  heard.  While  not  bound  to  strict  compliance  with  com- 
mon-law evidence,  or  to  any  particular  method  of  procedure, 
except  as  specified  by  statute,  their  action  is  judicial  in  char- 
acter and  must,  to  a  reasonable  extent,  conform  to  judicial 
methods,  for  by  command  of  the  Constitution  a  "  hearing  "  is 
to  be  had  and  a  "  determination  "  made,  A  substantial  depart- 
ure from  what  is  fairly  to  be  implied  from  the  use  of  the 
words  " hearing "  and  "determination"  in  the  fundamental 
law  authorizes  the  court  which  appointed  the  commissioners 
to  set  aside  their  action  and  proceed  anew.  If,  for  instance, 
they  state  in  their  report  that  their  only  reason  for  deciding 
that  the  road  ought  not  to  be  built  was  some  fact,  utterly 
immaterial,  or  if  they  show  conclusively  that  they  exercised 
powers  they  did  not  possess,  or  failed  to  exercise  the  powers 
they  did  possess,  because  they  thought  the  law  witliheld  them, 
it  is  clear  that  their  decision  would  not  be  a  determination 
within  the  intent  of  the  law.  If,  through  misconduct,  palpa- 
ble error  or  accident  they  fail  to  make  such  a  report  as  the 
law  contemplates,  it  is  the  duty  of  the  Appellate  Division, 
upon  proper  application,  to  set  their  report  aside  and  appoint 
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other  commissioners,  or  remit  the  matter  to  the  same  commis- 
sioners with  proper  instructions.  Unless  the  appointees  of 
the  court  keep  within  the  law,  as  well  as  its  own  order,  it  nec- 
essarily has  power  to  interfere,  not  by  way  of  review  as  upon 
appeal  or  certiorari,  but  in  the  exercise  of  original  jurisdic- 
tion flowing  from  the  power  to  appoint,  as  otherwise  the 
object  of  the  appointment  would  be  defeated  by  the  miscon- 
duct of  the  commissioners. 

"When  the  commissioners  make  a  favorable  report  their 
judgment  and  that  of  the  Appellate  Division  must  concur 
before  the  report  can  become  final  and  effective,  for  confirma- 
tion is  expressly  required.  {Matter  of  Kings  Co,  Elevated 
Hallway  Co.,,  82  N.  Y.  95.)  When  they  make  an  unfavor- 
able report  no  confirmation  is  necessary,  but  the  commission- 
ers are  not  a  law  unto  themselves,  and  their  determination, 
when  made  in  violation  of  law,  is  not  such  a  determination  as  the 
court  is  obliged  to  accept  from  its  own  appointees.  Whether 
the  Appellate  Division  has  any  other  powers,  when  the  report 
is  against  constniction,  than  those  above  indicated,  it  is  unneces- 
sary to  now  decide.  We  simply  hold*  thai,  it  was  their  duty 
either  to  exercise  their  discretion  and  refuse  to  hear  the  appli- 
cation, because  rio  grounds  or  reasons  for  interference  were 
specified  in  the  notice  of  motion,  or  to  examine  the  record  and 
decide  whether  the  methods  pursued  by  the  commissioners 
were  substantially  within  the  law.  It  may  be  that  the  record 
is  free  from  fault,  but  the  Appellate  Division  has  not  exam- 
ined to  see.  We  can  only  review  their  actual  determina^on, 
which  was  that  they  had  no  duty  to  perform  in  the  premises. 
We  think  it  was  their  duty  to  read  the  record  and  decide 
whether  there  was  sufllcient  reason  for  setting  the  report 
aside. 

The  order  should  be  reversed,  with  costs,  and  the  proceed- 
ing remitted  to  the  Appellate  Division  for  further  action. 

Martin,  J.  (dissenting).  I  cannot  concur  in  the  conclusion 
reached  by  Judge  Vann.  Doubtless  the  court  possessed  the 
power  to  set  aside  the  report  of  the  commissioners  for  fraud, 
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mistake  or  irregularity  upon  proof  of  their  existence  and  upon 
a  proper  application  made  to  the  court  for  that  purpose. 
There  is  nothing  to  indicate  that  this  was  doubted  or  ques- 
tioned by  tlie  court  below.  No  such  application  was  made  nor 
intended  at  the  time  even  by  the  appellant.  Although  that 
claim  was  urged  upon  the  argument,  it  was  presented  here  for 
the  lirst  time.  The  motion  was  to  set  aside  the  report  and 
appoint  new  commissioners,  and  was  based  upon  the  record, 
testimony  and  proceedings.  It  was  barren  of  notice,  claim  or 
suggestion  of  fraud,  mistake  or  irregularity.  Manifestly,  the 
application  wap  upon  tlie  merits  alone,  and  was  so  understood 
by  the  parties  and  the  court  alike.  There  is  nowhere  in  the 
record  the  slightest  indication  of  any  other  purpose.  The 
order  recites  that  the  motion  was  to  review  the  proceedings 
of  the  commissioners,  thus  showing  that  the  court  plainly 
understood  that  the  application  was  merely  to  review  their 
action  upon  the  merits.  With  this  understanding  and  without 
anything  to  suggest  a  different  one,  the  court  by  its  order  held 
that  inasmuch  as  the  determination  of  the  commissioners  was 
adverse  to  the  construction  of  the  railroad  it  had  no  duty  to 
perform  and  could  neither  confirm  the  report  noi*  set  it  aside. 
In  this  it  was  ])lainly  right.  Unless  it  was  to  do  an  idle  thing, 
it  could  not  confirm  the  report  as  it  would  have  no  validity,  it 
being  only  when  the  report  was  in  favor  of  the  railroad  and 
confirmed  that  it  was  of  any  avail.  It  could  not  set  it  aside 
upon  the  merits,  as  that  would  be  a  plain  and  unwarranted 
interference  with  the  prerogatives  of  the  commissioners. 
Under  these  circumstances,  to  review  or  interfere  with  the 
action  of  the  Appellate  Division  uj)on  the  assumption  that  it 
held  that  it  had  no  power  to  set  aside  the  report  for  fraud, 
mistake  or  irregularity,  would  be  pre-eminently  unfair  to  both 
the  respondents  and  the  court.  It  would  involve  a  question 
not  decided  and  impute  to  the  court  below  a  lack  of  knowl- 
edge or  comprehension  of  its  plainly  understood  powera  that 
is  past  belief  or  even  suspicion. 

It  is  said  that  there  may  have  been  some  irregularity  in  the 
proceedings  which  the  court  should  have  corrected,  and  that 
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it  onght  to  have  looked  into  the  record  to  see  if  it  could  by 
any  possibility  discover  it.  This  involves  a  doctrine  which  to 
me  is  entirely  novel.  It  was  not  the  duty  of  the  court  to 
search  for  some  undisclosed  or  imaginary  irregularity  that 
might  be  supposed  to  exist.  If  there  was  any,  it  was  the  duty 
of  the  appellant  to  present  it  to  the  court.  This  was  not  only 
required  by  common  fairness,  but  the  rules  of  the  Supreme 
Court  and  the  general  practice  which  has  existed  for  nearly  a 
half  century  require  that  upon  a  motion  based  upon  an  irreg- 
ularity the  notice  must  specify  the  irregularity  complained 
of.  Where  there  is  no  such  specification  in  the  notice  and 
the  motion  is  denied,  the  court  on  appeal  will  presume  that  it 
was  denied  upon  that  ground.  {Lewis  v.  Graham^  16  Abb. 
Pr.  126.) 

No  fair  construction  of  the  order  appealed  from  admits  of 
the  supposition  that  the  court  held  or  intended  to  hold  that  it 
did  not  possess  the  inherent  power  to  set  aside  the  report  of 
the  commissioners  for  fraudulent,  mistaken  or  irregular  action, 
but  a  proper  interpretation  of  it  plainly  shows  that  the  court 
intended  only  to  hold  that  it  could  not  review  the  action  of 
the  commissioners  by  substituting  its  own  views  as  to  the 
merits  of  the  application  for  those  of  the  commissioners,  because 
before  the  petitioner  was  entitled  to  the  relief  souglit  the  com- 
missioners must  have  reported  in  its  favor,  and  their  report 
most  have  been  confirmed  by  the  Appellate  Division.  As 
there  was  no  such  report,  there  was  no  basis  upon  which  the 
Appellate  Division  could  grant  the  application  of  the 
petitioner. 

I  think  the  order  appealed  from  should  be  affirmed,  with 
costs. 

Parker,  Ch.  J.,  Gray,  Bartlett  and  Werner,  JJ.,  con- 
cur with  Vann,  J. ;  Martin,  J.,  reads  dissenting  memoran- 
dum ;  CuLLEN,  J.,  not  sitting. 

Order  reversed. 
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Morton  R.  Fox  et  al.,   Appellants,  v.  James  Fee  et  al., 

Respondents. 

1.  LiMiTATiOK  OP  Actions  — Code  Civ.  Pro.  §  2628  —  Chfldrkn 
Born  afteu  Testator's  Death.  Section  2628  of  the  Code  of  Civil  Pro- 
cedure (2  R.  8.  59,  §  18),  providing  that  the  purchasers  of  real  property 
in  good  faith  for  a  valuable  consideration  from  the  heirs  of  one  dying 
seized  thereof,  shall  not  be  affected  by  a  devise  of  the  property  made  by 
the  latter,  unless  within  four  years  after  his  death  the  will  devising  the 
same  Is  either  admitted  to  probate  and  recorded  as  a  will  of  real  property, 
or  established  by  the  final  judgment  of  a  court  of  competent  jurisdiction, 
but  that  if  "at  the  time "  of  his  death  the  devisee  is  "  within  the  age  of 
twenty -one  years,''  such  limitation  does  not  begin  to  run  until  after  the 
expiration  of  one  year  from  the  removal  of  such  disability,  has  no  appli- 
cation to  children  not  born  until  years  after  the  testator's  death. 

2.  Concealment  op  Will.  The  concealment  of  a  will  which  pre- 
vents the  running  of  the  four-year  limitation  provided  by  that  section 
is  not  shown  by  the  fact  that  after  the  death  of  one  of  the  heirs  it  was 
found  among  comparatively  valueless  papers  in  his  house,  and  it  was 
proved  that  after  the  death  of  the  testator  all  the  heirs  knew  of  its  exist- 
ence and  contents,  since  the  concealment  intended  by  the  statute  is  such 
as  leaves  the  devisees  ignorant  of  their  rights  under  the  will  and  deprives 
them  of  knowledge  of  its  existence. 

Fbx  V.  Fee,  33  App.  Div.  627,  aftirmed. 

(Argued  March  15.  1901;  decided  April  30,  1901.) 

Appeal  from  a  judgment  entered  in  favor  of  defendant 
August  1, 1898,  upon  an  order  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  fourth  judicial  department,  overruling 
plaintiffs'  exceptions  ordered  to  be  heard  in  the  first  instance 
by  the  Appellate  Division,  denying  a  motion  for  a  nfew  trial 
and  directing  judgment  for  the  defendants  upon  the  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  Van  Voorhis  for  appellants.  The  will  of  December 
27,  1866,  was  concealed  by  Charles  M.  Fox  and  its  existence 
was  not  known  to  plaintiffs  until  it  was  found  among  his 
papers  after  his  death.  {Brtggs  v.  Aligns^  3  Dem.  93; 
Barry  v.  Brown,  2  Dem.  309  ;  Dyer  v.  Irving,  2  Dem.  160; 
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MaUer  of  Hammond^  16  N".  Y,  S.  E.  977;  Bumhain  v. 
CoinfoH,  108  N.  Y.  535 ;  Jf^^  v.  Mitchell,  17  N.  Y.  210.) 

Henry  Sdd^n  Bacon  for  respondents.  The  claim  under 
the  will,  discovered  and  admitted  to  probate  without  notice  to 
those  who  had  bought  the  estate  in  reliance  upon  the  testator's 
intestacy,  is  made  too  late.  (Code  Civ.  Pro.  §  2628  ;  Doody 
V.  HoUwedely  22  App.  Div.  456.)  There  was  no  concealment  of 
the  will.  The  one  in  whose  possession  it  had  been  for  thirty 
years  from  the  testator's  death  had  brought  an  action,  and 
presented  it  in  evidence  before  a  referee,  thereby  making  a 
public  record  of  the  fact  that  such  a  will  existed.  {Cole  v. 
G(ntrlay,  79  N.  Y.  527.) 

Mabtin,  J.  This  appeal  cannot  prevail.  The  action  was 
ejectment.  Henry  Fox  was  the  common  source  of  title. 
The  defendants  hold  under  conveyances  from  his  heirs  at  law 
and  widow.  The  plaintiffs  base  their  title  upon  a  will  made 
by  him  in  December,  1866,  which,  although  he  died  in  Octo- 
ber, 1867,  was  not  admitted  to  probate  until  1896. 

As  a  defense  tlie  defendants  allege  that  they  were  pur- 
chasers of  the  premises  in  good  faith  and  for  a  valuable  con- 
sideration from  the  heirs  of  Henry  Fox,  who  died  in  1867, 
seized  of  the  premises  in  question,  and  that  no  will  devising 
them  made  by  Henry  Fox  was,  within  twenty-eight  years 
after  his  death,  either  admitted  to  probate  or  recorded  in  the 
office  of  the  surrogate  of  Monroe  county,  or  established  by 
the  final  judgment  of  any  court,  except  that  a  certain  instru- 
ment in  writing  was,  shortly  after  his  death,  admitted  to  probate 
by  the  surrogate  of  said  county,  but  was,  on  the  twenty-first 
of  August,  1869,  in  an  action  in  the  Supreme  Court  in  which 
all  the  parties  interested  under  said  pretended  will  were  par- 
ties, adjudged  and  decreed  by  a  judgment  of  that  court  to  be 
void  for  the  incompetency  of  the  alleged  testator.  All  these 
facts  were  established  upon  the  trial  and  were  undisputed. 

It  was  formerly  provided  by  the  Revised  Statutes  and  now 
by  the  Code  of  Civil  Procedure  that  under  circumstances, 
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such  as  are  alleged  and  established  in  this  case,  a  purchaser 
shall  not  be  affected  by  a  devise  of  real  property  made  by  a 
person  who  died  seized  of  it.  But  it  also  provides  that  if  at 
the  time  of  the  testator's  death  the  devisee  is  within  the  age 
of  twenty-one  years,  or  if  the  will  was  concealed  by  one  or 
more  of  the  heirs  of  the  testator,  the  limitation  of  four  years 
created  by  that  statute  does  not  begin  until  the  expiration  of 
one  year  from  the  removal  of  such  disability,  or  the  delivery 
of  the  will  to  the  devisee  or  his  representatives,  or  to  the 
proper  surrogate.  That  the  defendants  were  purchasers  in 
good  faith  and  for  a  valuable  consideration  was  firmly  estab- 
lished upon  the  trial.  One  of  the  defendants  testified,  with- 
out contradiction,  that  he  knew  nothing  of  the  alleged  will 
until  a  year  preceding  the  trial,  and  that  the  consideration  of 
the  deed  to  him  was  eight  thousand  two  hundred  and  fifty 
dollars.  As  this  proof  was  corroborated  by  the  deeds  and 
was  uncontroverted  it  must  be  regarded  as  true. 

The  appellants  seek  to  avoid  the  effect  of  this  four  years' 
limitation  upon  tl>e  grounds:  1.  That  at  the  time  of  the 
testator's  death,  the  plaintiffs,  who  claim  to  be  devisees  under 
his  will  of  1866,  were  within  the  age  of  twenty -one  years ; 
and,  2,  that  the  will  was  concealed  by  one  or  more  of  the 
heirs  of  the  testator.  We  tliink  it  impossible  to  properly 
kold  that  the  plaintiffs  were  within  the  age  of  twenty-one 
years  at  the  death  of  the  testator.  They  were  not  then  born, 
nor  were  they  born  until  years  afterwards.  Certainly  this 
exception  was  not  intended  to  cover  unborn  children,  espe- 
cially before  gestation.  If  this  exception  were  to  be  extended 
to  such  a  case,  titles  to  real  estate  would  become  unsettled  and 
rest  upon  doubtful  and  uncertain  foundations. 

The  contention  of  the  appellants,  that  the  will  of  1866 
was  concealed  by  one  of  the  heirs  of  the  testator,  and,  hence, 
falls  within  another  exception  to  the  limitation  provided  by 
the  statute,  is  unfounded.  In  1869  a  litigation  arose  between 
the  heirs  at  law  of  the  decedent  to  which  they  and  the  widow 
were  parties,  whereby  it  was  sought  to  set  aside  a  subsequent 
will  of  the  testator  on  the  ground  of  his  incompetency.    Dur- 
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ing  the  progress  of  that  htigation  the  will  of  1866  was  intro- 
dneed  in  evidence,  and  was  made  a  part  of  the  record.  The 
only  proof  of  concealment  contained  in  the  appeal  book  is  that 
after  the  death  of  Charles  Fox,  the  plaintiffs  father,  the  will 
was  found  among  other  comparatively  valueless  papers  in  a 
box  in  an  unfastened  trunk  in  the  attic  in  the  house  where 
he  had  lived.  It  is  obvious  that  the  existence  of  that  will  was 
known  to  the  decedent's  widow,  the  plaintiff's  father,  and  to 
all  the  other  heirs  of  the  decedent  at  the  time  of  that  trial, 
and  that  they  were  apprised  of  its  contents.  The  concealment 
intended  by  the  statute  is  such  as  leaves  the  devisees  ignorant 
of  their  rights  nnder  the  will,  and  deprives  them  of  knowl- 
edge of  its  existence.  The  statute  does  not  relate  to  a  case 
where  the  devisees  or  some  of  them  have  knowledge  or  pos- 
session of  the  will,  and  it  is  taken  from  the  possession  of  one 
by  another  and  secreted  or  destroyed.  {Cole  v.  Gourlay,  79 
N.  Y.  527,  533.)  To  establish  concealment  of  a  will  within 
the  meaning  of  the  law,  something  more  than  mere  silence  or 
inaction  must  be  shown.  There  must  be  some  act,  arrange- 
ment or  contrivance  of  an  affirmative  character,  where  the 
purpose  or  design  is  to  prevent  its  discovery. 

On  the  trial  the  plaintiflEs  requested  the  court  to  submit  to 
the  jury  the  question  whether  the  will  of  1866  was  concealed 
within  the  meaning  of  the  statute.  This  request  was  denied, 
and  the  plaintiflEs  excepted.  We  think  tliere  was  not  suflicient 
evidence  to  require  or  to  justify  the  submission  of  that  ques- 
tion, and  that  the  court  properly  declined. 

Although  a  number  of  other  interesting  questions  were  dis- 
cussed upon  the  argument  and  upon  the  briefs  of  counsel,  sti^l, 
as  the  statute  which  we  have  considered  is  a  bar  to  the  plain- 
tiffs' action,  it  becomes  unnecessary  to  decide  or  specially  dis- 
cuss them  at  this  time. 

The  judgment  should  be  affirmed,  with  costs. 

Pabkeb,  Ch.  J.,  Gbay,  Bartlett  and  Cullkn,  JJ.,  con- 
cur ;  Yann,  J.,  dissents ;  Wbenee,  J.,  not  sitting. 

Judgment  affirmed. 
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GusTAVus  A.  Waeber  et  al.,  Appellants,  v.  Gabriel  Talbot 

et  al.,  Respondents. 

1.  Sale  —  When  Quality  op  Goods  a  Part  op  the  Contract.  No 
implied"  warranty  of  the  quality  of  canned  peas  arises  from  the  sale 
thereof  to  importers  of  that  class  of  goods,  by  a  description  which  is 
known  to  the  trade  as  referring  to  tLe  highest  grade  packed  by  the  vendors 
and  the  quality  of  which  is  ascertainable  by  the  inspection  of  one  or  more 
cans  in  every  hundred,  which  inspection  it  is  the  custom  of  the  trade  to 
make,  but  such  terms  are  merely  part  of  the  contract  descriptive  of  the 
article  sold. 

2.  Implied  Warranty.  Assuming  that  there  was  an  implied  warranty 
of  the  merchantability  of  the  peas  it  would  not  survive  their  acceptance, 
where  there  is  a  mode  of  inspcjction  well  known  to  the  trade  in  which  the 
purchasers  are  engaged,  and  which  it  was  the  custom  of  the  trade  to  make, 
by  which  imperfections  in  the  peas  or  the  liquid  in  which  they  are  pre- 
served are  readily  discoverable. 

3.  Rescission.  A  contract  for  the  sale  of  canned  pens  of  a  certaia 
quality  cannot  be  rescinded  and  the  poods  returned,  where  the  purchasers 
were  advised  of  defect*  in  their  quality  within  ten  days  after  their  receipt 
but  continued  to  handle  them  until  several  months  thereafter  before 
offering  to  return  them. 

Wcu^>er  V.  Talbot,  43  App.  Div.  180,  affirmed. 

(Argued  March  20,  1901;  decided  April  30,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  first  judicial  department,  entered 
August  5,  1899,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  after 
the  submission  of  specified  questions  to  tlie  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

i^.  De  Zt/sle  Sviith  for  appellants.  Both  an  express  and  an 
implied  warranty  are  provable  under  the  complaint  as  it  orig- 
inally stood  and  as  it  was  amended.  {Iloe  v.  Sanho?*n,  21  N. 
Y.  552 ;  Biennan  v.  City  Mills  Co,,  151  N.  Y.  482 ;  Reynolds 
V.  Mayor,  Lane  c5  Co,,  39  App.  Div.  218 ;  Ahnond  v.  Ilart^ 
46  App.  Div.  431 ;  Prentice  v.  Fargo^  53  App.  Div.  608.) 
The  peas  described  in  the  contract  sued  upon,  being  in  esse, 
having  been  packed  in  the  spring  of  1893,  and  being  part  of 


1901.]  Waebeb  v.  Talbot.  49 

N.  Y.  Kep.]  Points  of  counsel. 

defendant's  entire  pack  of  1893  peas  purchased  by  the  plain- 
tiffs and  being  definitely  described  as  to  kind,  quality  and 
size,  with  amount  and  price  specifically  designated,  and  nothing 
remaining  to  be  done  by  the  vendors  to  ascertain  the  property 
sold,  said  contract  is  executed  and  title  to  the  peas  passed  to 
vendee  upon  the  signing  of  same.  (21  Am.  &  Eng.  Ency.  of 
Law  [1st  ed.],  482,  483 ;  Kimberly  v.  Patchin,  19  N.  Y.  330, 
332 ;  Orofoot  v.  Bennett^  2  N.  Y.  258 ;  McNamara  v.  EdmhU- 
ier,  11  Hun,  597 ;  Terry  v.  Wheeler,  25  N.  Y.  520,  521 ; 
Brigg  v.  HiUon,  99  N.  Y.  517,  529 ;  liusaeU  v.  Ca/rrington, 
42  N.  Y.  118 ;  Burrows  v.  Whitaker,  71  N.  Y.  291,  295-297.) 
The  contract  and  sale  being  executed,  the  words  of  description 
therein  were  an  express  warranty  from  the  vendors  to  the 
vendee  Lea  that  the  peas  so  purchased  were  of  the  kind,  size 
and  quality,  including  tenderness,  flavor  and  color,  correspond- 
ing to  said  description,  as  understood  and  known  in  the  trade, 
and*  that  they  were  merchantable  as  peas  of  that  description. 
( White  V.  MiUer,  71  N".  Y.  118 ;  Hawkins  v.  Pemhertony  51 
N.  Y.  198 ;  Bradford  v.  Manly ,  13  Mass.  144 ;  Henshanjo  v. 
Bobins,  9  Mete.  83 ;  Bounce  v.  Dow.  64  N".  Y.  412 ;  Ghxmey 
V.  A.  <&  G.  W.  By.  Co.,  58  N.  Y.  358 ;  F.  0.  Co.  v.  Metzger, 
118  N.  Y.  260 ;  Van  Wyck  v.  Allen,  69  N.  Y.  61 ;  Hastings  v. 
Lavering,  2  Pick.  214;  Cramer  v.  Bradshaw,  10  Johns. 
484.)  The  warranty  being  express,  it  survived .  the  accept- 
ance and  use  of  said  peas  by  the  plaintiffs,  and  the  defendants 
are  liable  on  said  express  warranties  for  any  breach  thereof, 
and  that  without  the  return  or  offer  to  return  said  peas. 
{JUuU^  v.  Eno,  14  N.  Y.  597;  Brigg  v.  Hilton,  99  N. 
Y.  517;  Foot  v.  Bentley,  44  N.  Y.  166;  White  v.  Mil- 
ler, 71  N.  Y.  118 ;  Gumey  v.  A.  <&  G.  W.  By.  Co.,  58 
N.  Y.  358 ;  Day  v.  Pool,  52  K  Y.  416.)  The  defendants, 
being  the  manufacturers  and  sellers,  impliedly  warranted  the 
peas  to  be  of  the  kind,  quality  and  size  mentioned  and 
described  in  the  contract  as  known  and  recognized  in  the 
trade  and  merchantable  as  peas  of  said  description,  and  free 
from  latent  defects  due  to  improper  selection  of  stock  and 
improper  processing  and  canning.    {Hoe  v.  Swnham,  21  N, 
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Y.  561 ;  Ca/rleton  v.  Lomhardy  Ayres  <&  Co.j  149  N.  Y.  137 ; 
K  jB.  Co.  v.  Hamilton^  110  U.  S.  108 ;  F.  G.  Co.  v.  Metzger^ 
118  K  Y.  260 ;  Bierman  v.  City  Mills  Co.,  151  K  Y.  482; 
White  V.  Miller ,  71  N.  Y.  118  ;  Reynolds  y.  May  or y  Lane  <& 
Co.y  39  App.  Div.  218 ;  A.  F.  P.  M.  Co.  v.  Brady^  4  App. 
Div.  95 ;  Howard  v.  Hoey,  23  Wend.  350 ;  Newberry  v.  WM^ 
35  N.  Y.  Supp.  106.)  The  said  implied  warranties  survived 
acceptance,  and  return  of  the  peas  or  offer  to  return  was 
unnecessary.  {MuUer  v.  FkOy  14  N.  Y.  601 ;  28  Am.  &  Eng. 
Ency.  of  Law,  833 ;  Bierman  v.  City  Mills  Co.,  151  N.  Y. 
482 ;  Ca/rleUm  v.  Lomhardj  Ayres  i&  Co.,  149  N.  Y.  137.) 
Even  if  the  warranty  did  not  survive  acceptance,  and  an  offer 
to  return  was  necessary  before  bringing  suit,  this  requirement 
was  met  by  an  offer  to  return  and  refusal  to  accept  such  offer 
by  the  defendants.     {Pierson  v.  Crooks,  115  N".  Y.  539.) 

Pdbert  C.  Taylor  for  respondents.  The  contract  was  execu- 
tory. {Shields  V.  Pettie,  4  N.  Y.  124 ;  6^.  I.  Co.  v.  Pope, 
108  N.  Y.  232 ;  Wilson  v.  K  D.  S.  Co.,  50  App.  Div.  114 ; 
P.  I.  Works  V.  Z.  I.  R.  R.  Co.,  62  N.  Y.  272 ;  Krvld^^  v. 
Fllison,  47  N.  Y.  36.)  The  goods  answered  the  description 
in  thf  contract.  The  plaintiff  retained  them  with  full  knowl- 
edge of  their  quality,  and  there  was  no  rejection  or  offer  to 
return  them.  {Mason  v.  Smith,  130  N".  Y.  474 ;  Cafre  v. 
Lochwood,  22  App.  Div.  11 ;  Reed  v.  Randall,  29  N.  Y.  363  ; 
WdOace  v.  Blake,  22  N.  Y.  S.  R.  259 ;  Carr  v.  SuUivan,  68 
Hun,  246 ;  Rmt  v.  EckUr,  41  N.  Y.  488 ;  McCormick  v. 
Sarson,  45  N.  Y.  265.)  The  plaintiffs,  having  retained  the 
peas  after  acquiring  full  knowledge  of  their  quality,  are  con- 
clusively presumed  to  have  acquiesced  in  that  quality.  {Reed 
V.  Randall,  29  N.  Y.  358 ;  Eargous  v.  Stmie,  5  K.  Y.  73  ; 
Dutchess  Cmmty  v.  Harding,  49  N.  Y.  323 ;  Q.  Mfg.  Co.  v. 
Allen,  53  K  Y.  515 ;  C.  I.  Co.  v.  Pope,  108  N.  Y.  232 ;  F. 
C.  Co.  V.  Metzger,  118  N.  Y.  264.) 

Babtlett,  J.  The  plaintiffs  were  copartners  doing  a  gen- 
eral commission  and  importing  business  in  foreign  and  domes- 
tic canned  goods,  etc.,  in  the  city  of  New  York,  and  the 
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defendants  as  partners  were  carrying  on  a  general  packing 
and  export  business  in  finiits,  nuts,  vegetables,  etc.,  in  the  city 
of  Bordeaux,  France,  in  the  name  of  Talbot  Freres. 

This  action  was  brought  to  recover  damages  for  the  alleged 
breach  of  an  express  warranty  on  two  hundred  and  seventy- 
one  cases  of  "  Talbot  Extra  Fine  Peas,  Sieve  23-24,"  pur- 
chased by  Walter  Lea,  one  of  the  plaintiffs,  from  the  defend- 
ants. Walter  Lea  had,  prior  to  entering  plaintiffs'  firm, 
purchased  from  the  defendants  certain  canned  peas  in  cases 
which  they  had  failed  to  deliver  as  per  contract ;  he  brought 
an  action  against  them  for  damages,  whicli  was  settled  and 
resulted  in  a  stipulation  wherein  the  defendants  agreed  to 
deliver  to  Lea,  on  the  dock  in  the  city  of  New  York,  among 
other  goods,  three  hundred  and  thirty-five  cases  of  Talbot 
peas  of  a  certain  description  to  be  contained  in  decorated  tins 
of  the  .crop  of  the  year  1893.  This  stipulation  was  after- 
wards assigned  by  Lea  to  the  plaintiffs'  firm,  and  the  goods 
therein  called  for  were  delivered  about  the  first  day  of 
December,  1893,  on  the  dock  in  the  city  of  New  York. 

The  contest  in  this  case  is  over  two  hundred  and  seventy-one 
of  the  three  himdred  and  thirty-five  cases  therein  referred  to. 

This  action  was  originally  brought  upon  an  express  war- 
ranty relating  to  this  shipment  of  goods  of  Talbot  Extra  Fine 
Peas,  Sieve  23-24,  183  cases  at  $19  a  case  and  152  cases  at 
$22  a  case,  which  it  is  alleged  were  sold  "  to  arrive." 

On  the  fifth  day  of  the  trial,  it  having  become  apparent 
that  no  express  warranty  could  be  established,  the  complaint 
was  amended  by  inserting  an  allegation  that  the  defendants 
represented  the  peas  to  be  merchantable. 

The  trial  proceeded  for  three  days  more,  and  at  the  close  of 
the  evidence  the  defendants  moved  to  dismiss  the  complaint 
on  various  grounds. 

The  learned  trial  judge  suspended  his  ruling  on  this  motion 
until  he  had  submitted  to  the  jury  two  questions  for  them  to 
answer  specifically : 

1.  Whether  the  271  cases  of  peas  were  merchantable  as 
"  Talbot  Extra  Fine  Peas,  Sieve  23-24,  in  decorated  tins  and 
of  the  crop  of  1893  ? " 
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To  this  question  the  jury  answered,  "  No." 

2.  What  damage  did  the  plaintiffs  sustain  through  the 
unmerchantability  of  the  said  peas  ? 

The  jury  fixed  the  damages  at  $1,178.85.  Thereupon  the 
trial  judge  granted  the  motion  to  dismiss  the  complaint, 
stating  ill  substance  that  there  was  no  warranty  which  sur- 
vived the  acceptance  of  the  goods,  and  that  the  defendants, 
by  retaining  the  g(X)ds  for  an  unreasonable  time,  waived  their 
action  for  damages. 

The  trial  judge  further  stated  that  he  had  required  the  jury 
to  answer  the  questions  for  the  purpose  of  getting  into  the 
record  facts  that  would  enable  the  court  on  appeal  to  render 
judgment  for  the  plaintiflFs  in  the  event  it  did  not  approve  the 
dismissal  of  the  complaint. 

The  Appellate  Division  affirmed  the  judgment  of  the  Trial 
Term  without  dissent. 

It  is  very  clear,  as  held  by  the  courts  below,  that  this  was 
an  executory  contract  without  express  warranty. 

The  issue  presented  for  trial  was  a  simple  one,  and  rested 
very  largely  on  undisputed  evidence.  There  is  no  proof  that 
any  express  warranty  or  representations  were  made  at  the  time 
of  the  sale. 

The  goods  were  generally  described  as  "  Talbot  Extra  Fine 
Peas,  Sieve  23-24." 

The  legal  effect  of  this  description  lies  at  the  foundation  of 
the  case. 

It  was  proved  that  in  the  packing  factories  of  France  the 
peas  are  passed  through  a  revolving  sieve  containing  meshes 
of  different  dimensions,  and  the  result  is  that  the  product  is 
divided  into  lots  of  various  sizes. 

The  smallest  size  is  involved  in  this  action  and  is  the  most 
valuable.  It  is  undisputed  that  the  defendants'  firm  enjoyed 
a  high  reputation  in  the  trade,  with  factories  at  Bordeaux, 
France.  It  is  further  established,  as  might  have  been 
claimed  by  plaintiffs  on  dismissal  of  complaint,  that  the 
description  "  Talbot  Extra  Fine  Peas,  Sieve  23-24,"  refers  to 
the  highest  grade  of  goods  packed  by  the  defendants^  being 
selected,  small  tender  peas. 
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These  goods,  sold  "  to  arrive,"  were  grown  in  1893,  and  it 
may  fairly  be  inferred  from  the  evidence  that  this  crop  suf- 
fered seriously  from  a  severe  drouth  which  prevailed  that 
season  in  and  about  Bordeaux. 

The  peas  were  placed  in  tins  hermetically  sealed,  and  one 
hundred  of  these  were  packed  in  each  wooden  case. 

It  was  proved  to  have  been  the  custom  of  the  trade  to 
examine  goods  packed  in  this  manner  by  opening  one  or  more 
tins  in  each  case,  and  if  this  inspection  was  unsatisfactory,  the 
peas  were  rejected. 

The  examination  of  each  tin  in  an  entire  shipment  was 
impossible,  as  the  opening  thereof  was  destructive  of  its 
contents. 

The  defendants  delivered  these  goods  about  December  Ist, 
1893,  and  the  plaintiffs  learned  of  the  defect  in  quality  some 
ten  days  later,  but  continued  to  handle  and  sell  them  for  such 
prices  as  they  could  obtain  until  some  time  in  the  following 
May,  when  they  offered  to  return  the  pejw  on  hand  and  buy 
two  cases  for  every  one  so  paid  for  by  defendants. 

The  Appellate  Division  regarded  this  offer  as  not  made  in 
time  and  as  conditional. 

This  action  was  begun  June  Ist,  1894. 

We  come  then  to  consider  the  controlling  question  in  this 
case  as  to  the  legal  effect  of  the  general  description  contained 
in  the  stipulation  entered  into  by  the  plaintiff  Lea  and  the 
defendants  in  settling  the  original  action,  to  which  reference 
has  been  made. 

The  defendants  agreed  to  deliver  on  the  dock  in  the  city  of 
New  York  a  certain  number  of  cases  of  "  Talbot  Extra  Fine 
Peas,  Sieve  23-24." 

This  description  was  well  understood  between  the  parties, 
who  were  experts  in  the  business,  and  the  quality  of  the  goods 
called  for  was  not  an  express  or  implied  warranty,  but  a  part 
of  the  contract  of  sale.  The  defendants  were  bound  to  deliver 
the  quality  of  goods  called  for  by  the  contract,  which  was  the 
highest  grade  they  packed,  and,  if  an  inferior  article  was 
shipped,  the  plaintiffs  had  a  reasonable  time  for  inspection, 
rescission  and  offer  to  return. 
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This  action  does  not  fall  within  that  class  of  cases  where  a 
dealer  sells  an  article,  describing  it  by  a  name  of  commerce, 
the  identity  of  which  is  not  known  to  the  purchaser  and  which 
he  cannot  ascertain  by  inspection,  and  where  a  warranty  is, 
therefore,  implied  that  the  article  sold  is  that  described.  This 
class  of  cases  is  well  ilhistrated  by  two  leading  authorities : 

Van  Wyck  v.  AUen  (69  N.  Y.  61)  involved  the  sale  of  cab- 
bage seed  known  as  "Van  Wycklin's  flat  Dutch,  raised  at 
New  Lots,  Long  Island." 

Judge  FoLOER  said  (page  64) :  "  It  is  substantially  conceded 
that  the  article  sold,  though  seed,  and  in  likeness  of  that  kind 
of  cabbage  seed,  were  in  fact  totally  unproductive  of  cabbage.' 
This  was  a  situation  where  inspection  by  the  purchaser 
afforded  him  no  protection,  as  the  defect  in  the  seed  was  latent 
and  beyond  discovery. 

WhUe  V.  Miller  (71  N.  Y.  118)  involved  the  sale  of 
"  Bristol  cabbage  seed."  It  was  found  that  cabbages  raised 
from  this  seed  were,  in  the  main,  not  of  the  Bristol  variety 
and  were  of  no  value,  except  as  food  for  cattle. 

In  this  case,  as  in  the  one  last  cited,  the  purchaser  could  not 
depend  upon  inspection,  and  the  law  properly  Iiolds  the  seller 
in  such  a  situation  to  the  implied  warranty  that  the  thing 
delivered  is  that  described  in  the  contract  of  sale. 

The  case  at  bar  is  not  affected  by  the  judicial  discussion 
which  has  modified  to  some  extent  Seixas  v.  Woods  (2  Caines, 
48)  and  Sioeet  v.  Colgate  (20  Johns.  196),  and  within  cer- 
tain limitations  established  the  rule  that  the  sale  of  a  chattel 
particularly  described  imports  a  contract  or  warranty  that  the 
article  sold  is  of  that  description.  The  case  of  Haickhis  v. 
Peniberton  (51  N.  Y.  198)  is  cited  as  a  leading  one  on  this 
point.  At  page  205  Judge  Earl  says:  "Here  there  was  a 
positive  representation  that  the  article  sold  was  blue  vitriol ; 
the  plaintiff  meant  the  purchasers  to  understand  that  it  was 
blue  vitriol  and  he  sold  it  as  such.  The  defendant  relied  upon 
the  representation,  believing  it  to  be  blue  vitriol,  and  bought 
it  as  such.  If  upon  these  facts  the  court  was  not  authorized 
to  hold  as  matter  of  law  that  there  was  a  warrantv,  it  was  at 
least  bound  to  submit  the  question  of  warranty  to  the  jury." 
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This  case  went  off  on  the  point  that  the  representations 
amounted  to  a  warranty,  or  conld  be  so  f onnd  by  the  jury ; 
this  is  all  that  was  decided.  The  case  of  Dounce  v.  Dow 
(64  N.  Y.  411)  is  also  cited.  The  defendant  ordered  of  plain- 
tiff iron  known  as  ^^  XX  pipe  iron  "  to  be  used  in  manufacture 
of  farming  implements  which  required  soft,  tough  iron.  It 
proved  to  be  brittle  and  unfit.  The  court  held  that  the  plain- 
tiff warranted  the  character  of  the  iron  as  "  XX  pipe  iron," 
but  not  any  certain  quality  of  that  brand.  If  defendant 
desired  this  he  should  have  exacted  an  express  warranty. 

It  was  further  held  that  if  a  warranty  that  the  iron  was 
merchantable  could  be  implied,  the  defendant,  by  using  a  large 
portion  of  it  after  an  opportunity  to  examine  and  ascertain  the 
quality,  mnsft^  be  deemed  to  have  accepted  it  and  waived  the 
warranty.  The  facts  in  this  case  clearly  distinguish  it  from 
the  case  at  bar. 

In  the  case  cited  the  words  "  pipe  iron  "  referred  to  the 
furnace  where  manufactured,  and  "  XX  "  to  the  brand,  indi- 
cating the  quality.  All  that  the  implied  warranty  covered 
was  iron  of  this  make  and  brand,  but  not  as  to  any  certain 
quality  of  the  brand. 

In  the  case  before  us  we  have  experts  in  the  same  business, 
meeting  on  an  equal  footing,  the  one  agreeing  to  sell  and  the 
other  to  purchase  a  certain  brand  of  goods,  not  then  in  exist- 
ence, as  the  pea  crop  was  at  that  time,  March,  1893,  in  the 
ground.  The  seller  and  the  buyer  had  been  familiar  with  this 
brand  of  goods  for  years. 

The  quantity  and  brand  of  goods,  judged  by  external 
appearances,  were  delivered  according  to  the  contract,  which 
required  them  to  be  of  a  precise  and  definite  quality. 

Inspection  alone  could  determine  whether  the  defendants 
had  performed  their  contract.  The  plaintiffs  within  ten  days 
after  receiving  the  goods  were  advised  that  there  was  trouble 
as  to  their  quality. 

It  then  became  their  duty  to  act  with  reasonable  prompt- 
ness, inspect  the  entire  consignment  in  the  manner  allowed  by 
tiie  custom  of  the  trade,  and  if  it  proved  unsatisfactory  to 
rescind  the  contract  and  offer  to  return  the  goods. 
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In  Carleton  v.  Lowha/rd^  Ayres  <fe  Co.  (149  N.  Y.  137), 
when  this  point  of  quality  of  goods  being  a  part  of  the  con- 
tract was  under  discussion,  attention  was  called  by  Judge 
O'Brien  to  the  fact  that  the  sale  of  a  particular  thing  by 
terms  of  description  has  been  treated  as  a  warranty  in  man^^ 
modern  cases,  but  that  there  are  numerous  authorities  in  which 
such  words  of  description  (p.  147)  "  are  not  considered  as  a 
warranty  at  all ;  but  conditions  precedent  to  any  obligation 
on  the  part  of  the  vendee,  since  the  existence  of  the  qualities 
indicated  by  the  descriptive  words,  being  part  of  the  descrip- 
tion of  the  thing  sold,  become  essential  to  its  identity,  and  the 
vendee  cannot  be  obliged  to  receive  and  pay  for  a  thing  dif- 
ferent from  that  for  which  he  contracted.  (Smith's  Leading 
Cases  [6th  Eng.  ed.],  27;  2  Schouler's  Personal  Property 
pp.  352,  353.)  The  tendency  of  the  recent  decisions  in 
this  court  is  to  treat  such  words  as  part  of  the  contract  of 
sale  descriptive  of  the  article  sold  and  to  be  delivered  in  the 
future,  and  not  as  constituting  that  collateral  obligation  which 
sometimes  accompanies  a  contract  of  sale  and  known  as  a 
warranty.  {Reed  v.  Ra/ndaU^  29  N.  Y.  358 ;  Coplay  Iron 
Co.  V.  Pope,lQ%  K  Y.  232,  236.)" 

The  point  under  discussion  was  considered  long  since  in 
England.  Mr.  Benjamin  in  his  work  on  Sales  (7th  edition), 
at  section  600,  says :  "  When  the  vendor  sells  an  article  by  a 
particular  description,  it  is  a  condition  precedent  to  liis  right 
of  action  that  the  thing  which  he  offers  to  deliver,  or  has 
delivered,  should  answer  the  description.  Lord  Abingeb 
protested  against  the  confusion  which  arises  from  the  preva- 
lent habit  of  treating  such  cases  as  a  warranty,  saying  :  *  A 
good  deal  of  confusion  has  arisen  in  many  of  the  cases  upon 
this  subject  from  the  unfortunate  use  made  of  the  word 
'warranty.'  Two  things  have  been  confounded  together. 
A  warranty  is  an  express  or  implied  statement  of  something 
which  a  party  undertakes  shall  be  a  part  of  a  contract,  and 
though  part  of  the  contract  collateral  to  the  express  object  of 
it;  but  in  many  of  the  cases  the  circumstance  of  a  party 
selling  a  particular  thing  by  its  proper  description  has  been 
called  a  warranty,  and  the  breach  of  such  a  contract  a  breach 
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of  warranty  ;  but  it  would  be  better  to  distinguish  such 
cases  as  a  non-compliance  with  a  contract  which  a  party 
has  engaged  to  fulfill,  etc'  {Chanter  v.  HojpkinH^  4  M.  &  W. 
399.)  "  Mr.  Benjamin,  after  quoting  as  above,  says :  "  There 
can  be  no  doubt  of  the  correctness  of  the  distinction  here 
pointed  out.  If  the  sale  is  of  a  described  article,  the  tender 
of  an  article  answering  the  description  is  a  condition  precedent 
to  the  purchaser's  liability  ;  and  if  this  condition  be  not  per- 
formed the  purchaser  is  entitled  to  reject  the  article,  or,  if  he 
has  i>aid  for  it,  to  recover  the  price  as  money  had  and  received 
for  his  use." 

Treating  the  general  description  in  the  case  before  us  as 
a  part  of  the  contract  of  sale,  the  plaintiffs  were  abundantly 
protected,  and  if  they  failed  to  inspect,  rescind  and  return  the 
goods  it  is  because  they  neglected  to  avail  themselves  of  the 
remedies  which  the  law  afforded  them. 

In  cases  of  executory  contracts  for  the  sale  and  delivery  of 
personal  property,  the  remedy  of  the  vendee  to  recover 
damages  on  the  ground  that  the  article  furnished  fails  to  cor- 
respond with  the  contract,  does  not  survive  the  acceptance  of 
the  property  by  the  vendee  after  opportunity  to  ascertain  the 
defect.  {Reed  v.  Randall^  29  N.  Y.  358;  McCormich  v. 
Sarson^  45  N.  Y.  265  ;  Beck  v.  Sheldoti^  48  N.  Y.  at  page 
373 ;  Dutchess  Co.  v.  Harding^  49  N.  Y.  321 ;  Gaylord 
Mfg,  Co,  V.  AUsn^  53  N.  Y.  515 ;  Coplay  Iron  Co,  v.  Pope^ 
108  N.  Y.  232 ;  Mason  v.  Smith,  130  N.  Y.  474.)  -^' ' 

The  learned  counsel  for  the  appellants  argues  that,  assum- 
ing there  was  no  express  warranty,  his  clients  are  protected  by 
the  implied  warranty  which  arises  in  the  case  of  the  manu- 
facturer of  goods. 

It  is  claimed  the  person  who  cans  fruit  and  vegetables  for 
the  market,  buying  the  same  from  various  growers,  stands  in 
the  position  of  a  manufacturer  of  goods  when  he  sells  those 
products  to  the  jobber. 

Assuming,  without    deciding  this  point  in   favor  of  the"^ 
appellants,  it  is  enough  to  say  that  this  court  has  held  that 
the  manufacturer's  implied  warranty  of  merchantability  only 
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survives  the  acceptance  of  the  goods  if  the  latent  defects  were 
not  discoverable  upon  inspection.  {Jiierman  v.  City  Mills 
Co.,  151  K  Y.  482.) 

In  the  case  at  bar,  as  already  pointed  out,  there  was  a  mode 
of  inspection  well  known  to  the  trade,  under  which  any 
imperfection  of  the  peas,  or  the  liquid  in  which  they  were 
preserved,  was  readily  discoverable. 

An  inspection  of  two  or  three  samples  in  each  case  of  a 
hundred  tins  warranted  the  rejection  of  the  entire  case. 

These  goods  were  delirered  by  the  defendants  December 
1,  1893,  and  the  plaintiflEs  were  advised  of  the  defect  in  their 
quality  ten  days  later. 

The  offer  by  the  plaintiffs  to  return  such  goods  as  they  had 
on  hand  in  the  following  May,  on  the  eve  of  bringing  this 
action,  was  not  in  time,  even  assuming  without  deciding  that 
the  offer  was  unconditional.  The  cases  cited,  and  numerous 
others,  to  which  reference  might  be  made,  hold  that  the  right 
to  rescind  a  contract,  where  goods  are  not  as  agreed,  must  be 
exercised  promptly  and  in  good  faith. 

The  views  we  have  expressed  render  it  unnecessary  to 
examine  the  appellants'  exceptions. 

The  judgment  of  the  Appellate  Division  should  be  affirmed, 
with  costs. 

Pabker,  Ch.  J.,  Gray,  Martin,  Vann,  Cullbn  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 


Mary  Quioley,  as  Administratrix  of  Michael  Joseph 
QuiGLEY,  Deceased,  Appellant,  v.  William  M.  Leverinq 
et  al.,  Respondents. 

« 

1.  Master  and  Servant  —  When  Negligence  of  Foreman  that 
OF  A  Fellow-servant.  A  foreman  in  a  shop,  whose  duty  it  is  to  see  that 
a  trolley  employed  for  the  transportation  of  iron  plates  to  and  from  a 
punch,  and  running  on  a  traveler  built  in  sections  to  permit  its  being 
shifted  to  other  parts  of  the  shop,  is  cleaned  and  oiled,  is  not,  as  to  such 
duty,  a  vice-principal,  but  the  fellow-servant,  of  a  shop  laborer  killed  by 
the  trolley  running  oflf  the  traveler  when  a  drop  bar,  used  to  prevent  the 
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working  and  running  off  of  the  trolley  'whenever  the  continuity  of  the 
track  was  broken  by  the  shifting  of  any  section  of  the  traveler,  failed  to 
operate  solely  because  of  the  foreman's  failure  properly  to  clean  and  oil 
it,  since  cleaning  and  oiling  are  not  the  work  of  a  master  but  of  a  servant. 

2.  Master's  Duty  as  to  Inspection  op  Machinery.  The  duty  of  a 
master  to  inspect  such  a  device  does  not  extend  to  the  cleaning  and  oiling 
thereof,  which  are  mere  details  of  the  work,  but  is  confined  to  the  condi- 
tion of  the  machinery  with  reference  to  defects  or  want  of  repairs. 

3.  Nkolioence  of  Fellow- servant.  A  master  is  not  liable  for  the 
death  of  a  servant  caused  by  a  trolley  running  off  its  traveler  because 
a  drop  bar,  constructed  to  prevent  its  operation  and  running  off  when- 
ever the  continuity  of  the  track  was  broken  by  the  shifting  of  any  section 
of  the  traveler,  failed  to  work,  where  the  mechanism  was  neither  defec- 
tive nor  unsafe,  but  the  accident  resulted  from  the  negligence  of  a  fellow- 
servant  who  set  the  mechanism  in  motion  without  first  looking  up  to  see 
if  everything  was  all  right,  as  warned  and  required  to  do  by  the  rules 
and  instructions  of  the  master,  and  without  noticing  the  shifted  section 
which  was  in  plain  sight  near  by. 

4.  ACaster's  Duty  as  to  Appliance.  A  master  who  supplies  an  appli- 
ance which,  when  properly  cared  for,  is  safe  for  the  purpose  of  prevent- 
ing a  trolley  from  running  off  a  traveler  when  any  section  of  the  traveler 
is  shifted  and  no  notice  of  intent  to  do  so  is  given,  even  if  it  be  assumed 
that  there  was  a  standard  article  in  general  use  for  the  purpose,  is  not 
negligent  in  failing  to  procure  it. 

Quigley  v.  Levering,  50  App.  Div.  854,  affirmed. 

JLrgiied  March  21,  1901;  decided  April  30,  1901.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  May  7,  1900,  affirming  a  judgment  in  favor  of 
defendants  entered  upon  a  verdict  directed  by  the  court  and 
an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Philo  P,  Saffordy  Chxirles  Donahue  and  Thomas  G.  Frost 
for  appellant.  The  evidence  was  suflScient  to  go  to  the  jury 
upon  the  question  whether  the  "automatic"  was  a  reasonably 
safe  device.  {Newall  v.  BartUtt^  114  N.  Y.  399;  TornaselU 
v.  G.  C.  Corp.y  9  App.  Div.  127;  Leonard  v.  Collins^  70 
N.  Y.  90 ;  Painter  v.  Conant,  58  Hun,  333 ;  Kc&  B.  T.  Co. 
V.  P.  cjfe  T.  R,  Co.,  54  Penn.  St.  345 ;  Gardner  v.  M.  C  P. 
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Oo,y  150  U.  S.  349,  361 ;  LarHn  v.  Washington  Mills  Co., 
45  App.  Div.  6.)  There  was  evidence  saiHcient  to  go  to  the 
jury  upon  the  question  whether  defendants  were  negligent  as 
to  inspection  of  the  "  automatic."  {Prescott  v.  Ottman  i. 
Co,,  20  App.  Div.  39T;  Woods  v.  Z.  /.  IL  li.  Co,,  11  App. 
Div.  16 ;  Dornei/  v.  O'JVeill,  49  App.  Div.  8 ;  T.  C  Co.  v. 
Ai*ringto7i,  48  S.  W.  Rep.  59 ;  Mc Govern  v.  Q.  V,  R,  R,  Co., 
123  N.  Y.  280;  Crowell  v.  Thomas,  18  App.  Div.  520; 
Clarke  v.  Holmes,  7  II.  &  N.  943 ;  Byrne  v.  Eastman^s  Co., 
163  N.  Y.  461 ;  Fox  v.  Le  Comte,  2  App.  Div.  61.)  It  waa 
for  the  jury  to  say  whether  defendants  negligently  failed  to 
give  decedent  a  safe  place  in  which  to  work.  {Plank  v.  2V. 
T.  C  cfe  //.  R.  R.  R.  Co.,  60  N.  Y.  607 ;  JTram  v.  Z.  /.  Ry. 
Co.,  123  N.  Y.  1 ;  Cavanagh  v.  aNeill,  27  App.  Div.  48 ; 
161  K  Y.  657;  BagUy  v.  C  G.  Co.,  13  Misc.  Rep.  6;  /SeW 
7nons  V.  Peters,  20  App.  Div.  251 ;  Cunningham  v.  S.  A.  P. 
Co.,  49  App.  Div.  380.) 

Eugene  Lamh  Richards,  Jr,,  and  Arnold  W.  Shennan  for 
respondents.  The  defendants  were  free  from  any  negligence 
which  was  the  proximate  cause  of  the  accident,  and  the 
negligence  of  the  plaintiff  or  his  fellow-servants  was  the  sole 
proximate  cause  thereof.  {Laidlaw  v.  Sage,  158  N.  Y.  73  : 
La  Croy  v.  N.  Y.,  L.  E.  dh  W.  R.  R.  Co.,  132  N.  Y.  570  : 
Williams  v.  D.,  L.  i&  W.  R.  R.  Co.,  116  N.  Y.  628;  Graves 
V.  Brewer,  4  App.  Div.  327 ;  Glassheim  v.  N.  Y.  E.  Print- 
ing Co.,  13  Misc.  Rep.  174;  Crown  v.  Orr,  140  N.  Y.  450; 
De  Young  y.  Irving,  5  App.  Div.  499  ;  Knisley  v.  Pratt,  148 
N.  Y.  372 ;  Monzi  v.  Friedline,  33  App.  Div.  217 ;  Hickey  v. 
Taaffe,  105  N.  Y.  26.) 

Vann,  J.  This  action  was  brought  to  recover  damages 
resulting  from  the  death  of  the  plaintiff's  intestate,  which  waa 
caused,  as  it  is  alleged,  by  the  negligence  of  the  defendants. 

In  1896  the  defendants,  as  copartners,  carried  on  a  manu- 
facturing business  in  the  city  of  New  York,  and  the  plaintiffs 
intestate  was  employed  by  them  as  an  ordinary  laborer  about 
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the  works.  The  roora  in  which  he  worked  was  about  60  feet 
long,  north  and  south,  by  50  feet  wide,  east  and  west.  In 
the  center  was  a  macliine  known  as  a  punch,  which  was  used 
for  the  purpose  of  making  lioles  in  heavy  iron  plates.  Over 
this  punch,  about  16  feet  from  the  floor,  was  a  traveler  con- 
sisting of  three  sections,  each  about  20  feet  long,  which,  when 
joined  together,  made  a  continuous  track  with  sides  project- 
ing from  the  base  upon  which  a  trolley  ran.  The  trolley  had 
chains  hanging  down,  which  were  used  to  attach  the  plates 
for  the  purpose  of  transportation  to  the  punch.  Each  section 
of  the  traveler  could  be  disconnected  from  the  others  and 
moved  east  or  west  8  or  10  feet,  where  it  could  be  united  to 
another  traveler  and  form  a  part  thereof.  When  the  three 
sections  were  together  the  trolley  could  not  run  off,  but  when 
one  of  the  sections  was  gone  the  trolley,  if  put  in  motion, 
would  run  off  as  soon  as  it  reached  the  space  which  had  been 
occupied  by  the  absent  section.  As  a  safeguard  against  this 
danger  the  defendant  Levering,  a  mechanical  engineer  of  long 
experience,  had  invented  an  automatic  drop  bar,  one  of  which 
was  attached  to  either  end  of  each  section.  It  consisted  of  a 
series  of  levers  so  arranged  that  when  the  sections  were  all 
together  the  drop  bar  would  be  up  in  the  air  and  the  trolley 
could  be  moved  without  difficulty  ;  but  when  one  of  the  sec- 
tions was  gone  the  drop  bar  was  forced  down  by  a  counter- 
weight and  the  trolley  could  not  be  moved.  This  device  was 
new,  having  been  used  in  the  shop  in  question  for  about  six 
months,  and  for  about  eight  months  in  another  shop  belong- 
ing to  the  defendants  in  Philadelphia,  but  not  elsewhere. 
Although  in  constant  use  it  had  never  failed  to  work  prior  to 
the  time  when  Qnigley,  the  decedent,  lost  his  life,  except  on 
one  occasion,  which  was  not  reported  to  the  defendants  or 
their  superintendent.  Wliat  then  caused  it  to  fail  did  not 
appear,  but  no  defect  in  design,  materials  or  construction  was 
shown.  Quigley  was  at  work  in  the  shop  when  the  automatic 
device  was  first  used,  and  he  continued  working  there,  with 
an  intervdal  when  he  was  absent,  until  the  accident  happened. 
On  the  16th  of  December,  1896,  Quigley  and  one  Jones 
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were  working  about  the  punch  as  assistants  to  Mr.  Berterman, 
who  operated  the  punch  and  sometimes  helped  work  the 
trolley.  The  trolley  had  not  been  used  for  two  hours,  as  they 
had  been  moving  plates  by  means  of  a  vehicle,  called  a  buggy, 
which  ran  upon  wheels  resting  upon  the  floor  of  the  shop. 
After  a  while,  in  order  to  move  a  heavy  plate,  Berterraan 
called  for  the  trolley,  which  at  the  time  was  hanging  over  the 
punch.  Not  long  before  the  north  section  had  been  moved 
over  to  the  west  and  the  drop  bar  on  the  middle  section  was 
up,  which  showed  that  it  was  not  working.  The  north  end 
of  the  middle  section  of  the  traveler  was  almost  over  their 
heads,  and  the  drop  bar,  being  up,  was  a  conspicuous  object  in 
plain  sight,  so  that  if  they  had  looked  up  they  could  have  seen 
that  the  trolley  would  fall  if  set  in  motion  toward  them.  They 
were  in  a  hurry  and  did  not  look  up,  but  Jones,  when  the 
trolley  was  called  for,  seized  one  of  the  depending  chains  and 
gave  a  quicker  and  heavier  pull  than  usual  toward  the  place 
where  he  and  Quigley  were  standing,  which  was  right  under 
the  space  occupied  by  the  north  section  when  in  line.  As  the 
drop  bar  was  up  and  did  not  work,  the  trolley,  weighing  over 
50  pounds,  ran  oflF,  fell  down  upon  Quigley,  who  was  getting  a 
plate  ready  to  attach,  and  inflicted  injuries  which  soon  caused 
his  death.  At  this  time,  10  or  12  feet  away,  the  north  section 
was  in  plain  sight  with  the  chains,  supporting  a  load  of  iron, 
hanging  down  to  within  2  feet  of  the  floor,  all  of  which  they 
could  see  without  looking  up.  The  drop  bar  did  not  work, 
because  the  oil  on  the  sliding  plates  had  become  gummy,  as 
the  weather  was  cold,  and  some  dust  had  settled  upon  a  surface 
an  inch  and  a  quarter  long.  No  dust  could  reach  this  spot 
when  the  sections  were  together,  as  they  had  been  for  three 
weeks  prior  to  the  day  of  the  accident,  during  which  period 
they  had  not  been  oiled.  Immediately  after  the  accident  the 
apparatus  was  examined  and  found  in  good  order,  and  a  lad- 
der, put  up  to  make  the  examination,  as  it  struck  the  traveler, 
caused  the  drop  bar  to  fall.  Sometimes  the  drop  bar  fell 
when  the  sections  were  in  line,  but  this  did  no  harm  except 
to  require  replacement  before  the  trolley  could  be  moved. 
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It  was  the  duty  of  Williams,  the  foreman,  to  take  general 
charge  of  the  shop  and  men,  and  to  see  that  the  machinery 
was  kept  in  good  order  and  the  work  properly  done.  He 
sometimes  cleaned  and  oiled  the  automatic  device,  but  it  was 
generally  done  by  the  workmen,  suitable  materials  being  fur- 
nished for  the  purpose.  The  duty  of  Bruggeman,  the  super- 
intendent, was  to  see  that  the  foreman  carried  oat  the  orders 
sent  from  the  office.  Scherveman  was  the  outside  superin- 
tendent, whose  duties  were  not  fully  described.  All  the  men, 
including  Quigley,  had  been  instructed  to  look  up  to  the 
drop  bar,  to  "  watch  for  that  thing  up  there,"  and  see  that 
everything  was  all  right  before  using  the  trolley.  Every 
week  each  man  was  paid  by  money  placed  in  an  envelope  on 
which  was  printed  the  following :  "  Notice.  All  employes 
are  cautioned  to  exercise  all  possible  care  to  prevent  accidents 
and  are  forbidden  to  use  any  tools,  rope,  timbers  or  other 
appliances  without  carefully  inspecting  same  to  see  that  they 
are  in  good  order."  This  notice  was  signed  by  the  defendants, 
under  their  firm  name.  The  defendants  had  never  heard  that 
the  drop  bar  had  once  failed  to  work  and  it  had  been  frequently 
examined  by  one  of  them,  who  always  found  it  in  good  order. 

The  relation  of  master  and  servant  existed  between  the 
decedent  and  the  defendants.  It  is  the  dutv  of  a  master  to 
exercise  reasonable  care  to  furnish  safe  machinery  for  his  serv- 
ants to  use  and  to  keep  the  same  in  reasonably  safe  repair. 
He  is  not  bound,  as  a  carrier  of  passengers  may  be,  to  pro- 
vide the  best  possible  machinery  or  the  safest  appliances 
known,  but  only  such  as  are  reasonably  safe  when  used  with 
reasonable  care.  He  is  not  called  upon  to  procure  other 
devices  to  secure  greater  safety,  provided  those  furnished  by 
him  are  reasonably  safe.  The  test  of  responsibility  is  not 
whether  he  omitted  to  do  something  that  he  could  have  done, 
but  whether  he  was  reasonably  careful  and  prudent.  {Kern 
V.  Be  Castro,  125  N.  Y.  50 ;  ITickey  v.  Taaffe,  105  N  Y.  26 ; 
Marsh  V.  Chickeriiig,  101  N.  Y.  396.)  The  servant  assumes 
tlie  ordinary  risks  of  the  service  in  which  he  is  engaged,  or 
such  as  he  may  discover  by  the  use  of  reasonable  care^  as  well 
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as  the  risk  of  injury  from  the  negligence  of  competent  fellow- 
servants.  {Peny  v.  Rogers^  157  N.  Y.  251 ;  Ilussey  v. 
Coger^  112  N.  Y.  614 ;  Sweeney  v.  Berlin  cfe  Jones  Envelope 
Co,,  101  N.  Y.  520.) 

There  is  no  evidence  that  the  automatic  device  in  question 
was  defective  or  unsafe  in  itself.  Tlie  only  danger  was  from 
neglecting  to  oil  and  clean  it  and  tlie  machinery  with  which  it 
was  connected.  Cleaning  and  oiling  are  not  the  work  of  a 
master,  but  of  a  servant,  and  hence  can  be  delegated  to  a 
competent  person  without  responsibility  for  his  negligence. 
( ^Yebher  v.  Piper,  109  N.  Y.  496,  499.)  Williams  was  not  a 
vice-principal  with  reference  to  this  subject,  at  least,  but  a 
fellow-servant,  and  his  negligence  and  that  of  the  men  under 
him,  in  failing  to  oil  and  clean  the  machinery  was  not  charge- 
able to  the  defendants.  {Crispin  v.  Babbitt,  81  N.  Y.  516.) 
The  duty  of  inspection  did  not,  under  the  circumstances, 
extend  to  oiling  and  cleaning,  which  were  mere  details  of  the 
work,  but  was  confined  to  the  condition  of  the  machinery 
with  reference  to  defects,  or  the  want  of  repairs.  {Cregan  v. 
Marston,  126  N,  Y.  568.)  The  work  was  not  so  complex  as 
to  require  further  rules  or  instructions  than  such  as  were 
given. 

Jones  was  also  a  fellow-servant  of  Quigley  and  his  failure  to 
obey  orders  and  look  up  to  see  whether  everything  was  all 
right  overhead  before  he  pulled  the  trolley  toward  the  place 
where  they  stood  was  not  the  negligence  of  the  defendants. 
No  part  of  the  machinery  was  concealed,  but  all,  including 
the  drop  bar  as  it  stood  up,  was  in  plain  view.  A  glance 
upward  would  have  sliown  that  the  north  section  of  the 
traveler  was  out  of  line  and  that  the  drop  bar  was  not  work- 
ing, while  a  glance  to  the  west  would  have  shown  the  missing 
section,  loaded  with  iron  plates.  Thus  there  was  warning  of 
danger  from  two  independent  directions,  but  both  were  dis- 
regarded. While  Quigley  was  busy  getting  a  plate  ready  to 
put  the  chain  around  it,  Jones  was  not  occupied.  He  had 
been  instructed  not  to  use  the  trolley  without  looking  up  to 
see  that  all  was  in  order,  yet  he  pulled  it  towards  Quigley 
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quicker  and  harder  than  usual  without  looking  to  see  whether 
he  was  thereby  pulling  a  lieavy  weight  down  on  Quigley's 
Iiead.  There  was  nothing  to  divei^t  attention  or  excuse  his 
violation  of  orders.  The  defendants  were  not  shown  guilty 
of  negligence  that  contributed  to  the  accident,  which  was  con- 
clusively proved  to  have  been  caused  wholly  by  the  negligence 
of  fellow-servants  of  the  decedent.  {Culle?i  v.  Nortoriy  126 
N.  Y.  1 ;  Loughlin  v.  Siate^  105  N.  Y.  159  ;  Devlin  v.  Smithy 
89  N.  Y.  470 ;  Hofnagle  v.  N,  Y.  a  cfe  //.  R.  li.  E.  Co.,  55 
K  Y.  608.) 

Several  exceptions  relating  to  the  admission  of  evidence 
were  taken  by  the  plaintiff;  only  one  of  which  requires  the 
expression  of  consideration.  An  expert,  called  by  the  plain- 
tiff, was  asked  to  '^  state  whether  or  not  a  device  for  the  pur- 
pose of  preventing  the  trolley  from  running  off  the  north  end 
of  the  middle  section  and  the  north  end  if  as  it  was  placed 
there,  could  have  been  placed  upon  that  section  with  a  positive 
action  so  as  to  prevent  the  running  off  of  the  trolley  unless 
some  rigid  part  broke  ? "  JN^otwithstanding  the  objection  of 
the  defendants  was  sustained  the  witness  answered  :  "  I  know 
of  another  device  in  practical  use  designed  to  prevent  the  run- 
ning off  of  trolleys  placed  upon  sections  arranged  in  line  so 
as  to  be  put  as  desired  out  of  line.  I  have  a  sketch  of  it 
here."  He  was  then  asked  if  he  knew  where  that  device  was 
in  use  and  the  objection  that  the  evidence  was  irrelevant  and 
incompetent  was  sustained  and  the  plaintiff  excepted. 

The  evidence  offered  did  not  go  far  enough  to  show  that 
there  was  a  standard  article  in  general  nse  for  the  purpose  of 
preventing  trolleys  from  running  off  the  track  when  one  sec- 
tion of  a  traveler  is  removed,  and  no  notice  of  intent  to  do 
so  was  given.  For  this  reason  the  objection  was  properly 
sustained.  If,  however,  the  offer  had  been  broader,  it  is  doubt- 
ful whether  the  evidence  would  have  been  admissible  under 
the  circumstances  of  this  case.  As  the  automatic  device  was 
a  new  invention,  if  it  had  appeared  that  the  accident  was 
caused  by  an  imperfect  design  or  was  owing  to  a  wrong 
principle  of   constractiou  involving  a  departure   from  safe 
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methods  as  commonly  applied,  evidence  to  show  the  existence 
of  a  standard  article  would  have  been  material.  According 
to  the  evidence,  however,  the  accident  was  not  owing  to  an 
inferior  design  but  to  negligence  in  oiling  and  cleaning.  The 
failure  of  the  automatic  bar  to  drop  was  completely  accounted 
for  by  this  neglect.  The  learned  counsel  for  the  plaintiff  in 
his  argument  before  us  admitted  that  the  accident  was  caused 
by  friction  resulting  from  lack  of  oiling  and  cleaning.  The 
uncontradicted  evidence  showed  that  the  device  was  safe  when 
properly  cared  for,  and  hence,  even  if  there  was  a  standard 
article,  the  defendants,  according  to  the  authorities  cited,  were 
not  obliged  to  procure  it, 

"We  find  no  error  in  the  record  that  requires  a  reversal,  and 
the  judgment  appealed  from  should,  therefore,  be  affirmed, 
with  costs. 

Pabkbr,  Ch.  J.,  Gray,  Babtlett,  Martin,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 


Grace  McDonald,  as  Administratrix  of  John  F.  McDonald, 
Deceased,  Appellant,  v.  The  Metropolitan  Street  Rail- 
way Company,  Respondent. 

Trial — Direction  op  Verdict,  when  Improper.  The  court  cannot 
in  any  case  where  the  right  of  trial  by  jury  exists  and  the  evidence  pre- 
sents an  actual  issue  of  fact,  properly  direct  a  verdict:  if  in  such  a  case  it 
is  dissatisfied  with  the  verdict  because  against  the  weight  or  preponder- 
ance of  evidence,  it  may  be  set  aside,  but  a  new  trial  must  be  granted 
before  another  jury,  and  the  direction  of  a  verdict  under  such  circum- 
stances is  reversible  error. 

McDonald  v.  Met.  St,  By.  Co.,  46  App.  Div.  143,  reversed. 

(Argued  March  22,  1901;  decided  April  80,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
uary 19,  1900,  upon  an  order  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  by  the  court  and  an 
order  denying  a  motion  for  a  new  trial. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

£d?nund  Z.  Moo7iey  and  M,  P.  O*  Connor  for  appellant. 
The  trial  justice  erred  in  directing  a  verdict  in  favor  of  the 
defendant,  merely  because,  in  his  opinion,  the  evidence  pre- 
ponderated in  defendant's  favor.  {Luhra  v.  B.  IL  R.  H.  Co,^ 
11  App.  Div.  173 ;  Colt  v.  S,  A,  R.  R.  Co.,  49  N.  Y.  671 ; 
Fealey  v.  Bull,  163  N.  Y.  397;  BagUy  v.  Bowe,  105  N.  Y. 
171;  Liiikauf  v.  Lombard,  137  N.  Y.  417;  Hemniens  v. 
Nelson,  138  N.  Y.  517 ;  Williams  v.  D.,  Z.  cfe  IF.  R.  R,  Co,, 
155  N.  Y.  158 ;  Sheridan  v.  B,,  C.  &  JY.  R,  R.  Co.,  36  N. 
Y.  39 ;  Man^an  v.  B.  R.  R.  Co,,  38  N.  Y.  455 ;  BirJeett  v. 
X.  Ice  Co,,  110  N.  Y.  504.) 

Charl£8  F.  Brown  and  Henry  A,  Robinson  for  respond- 
ent. This  court  should  not  disturb  the  direction  of  the  verdict 
under  the  facts  in  this  case.  {Bulger  v.  Rosa,  119  N.  Y. 
459  ;  People  v.  CooTc,  8  ]S^.  Y.  67  ;  Wilds  v.  II.  R.  R,  R,  Co., 
24  K  Y.  430;  Zinkaufv,  Lo7nbard,  137  N.  Y.  417;  Ilem- 
mens  v.  Nelson,  138  N.  Y.  517;  Hudson  v.  R,,  W.  c&  0.  R, 
R.  Co.,  145  N.  Y.  408 ;  Laidlaw  v.  Sage,  158  N.  Y.  73 ; 
Dwi-ght  V.  G^.  Z.  /n«.  C(?.,  103  N.  Y.  358 ;  Unger  v.  F,  S,  S. 
&  G.  S.  F.  R,  R,  Co,,  51  N.  Y.  497 ;  Willia^as  v.  D,,  L,  cfe 
W.  R.  R,  Co,,  155  N.  Y.  158.)  Where  the  court  would  be 
bound  to  set  aside  the  verdict,  it  may  take  tlie  matter  into  its 
own  hands  and  direct  a  verdict  in  favor  of  the  party  entitled 
thereto.  {People  v.  Cook,  8  N.  Y.  67 ;  Wilds  v.  H,  R,  R, 
R.  Co.,  24  N.  Y.  430 ;  Baulec  v.  N.  Y,  &  H  R,  R.  Co.,  59 
N.  Y.  356;  PwigU  v.  (}.  L.  Ins,  Co,,  103  N.  Y.  341 ;  Bui 
gerv.  Rosa,  119  N.  Y.  459;  Linkaufw,  Lombard,  137  N. 
Y.  417;  Ilemmens  v.  Nelson,  138  N.  Y.  517;  Pollock  v. 
Pollock,  71  N.  Y.  137;  Jenell  v.  Parr,  13  C.  B.  916;  Hud- 
son V.  R.,  W.  (&  O.  R.  R,  Co,,  145  K  Y.  408.) 

Maktin,  J.     This  action  was  for  personal  injuries  resulting 
in  the  death  of.  the  plaintiff's  intestate,  and  was  based  upon 
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the  alleged  negligence  of  the  defendant.  An  appeal  wfs 
allowed  to  this  court  upon  the  ground  of  an  existing  conflict 
in  the  decisions  of  different  departments  of  the  Appellate 
Division  as  to  when  a  verdict  may  be  directed  where  there  is 
an  issue  of  fact,  and  because  in  this  case  an  erroneous  princi- 
ple was  asserted  which,  if  allowed  to  pass  uncorrected,  would 
be  likely  "  to  introduce  confusion  into  the  body  of  the  law." 
{ScioUna  v.  E7*ie  Presermng  Co.^  151  N.  Y,  50.)  The  court 
having  directed  a  verdict,  the  appellant  is  entitled  to  the 
most  favorable  inferences  deducible  from  the  evidence,  and 
all  disputed  facts  are  to  be  treated  as  established  in  her  favor. 
{Ladd  V.  ^tna  Ins.  Co.,  147  N.  Y.  478,  482 ;  Higgins  v. 
EagUioii,  155  N.  Y.  466  ;  Ten  Kyck  v.  Whitbeck,  156  K  Y. 
341,  349  ;  Bujik  of  Moiioiujaliela  Valley  v.  Weston,  159  N. 
Y.  201,  208.) 

If  believed,  the  testimony  of  the  plaintiff's  witnesses  was 
sufficient  to  justify  the  jury  in  finding  the  defendant  negli- 
gent and  the  plaintiff's  intestate  free  from  contributory  negli- 
gence. The  evidence  of  the  defendant  was  in  many  respects 
in  direct  conflict,  and  if  credited  would  have  sustained  a  ver- 
dict in  its  favor.  Whether  the  defendant  was  negligent,  the 
plaintiff's  intestate  free  from  contributory  negligence,  and 
the  amount  of  damages,  were  submitted  to  the  jury.  It,  how- 
ever, having  agreed  U])on  a  general  verdict  and  failed  to 
answer  the  questions  submitted,  the  trial  judge  withdrew' 
them  and  directed  a  verdict  for  the  defendant.  Upon  the 
verdict  so  directed  a  judgment  was  entered.  Subsequently  an 
appeal  was  taken  to  the  Appellate  Division,  where  it  was 
affirmed,  and  the  plaintiff  has  now  appealed  to  this  court. 

Although  there  was  a  direct  and  somewhat  severe  conflict 
in  the  evidence,  the  questions  of  negligence  and  contributory 
negligence  were  clearly  of  fact,  and  were  for  the  jury  and  not 
for  the  court  unless  the  right  of  trial  by  jury  is  to  be  par- 
tially if  not  wholly  abolished.  It  was  assumed  below  that 
the  plaintiff's  evidence  established  a  case  which,  undisputed 
was  sufficient  to  warrant  a  verdict  in  her  favor.  But  the 
court  said  that  at  the  close  of  the  defendant's  evidence  the 
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plainti£Ps  case  had  been  eo  far  overcome  that  a  verdict  in 
her  favor  would  have  been  set  aside  as  against  the  weight 
of  evidence.  Upon  that  alleged  condition  of  the  proof,  it 
held  that  the  trial  court  might  have  properly  submitted  the 
case  to  the  jury  if  it  saw  fit,  but  that  it  was  not  required  to 
as  the  verdict  might  have  been  thus  set  aside.  The  practical 
result  of  that  decision,  if  sustained,  is  in  every  close  case  to 
vest  in  the  trial  court  authority  to  determine  questions  of 
fact,  although  the  parties  have  a  right  to  a  jury  trial,  if  it 
thinks  that  the  weight  of  evidence  is  in  favor  of  one  and 
it  directs  a  verdict  in  his  favor. 

There  have  been  statements  by  courts  which  seem  to  lend 
some  justification  to  that  theory,  but  we  think  no  such  broad 
principle  has  been  intended  and  that  no  such  rule  can  be  main- 
tained either  upon  principle  or  authority.  The  rule  that  a  ver- 
dict may  be  directed  whenever  the  proof  is  such  that  a  decision 
to  the  contrary  might  be  set  aside  as  against  the  weight  of  evi- 
dence would  be  both  uncertain  and  delusive.  There  is  no 
standard  by  which  to  determine  when  a  verdict  may  be  thus 
set  aside.  It  depends  upon  the  discretion  of  the  court.  The 
result  of  setting  aside  a  verdict  and  the  result  of  directing 
one  are  widely  different  and  should  not  be  controlled  by  the 
same  conditions  or  circumstances.  In  one  case  there  is  a 
re-trial.  In  the  other  the  judgment  is  final.  One  rests  in 
discretion ;  the  other  upon  legal  right.  One  involves  a  mere 
matter  of  remedy  or  procedure.  The  other  determines  sub- 
stantive and  substantial  rights.  Such  a  rule  would  have  no 
jnst  principle  upon  which  to  rest. 

While  in  many  cases,  even  where  the  evidence  is  sufficient 
to  sustain  it,  a  verdict  may  be  properly  set  aside  and  a  new 
trial  ordered,  yet,  that  in  every  sucli  case  the  trial  court  may, 
whenever  it  sees  fit,  direct  a  verdict  and  thus  forever  con- 
clude the  parties,  has  no  basis  in  the  law,  which  confides  to 
juries  and  not  to  courts  the  determination  of  the  facts  in  this 
class  of  cases.  * 

We  think  it  cannot  be  correctly  said  in  any  case  where  the 
right  of  trial  by  jury  exists  and  the  evidence  presents  an 
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actual  issue  of  fact,  that  the  court  may  properly  direct  a  ver- 
dict. So  long  as  a  question  of  fact  exists,  it  is  for  the  jury 
and  not  for  the  court.  If  the  evidence  is  insufficient,  or  if 
that  which  has  been  introduced  is  conclusively  answered,  so 
that,  as  a  matter  of  law,  no  question  of  credibility  or  issue  of 
fact  remains,  then  the  question  being  one  of  law,  it  is  the 
duty  of  the  court  to  determine  it.  But  whenever  a  plaintiff 
has  established  facts  or  circumstances  which  would  justify  a 
finding  in  his  favor,  the  right  to  have  the  issue  of  fact  deter- 
mined by  a  jury  continues,  and  the  case  must  ultimately  be 
submitted  to  it. 

The  credibility  of  witnesses,  the  effect  and  weight  of  con- 
flicting and  contradictory  testimony,  are  all  questions  of  fact 
and  not  questions  of  law.  If  a  court  of  review  having  power 
to  examine  the  facts  is  dissatisfied  with  a  verdict  because 
against  the  weight  or  preponderance  of  evidence,  it  may  be 
set  aside,  but  a  new  trial  must  be  granted  before  another  jury 
oo  that  the  issue  of  fact  may  be  ultimately  determined  by  the 
tribunal  to  which  those  questions  are  confided.  If  there  is  no 
evidence  to  sustain  an  opposite  verdict,  a  trial  court  is  justi- 
fied in  directing  one,  not  because  it  would  have  authority  to 
set  aside  an  opposite  one,  but  because  there  was  an  actual 
defect  of  proof,  and,  hence,  as  a  matter  of  law,  the  party  was 
not  entitled  to  recover.  (Colt  v.  Sixth  Ave.  IL  R,  Co,,  49 
K  Y.  671 ;  BayUy  v.  Bowe,  105  N.  Y.  171,  179.) 

We  have  recently  considered  the  question  involved  in  the 
case  at  bar,  have  practically  reaffirmed  the  doctrine  of  the 
foregoing  cases,  and  have  reviewed  the  cases  upon  which  the 
court  below  seems  to  have  based  its  decision.  {Fealey  v.  Bully 
163  N.  Y.  397.) 

The  learned  judge  who  delivered  the  opinion  in  that  case 
plainly  demonstrated  that  the  doctrine  enunciated  by  the  court 
below  has  no  actual  support  in  Linkauf  v.  Lomhard  (137  N. 
Y.  417)  and  Ilertimens  v.  Nelson  (138  N.  Y.  517).  He  shows 
that  in  those  cases  there  was  no  sufficient  evidence  to  sustain 
the  verdicts,  and  that  if  there  had  been  this  court  would  have 
had  no  jurisdiction  to  reverse.     His  examination  further  dia- 
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closes  that  the  reversal  in  the  Lmkomf  case  was  upon  the 
ground  that  the  proof  amounted  at  most  to  a  mere  surmise, 
and  that  in  the  Hemntens  case  the  principle  that  if  there  is 
any  evidence  upon  a  question  of  fact  it  shonld  be  submitted 
to  the  jury,  was  asserted.  The  clearness  and  ability  with 
which  the  question  was  discussed  by  him  render  it  unneces- 
sary to  further  consider  it  at  this  time. 

We  are  of  the  opinion  that  a  plain  issue  of  fact  was  pre- 
sented for  the  jury ;  that  the  court  erred  in  directing  a  ver- 
dict ;  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Bartlett,  Vann,  Cullbn  and  Werner, 
J  J.,  concur  ;  Gray,  J.,  dissents. 

Judgment  reversed,  etc. 


In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 

William  Griffin,  Deceased. 

Ieaao  M.  Haswell  et  al.,  as  Executors  of  William  Griffin, 
Deceased,  and  the  Bocnd  Lake  Association,  Appellants  ; 
Mary  Clark  et  al.,  Respondents. 

Will  —  When  Bequest  Constitutes  an  Absolute  Gift  Instead  of 
Creating  a  Trust.  A  will  giving  upon  the  death  of  testator's  wife  the 
residue  of  his  estate,  real  and  personal,  "  to  the  Round  Lake  Association, 
heretofore  known  as  the  Round  Lake  Camp  Meeting  Association  of  the 
Methodist  Episcopal  Church  of  the  Troy  Conference,"  subject  to  an  estate 
for  life  of  his  sister-in-law  in  specified  property,  "  the  amount  so  hereby 
given  to  said  association  to  be  prudently  invested  by  it,  and  the  income 
and  profits  arising  therefrom  to  be  devoted  and  applied  by  said  association 
to  the  support  and  maintenance  of  the  school  at  said  Round  Lake,  known 
as  the  Round  Lake  Summer  Institute,"  which  was  an  incorporated 
academy,  does  not  create  a  trust  in  favor  of  said  institute,  but  constitutes 
an  absolute  gift  to  the  association  for  its  own  benefit,  where  it  appears 
from  the  terras  of  the  will,  taken  as  a  whole,  and  the  situation  of  the  parties, 
that  the  testator  intended  to  give  his  property  to  the  association  to  main- 
tain its  own  school  and  not  as  trustee  for  the  benefit  of  another. 

Matter  of  Griffin,  46  App.  Div.  102,  reversed. 

(Argued  March  18.  1901;  decided  April  30,  1901.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  made 
September  5,  1899,  affirming  a  decree  of  the  Albany  County 
Surrogate's  Court  construing  the  last  will  and  testament  of 
William  Griffin,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  Lansing  for  Isaac  M.  Haswell  et  al.,  as  executors, 
appellants.  The  testator  intended  the  bequest  provided  in 
the  8th  clause  of  his  will  as  a  gift  to  the  association.  {Ever- 
itt  V.  Everitt,  29  N.  Y.  89 ;  Wet/fnore  v.  ParJcsr,  52  N.  Y. 
469 ;  Le  Couieulx  v.  City  of  Buffalo,  33  N.  Y.  333 ;  Bird 
V.  Merklee,  144  N.  Y.  544.)  The  bequest,  with  its  limitation 
in  the  8th  clause  of  the  testator's  will,  is  in  law  a  gift  to  the 
Hound  Lake  Association,  to  which  it  takes  absolute  title,  and 
is  not  a  trust,  as  that  term  is  understood  and  applied  in  law, 
between  individuals  or  natural  persons,  and  is  not  inhibited  by 
the  Statute  of  Perpetuities.  ( Williams  v.  Williams^  8  N. 
Y.  525  ;  Bascom  v.  Albertson,  34  N.  Y.  584 ;  JloUamd  v. 
Alcoch,  108  N.  Y.  312 ;  1 R.  S.  723,  §  15  ;  1 R.  S.  773,  §  1 ;  L. 
1896,  ch.  547,  §  32 ;  L.  1897,  ch.  417,  art.  1,  §  3  ;  Cutting  v. 
CuUvng,  86  N.  Y.  522;  Genet  v.  Hunt,  113  K  Y.  158; 
Adams  v.  Perry,  43  N.  Y.  500 ;  WetmA)re  v.  Parker,  7  Lans. 
126  ;  Fosdick  v.  Town  of  Hempstead,  125  N.  Y.  581 ;  Bi/rd 
V.  Merklee,  144  N.  Y.  644 ;  Consistory  v.  Brandow,  52  Barb. 
228.) 

Lewis  E.  Ca/rr  for  Round  Lake  Association,  appellant. 
The  gift  of  the  testator's  residuary  estate  to  the  Round  Lake 
Association  was  an  absolute  one,  and  it  vested  such  residuary 
estate  in  that  association  on  the  death  of  the  testator.  {Bliven 
V.  Seymour,  88  N.  Y.  469 ;  Roe  v.  Vingut,  117  N.  Y.  204 ; 
Bamer  v.  Banzer,  166  N.  Y.  429.)  The  subsequent  part  of 
the  residuary  paragraph  of  the  will,  relating  to  the  investment 
and  application  of  the  income  to  the  support  of  the  Round 
Lake  Summer  Institute,  did  not  cut  down  the  gift  and  create 
a  trust.     ( Williams  v.  Willia^ns,  8  N.  Y.  525 ;  Matter  of 
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Howey  1  Paige,  214  ;  Wetniore  v.  Parker^  52  X.  Y.  450  ;  Bird 
V.  Merklee^  144  N.  Y.  544 ;  Preston  v.  Ilmok^  '6  App.  Div. 
43  ;  First  Presh,  Church  v.  McKallor^  35  App.  Div.  98.) 
The  intention  of  the  testator  sliould  prevail,  so  far  as  it  is  pos- 
sible to  ascertain  tliat  intention,  and  so  far  as  it  is  consistent 
with  law.  (L.  1896,  ch.  547,  §  205  ;  Byrnes  v.  Boer,  86  N. 
Y.  210.) 

T.  F,  Conway  for  Mary  Clark  et  al.,  respondents.  The 
bequest  to  the  Round  Lake  Association  made  by  the  8th 
paragraph  of  testator's  will  and  tlie  codicils  supplementing  the 
same,  being  for  the  benefit  of  another  corporation,  namely, 
the  Round  Lake  Summer  Institute,  and  providing  that  it  be 
kept  invested  and  the  income  applied  for  the  support  and 
maintenance  of  said  institute,  plainly  constitutes  a  trust. 
{Leggett  v.  Perkins,  2  N.  Y.  297 ;  Tobias  v.  Ketchum,  32  N. 
Y.  319 ;  Robert  v.  Corning,  89  N.  Y.  225 ;  Underwood  v. 
Curtis,  127  N.  Y.  523;  Matter  of  Wells,  113  K  Y.  .396; 
Adams  v.  Perry,  43  N.  Y.  497 ;  Fosdick  v.  Town  of  Hemp- 
steofl,  125  N.  Y.  595 ;  Taggart  v.  Murray,  53  N.  Y.  233 ; 
Crgzier  v.  Bray,  120  N.  Y.  366 ;  Smith  v.  Bell,  6  Pet.  68.) 
The  trust  created  by  the  8th  paragraph  of  the  will  unduly 
suspends  the  ownership  and  power  of  alienation  of  property 
and  is  in  violation  of  the  statute  against  perpetuities  and  void. 
{AUen  V.  Stevens,  161  N.  Y.  122 ;  Cross  v.  CL  S,  Triust  Co., 
131  N.  Y.  346 ;  Holmes  v.  Mead,  52  N.  Y.  332 ;  Beekmam. 
v.  Bonsor,  23  N.  Y.  308  ;  Owens  v.  Missionary  Soc,  14  N. 
Y.  405 ;  Fosdick  v.  Town  of  Hempstead,  1 25  N.  Y.  595.) 

Peter  A.  Delaney  for  Charles  H.  Mills,  special  guardian 
of  Jay  Clark  et  al.,  infants,  respondents.  By  the  8th  clause 
of  said  wull  the  testator  attempted  to  create  a  trust  estate. 
( Ward  v.  Ward,  105  N.  Y.  68 ;  Underwood  v.  Curtis,  127 
N.  Y.  537 ;  Tobias  v.  Ketchum,  32  N.  Y.  319.)  Under  the 
8th  clause  of  the  will  of  said  deceased,  the  absolute  owner- 
ship of  personal  property  is  unduly  suspended.  (L.  1897,  ch. 
417,  §  2;    Underwood  v.  Curtis,  127  N.  Y.  523.)    The  sus^ 
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pension  of  the  absolute  ownership  of  the  personal  property 
attempted  to  be  disposed  of  by  the  8th  clause  of  the  will  of 
deceased,  not  being  limited  by  lives  in  being  at  the  testator's 
death,  is  void.     (Adarm  v.  Perry^  43  N.  Y.  487.) 

Edward  O^  Connor  for  William  Cleveland  et  al.,  respond- 
ents. The  8th  clause  of  the  will  is  void  as  it  is  in  contraven- 
tion of  the  statutes  which  restrict  testamentary  dispositions  of 
property.  (Redf.  Surr.  Pr.  [4th  ed.]  168.)  The  trust 
attempted  to  be  created  suspends  the  absolute  ownership  of 
personal  property  longer  than  the  continuance  of  and  until 
the  termination  of  two  lives  in  being  at  the  death  of  the  tes- 
tator, and  is,  therefore,  void.  (Duncklee  v.  Butler^  38  App. 
Div.  99 ;  Ward  v.  Ward,  105  N.  Y.  68 ;  Boynton  v.  HoyU 
1  Den.  53  ;  Morgan  v.  Ma%terton^  4  Sandf.  442 ;  Hone  v. 
Van  Schaick,  7  Paige,  221  ;  Bailey  v.  Bailey,  97  N.  Y.  460 ; 
Yates  V.  Yates,  9  Barb.  324  ;  King  v.  Bundle,  15  Barb.  139.) 

Gray,  J.  William  Griffin,  who  died  in  1898,  left  a  last 
will  and  testament,  bearing  date  January  8th,  1889,  and  two 
later  codicils  thereto.  Upon  his  will  being  presented  for 
probate,  objections  were  made  thereto  by  certain  of  the  heirs 
at  law  and  next  of  kin,  upon  various  grounds  relating  to  its 
execution  and  validity ;  but,  subsequently,  these  objections 
were  withdrawn.  Thereupon  the  contestants  requested  the 
surrogate  to  pass  upon  the  validity  of  the  residuary  bequest 
and  devise  in  the  8th  paragraph  of  the  will,  and  the  residuary 
legatee  therein  named  having  been  brought  into  the  proceed- 
ing, the  surrogate  determined  that  the  attempted  residuary 
disposition  was  illegal  and  void,  u])on  the  ground  that  "  it 
violated  the  statutes  and  laws  of  this  state  against  perpetuities 
and  unduly  suspended  the  absolute  ownersliip  of  personal 
property  and  the  power  of  alienation  of  the  property  intended 
to  be  bequeathed."  The  decree  entered  upon  this  decision 
was  affirmed  at  the  Appellate  Division,  in  the  third  depart- 
ment, and  the  residuary  legatee  and  executors  have  further 
appealed  to  this  court. 
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The  testator  had  made  provision  for  the  enjoyment  by  his 
wife  of  the  income  of  the  residuary  estate  during  her  life  and 
for  the  use,  after  her  death,  by  liis  sister-in-law,  Caroline  Gam- 
sey,  of  certain  premises  at  West  Troy  and  then,  by  the  para- 
graph whose  validity  is  in  question,  made  this  disposition  of 
his  residuary  estate :  "  Eighth.  Upon  the  death  of  my  said 
wife,  I  give  and  bequeath,  grant  and  devise  to  the  Eound 
Lake  Association,  heretofore  known  as  the  Round  Lake  Camp 
Meeting  Association  of  the  Methodist  Episcopal  Church  of 
the  Troy  Conference,  all  the  rest,  residue  and  remainder  of 
my  estate  real  and  personal,  subject,  however,  to  the  estate  for 
life  of  my  sister-in-law,  Caroline  Garnsey,  in  my  said  summer 
house,  grounds,  furniture  and  appointments,  and  in  my  said 
dwelling  house  at  West  Troy,  the  amount  so  hereby  given  to 
said  association  to  be  prudently  invested  by  it,  and  the  income 
and  profits  arising  therefrom  to  be  devoted  and  applied  by 
said  association  to  the  support  and  maintenance  of  the  school  at 
said  Round  Lake  known  as  the  Round  Lake  Summer  Institute." 
Other  provisions  of  the  will,  or  of  the  codicils,  are  unimport- 
ant, and  the  material  extrinsic  circumstances  proved  by  the 
record  can  be  briefly  stated.  The  Round  Lake  Association 
was  incorporated  by  a  special  act,  in  1 868.  The  charter  set  forth 
no  corporate  purpose ;  but,  under  the  authority  given  in  section 
3,  it  adopted  a  constitution ;  article  two  of  which  defines  its 
objects  to  be  "  the  maintenance  of  a  christian  summer  home 
and  the  promotion  of  education,  morality  and  religion."  It 
was  incorporated  in  the  interests  of  the  Methodist  Episcopal 
church,  with  a  semi-religious  classification.  It  was  endowed  by 
section  six  of  its  charter  \vith  the  general  powers  and  was  sub- 
jected "to  the  general  restrictions  contained  in  the  18th 
Chapter  of  the  First  Part  of  the  Revised  Statutes ; "  which, 
among  other  things,  enabled  it  to  hold  and  convey  such  "  real 
and  personal  estate  as  the  purposes  of  the  corporation  shall 
require  "  etc.,  (sec.  1),  and  declared  that  it  shall  not  "  possess 
or  exercise  any  corporate  powers  except  such  as  shall  be  neces- 
sary to  the  exercise  of  the  powers  enumerated  and  given." 
(Sec  3.)    It  became  the  owner  of  a  large  tract  of  land  in 
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Saratoga  countyj  upon  which  were  erected  dwellings  and 
various  buildings.  The  property  was  developed  as  a  place  for 
summer  residence.  Then  summer  schools  were  opened  and 
maintained,  and  the  general  work  of  education  was  promoted. 
Lectures  upon,  and  instruction  in,  various  branches  of  learn- 
ing were  offered  from  year  to  year  and  moneys  were  largely 
ex]>ended  by  friends  of  the  corporation  in  the  erection  of 
buildings  for  educational  purposes.  Tn  January,  1889,  the 
Kound  Lake  Summer  Institute,  the  beneficiary  of  this  residuary 
bequest,  was  provisionally  chartered  by  the  board  of  regents 
of  the  university  of  the  state  of  New  York,  as  an  academy  of 
the  state,  and  in  February,  1890,  the  provisional  charter  was 
made  absolute  by  the  board  of  regents.  As  such,  it  was  sub- 
ject to  the  restrictions  imposed  upon  corporations  generally 
and  it  was  authorized  to  take  by  grant,  bequest,  or  devise,  real 
and  personal  property,  to  be  held  in  trust  for  certain  enumer- 
ated i)urpose8  and  "  for  any  specific  purpose  comprehended  in 
the  general  objects  authorized  by  the  charter."  (Chai).  318, 
Laws  of  1840,  and  chap.  261,  Laws  of  IS-ll.)  Since  its  incor- 
poration, it  has  been  conducted  as  a  public  academy  under  the 
laws  applicable  to  such  educational  institutes  in  the  state.  For 
many  years  before  his  death,  the  testator  was  the  president  of 
the  Round  Lake  Association  and  of  the  Hound  Lake  Summer 
Institute,  and  he  had  devoted  himself,  with  zeal  and  with 
generosity,  to  the  aid  of  the  corporate  enterprises  at  Round 
Lake  and,  especially,  to  the  promotion  of  the  educational 
work  conducted  at  the  Round  Lake  Summer  Institute.  He 
had  interested  himself  in  procuring  its  charter  and,  at  the  time 
of  the  execution  of  his  will,  the  provisional  charter  had  already 
been  granted  by  the  board  of  regents.  It  thus  appears  that 
the  school  work,  which  had  been  previously  conducted  as  one 
of  the  departments  or  branches  of  tlie  corporate  work  of  the 
Round  Lake  Association,  had  been  turned  over  to  a  separate 
and  distinct  corporation,  organized  as  a  public  academy  under 
the  laws  of  the  state. 

The  first  question  that  demands  our  consideration,  in  the 
construction  of  this  residuary  clause,  is  whether  the  gift  to 
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the  Sound  Lake  Association  was  an  absolute  one  ;  or  whether 
a  trust  was  attempted  to  be  created  by  the  testator  for  the 
benefit  of  the  Round  Lake  Summer  Institute.  Upon  that 
qnestion  I  do  not  entertain  any  doubt.  It  reads  plainly  that 
the  gift  is  to  the  Hound  Lake  Association  ;  but  that  the 
donee's  sole  interest  in  the  gift  is  to  invest  it  and  to  apply  the 
income  and  profits  to  the  Round  Lake  Summer  Institute. 
Though  the  word  trust  is  not  used  in  the  paragraph,  the 
bequest  to  the  association  was  for  the  benefit  of  the  institute. 
The  dominion  over  the  property  devised  was  given  to  the 
association,  as  the  legal  owner,  while  the  beneficial  interest 
belonged  to  the  institute.  It  is  only  by  detaching  the  first 
part  of  this  continuous  sentence  and  by  deliberately  ignoring 
its  latter  part,  that  an  absolute  gift  can  be  made  out;  but, 
under  a  familiar  rule  in  the  construction  of  wills,  that  will 
not  do  and  the  whole  of  the  provision  must  be  read  together. 
So  read,  the  intention  to  qualify  the  gift  to  the  association 
and  to  make  it  a  trust  is  evident,  and  the  general  provision 
becomes  consistent  and  harmonious.  The  framework  of  the 
clause  is  that  of  a  trust  and  every  element  for  its  constitution 
is  present.  It  is  quite  immaterial  that  the  bequest  is  not,  in 
terms,  expressed  to  be  upon  trust.  (Story's  Eq.  Jur.  §  964 ; 
King  V.  Denison^  1  Ves.  &  Beanies,  260 ;  Fisher  v.  Fielda^ 
10  Johns,  at  p.  505 ;  Underwood  v.  Curtis^  127  N.  Y.  523, 
537.)  It  was  not  the  intention  of  the  testator  to  give  to  the 
academy  any  control  over  the  fund,  or  its  investment. 

The  testator,  therefore,  having  attempted  to  create  this 
trust  with  respect  to  his  residuary  estate,  the  next  question  is 
whether  the  trust  is  one  which  can  be  given  effect  under  the 
laws  of  the  state.  Under  the  law  as  declared  to  be  in  this 
state  prior  to  the  year  1893,  there  could  have  been  but  the 
one  answer  that  such  a  trust  violated  the  statute  against  per- 
petuities, in  effecting  a  suspension  of  the  power  of  alienation  of 
property  in  a  manner  not  permitted  by  the  statutes.  Corpora- 
tions created  for  charitable  purposes,  and  authorized  by  their 
charters  to  take  and  hold  property,  might  competently  do  so ; 
even  when  only  the  income  might  be  expended  and  the  princi- 
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pal  was  to  be   permanently  kept.     The  fact  of  incorporation 
with  such  a  power  exempted  them  from  the   operation   of 
the  statute  against  perpetuities  and  was,  in  effect,  a  repeal, 
jpro  tantOj  of  the  statute.     {Holmes  v.  Mead^  52  N.  Y.  332.) 
When  tlie  gift  is  limited  to  any  of  the  uses  and   purposes 
of   the  corporation,  and  expressed  to  be  as  upon  trust,  it 
is  not,  in  a  strict  sense,  a  trust ;  inasmuch  as  the  corpora- 
tion, in  effect,  takes  it  absolutely.     It  could  not  be  a  trustee 
for  itself ;  but  it  takes  with  an  implied  agreement  on  its  part 
that  it  will  comply  with  the  condition  on  which  the  gift  was 
made  by  the  donor.     In  that  respect,  its  duty  may  be  regarded 
as  fiduciary  in  character.     The  gift  to  the  corporation  being 
immediate  and  the  title  to  the  property  given  vesting  at  once, 
there  is  no  suspension  of  its  ownership,  or  of  its  alienability. 
Nor  does  the  fact  that  the  donee  will  be  held  to  a  strict  com- 
pliance with  tlie  dictation  of  the  donor,  as  to  the  application 
of  the  income  to  some  particular  corporate  purpose,  affect  the 
ownership.     {Wetmore  v.  Parker^  52  N.  Y.  450.)    If  the 
bequest  in  question  had  been  for  some,  or  all,  of  the  corporate 
purposes  of  the  Round  I^ke  Association,  there  could  have 
been  no  question  about  its  validity  and  the  difficulty  is  in  the 
fact  that  the  Round  Lake  Summer  Institute,  since  its  incor- 
poration, has  ceased  to  be  one  of  the  departments,  or  a  branch, 
of  the  former  corporation.     While,  in  a  general,  or  popular, 
sense,  the  institute  might  be  regarded  as  connected  with  the 
work  of  the  association  and  as  under  its  fostering  care  and 
protection,  in  a  legal  sense,  it  is  a  distinct  legal  entity,  with  its 
own  corporate  powers  and  duties,  and  as  separate  a  body,  as  is 
any  other  public  academy,  or  college,  in  the  state.     As  one  of 
the  public  academies  of  the  state,  it  is  entitled  to  its  quota  of 
state  funds  and  it  is  requi;red  to  be  unsectarian  and  undenomi. 
national  in  its  conduct  and  management.     (1  R.  S.  ch.  15, 
art.  V,  sec.  49,  and  Constitution,  art.  IX,  §§  3,  4.)     It  was 
legally  capable  of  taking  and  holding  a  bequest  of  property 
for  any  of  its  educational  purposes,  or  as  specified  in  chapter 
318  of  the  Laws  of  1840  ;  but  it  was  not  given  capacity  to 
become  the  beneficiary  of  a  trust.     In  Adams  v.  Pervy^  (43 
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K.  Y.  497),  the  bequest  was  to  trustees  to  invest  and  to  pay 
the  income  to  the  trustees  of  the  Lowville  Academy,  to  be  by 
them  expended,  etc.,  and  it  was  held  that  there  was  "an 
attempt  made  to  create  a  perpetual  trust  in  favor  of  the  Low- 
ville Academv  ; "  which  could  not  be  sustained  under  the  acts 
of  1840  and  184J.  "These  acts,"  it  was  said,  "give  to  the 
corporation  described  therein  ca^mcity  to  take  property 
granted  or  devised  to  them  in  trust  for  the  purposes 
therein  specified ;  but  do  not  authorize  the  creation  of  any 
trnst  of  which  such  corporations  shall  be  the  beneficiaries, 
while  others  are  the  trustees,  not  warranted  by  the  existing 
law,  or  give  any  validity  to  any  such  trust.  To  render 
these  statutes  applicable,  the  property  must  be  given  to  the 
corporation  upon  some  trust  thereby  authorized."  {HoVmen 
V.  Meady  supra^  p.  339.)  Tlie  trust  attempted  by  the  testa- 
tor was,  therefore,  beyond  the  power  of  the  Round  Lake 
Association  to  execute.  It  had  no  powers  except  those 
expressly  conferred,  or  which  are  to  be  implied  as  incidental 
to  the  exercise  of  those  conferred,  and  thev  would  not  include 
the  power  to  act  as  trustee  for  another  corporation.  Nor 
could  the  bequest  be  given  effect  as  an  absolute  gift  to  the 
association,  not  being  for  any  of  its  corporate  purposes. 
{Fosdick  V.  Town  of  Hempstead^  125  N.  Y.  681 ;  Holmes  v. 
Meady  supra.) 

In  Williams  v.  Williams  (8  N.  Y.  525),  it  was  declared 
that  the  law  of  England  upon  the  subject  of  gifts  to  charit- 
able uses,  as  it  was  administered  by  the  Court  of  Chancery, 
became,  at  the  time  of  the  adoption  of  our  Constitution,  and 
continued  to  be,  the  law  of  this  state.  Under  that  legal  sys- 
tem, charitable  trusts  were  favored  by  the  court  and  effectu- 
ated by  the  exercise  of  prerogative  powers.  But  with  the 
decision  in  Holmes  v.  Mead  {supra)^  the  question  whether  the 
English  law  of  charitable  uses  had  become  the  law  of  this 
state,  as  held  in  the  Willia7ris  case,  was  settled.  The  Wil- 
liajns  case,  as  an  authority  to  the  effect  that  gifts  to  charity 
etc.  were  not  within  the  statute  against  perpetuities,  nor  were 
avoided  by  indefiniteness    of   the    beneficiary,  after  several 
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attacks  npon  its  soundneBS,  was,  iinally,  repudiated  and  it  was 
held  tliat  the  provisions  of  the  Revised  Statutes,  in  their  aboli- 
tion of  all  uses  and  trusts,  except  those  specifically  named, 
included  all  charities.     (1  R.  S.  727,  §  45.) 

In  1893,  the  legislature  passed  an  act,  (Chapter  701  of 
Session  Laws),  which,  as  recently  construed  in  Alleti  v. 
Stevens  (161  N.  Y.  122),  restored  the  law  as  it  was  declared  to 
be  in  this  state  in  Williams  v.  Williams,  The  act  was  enti- 
tled, ^'  An  act  to  regulate  gifts  for  charitable  purposes  "  and 
contained  two  sections.  The  first  section  provided  that  "  no 
gift,  grant,  bequest  or  devise  to  religious,  educational,  charit- 
able, or  benevolent  uses,  which  shall,  in  other  respects  be 
yalid  under  the  laws  of  this  state,  shall  or  be  deemed  invalid 
by  reason  of  the  indefiniteness  or  uncertainty  of  the  persons 
designated  as  the  beneficiaries  thereunder  in  the  instrument 
creating  the  same."  It,  further,  provides  that,  if  a  trustee  is 
named  in  the  instrument,  the  legal  title  to  the  property  given 
shall  vest  in  such  trustee ;  but  "  if  no  person  be  named  as 
trustee  then  the  title  to  such  lands  or  property  sliall  vest 
in  the  supreme  court."  By  the  second  section,  it  is  pro- 
vided that  "  the  supreme  court  shall  have  control  over  gifts, 
grants,  bequests  and  devises  in  all  cases  provided  for  by 
section  one,"  and  directs  the  attorney -general  "  to  enforce  such 
trusts  by  proper  proceedings  in  the  court."  In  All^n  v.  Ste- 
veils  the  question  arose  over  the  residuary  clause  of  a  will, 
wherein  tiie  testator  gave  the  residue  of  his  estate  to  trustees 
for  the  purpose  of  founding,  erecting  and  maintaining 
"  Graves  Home  for  the  Aged,"  in  the  city  of  Syracuse,  in 
this  state.  It  was  contended  that  the  bequest  was  bad  for  the 
indefiniteness  of  the  beneficiaries  and  because,  although  intend- 
ing to  found  a  permanent  charity,  the  testator  did  not  direct 
the  formation  of  a  corporation  within  two  lives  in  being, 
to  take  over  the  trust  property.  The  case  decided  that  the 
act  of  1893  had  so  far  amended  the  law  relating  to  the  subject 
of  charitable  bequests,  as  to  make  it  possible  to  effectuate  the 
testator's  intention.  The  opinion  reviews  the  decisions  since 
the  case  of  WilliamH  v.  W?llia)ns,  and  prior  to  the  act  of 
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1893,  which  resulted  in  the  overruling  of  that  case  and  in  Km- 
iting  all  charitable  gifts  to  the  provisions  of  our  statutes  of 
uses  and  trusts.  The  frequent  miscarriages  of  the  intentions 
of  donors  to  charity  etc.  were  commented  upon  and  the  con- 
clusion was  reached  that  the  legislature  intended,  in  the  enact- 
ment of  the  law  of  1893,  to  furnish  a  remedy  for  such  cases  in 
the  future.  It  was  held  that  thereby  the  legislature  intended 
to  restore  to  courts  of  equity  that  power  to  administer 
charitable  trusts,  which  they  were  declared  to  have  by  the 
decision  in  tlie  Williams  case.  This  intention  was  found  to 
be  manifest  in  the  broadness  of  the  title  of  the  act  and  in  the 
grant  of  power  over  charitable  gifts  to  tlie  Supreme  Court, 
and  the  construction  given  effectuated  that  legislative  inten- 
tion, notwithstanding  the  letter  of  the  statute.  The  broad 
construction  given  to  the  provisions  of  the  act  of  1893,  in 
AUen  V.  Stevens^  relieves  a  gift  under  section  one  from  the 
defect  of  indefiniteness  of  the  beneficiary,  or  of  a  failure  to 
name  a  trustee,  and  exempts  it  from  the  operation  of  the 
Statute  of  Perpetuities.  We  must  accept  the  decision  of  that 
case  as  declaring  that,  to  give  pracScal  effect  to  the  legislation 
of  1893,  it  must  be  interpreted  as  reviving  the  ancient  law  as 
to  gifts  for  charitable  purposes  and  as  preventing  the  failure 
of  a  trust,  by  vesting^its  administration  in  the  Supreme  Court. 
At  common  law,  doubtless,  this  bequest  would  have  been 
upheld.  (See  McCa/rtee  v.  Orphan  Asylum  Society^  9  Cowen 
at  p.  469.) 

If  the  English  common-law  doctrine,  relating  to  the  admin- 
istration of  charitable  bequests  and  devises,  has  been  thus 
restored  in  this  state,  then  there  is  but  one  apparent  difficulty 
with  respect  to  the  bequest  in  this  case.  Section  one  is  made 
to  apply  to  a  case  where  the  gift  shall,  in  other  respects,  be 
valid  under  the  laws  of  this  state.  The  Bound  Lake  Associa- 
tion, as  we  have  seen,  could  only  take  and  hold  property  in 
trust  for  its  corporate  purposes.  It  was  without  legal  capacity 
to  act  as  trustee  for  the  Bound  Lake  Summer  Institute.  But 
this  difficulty  is,  again,  overcome,  in  my  opinion,  by  the 
provisions  of  the  act  of  1893.    In  naming  as  trustee  a  corpora* 
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tioa  incapable  of  acting  as  Buch,  the  case  is  the  same  as  if  no 
trustee  had  been  named  in  the  will  and  under  the  provisions 
of  the  act,  in  such  event,  the  property  vested  in  the  Supreme 
v7  Court,  which  is  charged  with  tlie  duty  of  administering  the 
trust  for  the  benefit  of  the  beneficiary.  To  hold  otherwise 
would  be  to  narrow  the  construction  of  the  act  of  1893  and 
to  deny  to  it  that  practical  effect,  which  will  make  it  operative 
to  save  gifts  to  religious,  charitable,  educational  and  benevolent 
uses.  As  was  formerly  the  rule  in  equity,  so  with  this  statute 
in  force,  a  trust  shall  never  fail  for  want  of  a  trustee  to  exe- 
cute it.  While  a  trustee  is,  ordinarily,  an  essential  element  in 
the  creation  of  a  trust,  the  statute  makes  provision,  in  effect, 
that  a  trust  for  charitable  purposes  shall  not  fail  for  want  of 
one  and  vests  the  Supreme  Court  with  the  title  to  the  prop- 
erty and  with  its  administration.  Some  difficulties  might  sug- 
gest themselves,  with  reference  to  the  exercise  by  the  Supreme 
Court  of  functions  non-judicial  in  character ;  but  the  objection 
is  without  force,  in  view  of  its  broad  investment  of  powers 
by  the  statute. 

Nor  can  it  be  objected  that  in  these  conclusions  a  subversion 
of  the  testator's  intentions  is  worked.  While  he  intended, 
undoubtedly,  that  the  legal  ownership  and  control  of  the  prop- 
erty given  should  be  in  the  Round  Lake  Association,  that 
corporation  was  not  to  derive  the  slightest  corporate  benefit 
from  the  gift.  That  was,  exclusively,  for  the  Round  Lake 
Summer  Institute.  Our  construction  gives  effect  to  the  inten- 
tion to  aid  that  institution,  which  was  so  greatly  the  object  of 
the  testator's  interest  during  life,  and  to  which  he  devoted  the 
use  of  the  bulk  of  his  property  after  death. 

For  these  reasons  I  think  the  judgment  appealed  from 
should  be  reversed  and  that  the  matter  should  be  remitted  to 
the  Surrogate's  Court  for  the  entry  of  a  decree  adjudging  the 
eighth  paragraph  of  the  will  to  be  valid. 

CuLLEK,  J.  In  my  opinion  the  testator  did  not  intend  by 
the  eighth  paragraph  of  his  will  to  create  a  trust  in  favor  of 
the  incorporated  ticademy  named  the  Round  Lake  Summer 
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Institute,  but  to  make  an  absolute  gift  for  its  own  benefit  to 
the  Eound  Lake  Association,  formerly  known  as  the  Round 
Lake  Camp  Meeting  Association  of  the  Methodist  Episcopal 
Church.  I  concede  that  a  direction  for  the  investment  of  a 
fund  and  application  of  its  income  would  be  sufficient  to 
create  a  trust  where  it  appeared  from  the  terms  of  the  will 
taken  as  a  whole,  and  the  situation  of  the  parties,  that  such 
was  the  intent  of  the  testator,  even  though  he  did  not  in 
express  terms  provide  that  the  gift  should  be  in  trust.  I 
think  that  in  the  present  case  the  terms  of  the  will  and  the 
situation  and  character  of  the  alleged  trustee  and  beneficiary 
plainly  negative  any  such  intent. 

1.  The  camp  meeting  association  would  be  one  of  the  last 
institntions  that  a  business  man,  which  the  plaintiff  was, 
would  be  likely  to  select  as  a  trustee  for  the  investment  and 
management  of  property  for  the  benefit  of  a  third  party.  Had 
the  testator  intended  to  create  a  trust  for  the  academy  he 
would  have  selected  for  its  trustee  either  an  individual,  or  a 
trust  company,  or  some  similar  corporation. 

2.  If  the  testator  intended  that  the  incorporated  academy 
should  be  the  beneficiary  of  a  trust  he  would  have  said  "  to 
the  support  and  maintenance  of  the  academy  at  said  Round 
Lake,"  etc.,  instead  of  using  the  word  school.  He  was  per- 
fectly aware  at  the  time  of  making  the  will  that  the  legal 
name  of  such  an  incorporation  was  "  academy." 

3.  The  Round  Lake  Association  is  strictly  a  denominational 
institution.  The  testator  was  an  active  Methodist  and  had 
been  president  of  the  association  for  some  years.  The  incor- 
porated academy  has  no  denominational  character  and  cannot, 
under  the  law,  assume  one.  So  long  as  it  maintains  its  present 
connection  with  the  Round  Lake  Association  it  may  subserve 
all  the  purposes  that  the  testator  wished  to  accomplish  of 
instruction  to  the  members  of  the  association  and  visitors  to 
its  grounds ;  but  this  connection  is  casual,  not  necessary  or 
inherent,  and  may  at  any  time  in  the  future  be  wholly  severed. 
In  such  case,  under  the  interpretation  given  to  his  will  by 
Judge  Obav,  the  testator's  intent  will  be  frustrated.     He 
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intended  to  give  his  property  for  denominational  purposes, 
and  it  was  the  denominational  character  of  the  beneficiary 
that  appealed  to  his  charitable  instincts.  His  gift  to  the 
Hound  Lake  Association  was  doubtless  for  the  purpose 
expressed  in  his  will  of  maintaining  a  school  by  the  associa- 
tion, as  had  been  done  for  some  time  before  the  incorporation 
of  the  academy,  but  still  for  the  purpose  of  maintaining  a 
school  which  should  be  a  part  of  and  entirely  dependent  upon 
the  association,  and  not  for  a  separate  corporation  that  in  the 
future  might  become  wholly  disassociated  from  the  Bound 
Lake  Association.  In  other  words,  he  intended  to  give  his 
property  to  the  Round  Lake  Association,  to  maintain  its  own 
school,  not  as  trustee  for  tlie  benefit  of  another,  though  doubt- 
less it  may  use  the  other  for  the  purpose  so  long  as  the  par- 
ties contract  therefor.  Such  a  gift,  though  the  corpora- 
tion may  be  instructed  to  maintain  the  principal  intact  and 
use  the  income  only  for  a  specific  purpose,  does  not  create  a 
trust.  (  Wet7nore  v.  Parker^  52  N.  Y.  450 ;  Bird  v.  Merk- 
Ue,  144  N.  Y.  544.) 

The  judgment  appealed  from  should  be  reversed  and  the 
eighth  clause  construed  as  constituting  an  absolute  gift  to  the 
Round  Lake  Association. 

Bartlett,  Martin  and  Werner,  JJ.,  concur  with  Cullen, 
J. ;  Parker,  Ch.  J.,  and  Vann,  J.,  concur  with  Gray,  J. 

Judgment  reversed,  with  costs  to  appellant  payable  out  of 
estate,  and  the  matter  remitted  to  the  Surrogate's  Court  for 
the  entry  of  a  decree  holding  the  eighth  paragraph  of  the  will 
valid  and  construing  it  in  accordance  with  the  opinion  of 
Cullen,  J. 
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John  Graham,  Appellant,  v.  The  City  of  New  Yobk,      i  jg^         g^, 

Respondent.  '  I    75  ad  864( 

New  York  City  —  Action  for  Salary  by  Department  Clerk.  A 
dark  in  a  department  of  one  of  the  cities  which,  by  chapter  378  of  the 
Laws  of  1897,  was  consolidated  into  the  present  city  of  New  York,  who, 
pursuant  to  section  1586  of  that  statute,  has  been  assigned,  by  a  proper 
certificate,  to  a  department  in  the  consolidated  city,  which  has  not  been 
since  abolished,  and  who  has  duly  reported  for  work  in  such  department 
and  haa  not  been  discharged  or  removed,  may  maintain  an  action  for  his 
salary,  and  a  defense  that  as  a  simple  public  employee  he  cannot  recover 
compensation  except  for  services  rendered,  his  salary  not  being  an  inci- 
dent to  his  position,  cannot  be  sustained,  even  assuming  that  the  action 
covers  a  period  of  time  during  a  portion  of  which  he  did  not  actually  ren- 
der services,  although  ready  and  willing  to  do  so,  since  a  refusal  to  give 
him  work  was  not  equivalent  to  a  dismissal  which  can  only  be  made  for 
cause,  in  conformity  wMth  the  provisions  of  the  city  charter. 

Graham  v.  City  of  New  York,  55  App.  Div.  627,  reversed. 

(Argued  March  15,  1901;  decided  April  30,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  30,  1900,  reversing  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  at  a  Trial  Term  with- 
out a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  TF.  Stephens  and  Thomas  P.  Burke  for  appellant. 
The  plaintiff  became,  on  the  Ist  day  of  January,  1898,  an 
employee  of  the  defendant  in  the  department  of  public  build- 
ings, lighting  and  supplies.  {Koelesch  v.  City  of  New  Yorh^  34 
App.  Div.  98.)  The  plaintiff  was  never  discharged  or  removed 
from  the  position  to  which  he  was  assigned.  (L.  1897,  ch. 
378,  §  1536.)  Until  plaintiff  was  removed  he  continued  to 
hold  the  position  of  clerk  and  was  entitled  to  the  salary 
attached  thereto,  whether  he  actually  rendered  services  or  not, 
{Emmitt  v.  Mayor^  etc,,  128  N.  Y.  117 ;  Smith  v.  City  of 
BraoMyn^  6  App.  Div.  134;  Cook  v.  Mayor*,  etc,  9  Misc. 
Kep.  338 ;  150  K  Y.  578.) 
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John  Whaleriy  Corporation  Counsel  (  William  J,  Carr  of 
counsel),  for  respondent.  A  simple  public  employee  cannot 
recover  compensation  except  for  services  rendered.  His  sal- 
airy  16  not  an  incident  to  his  position.  {Cook  v.  Mayor,  etc.j 
9  Misc.  Rep.  338  ;  150  N.  Y.  578  ;  Higgins  v.  Mayor,  etc., 
131  K  Y.  128;  Quintard  v.  City  of  New  York,  51  App. 
Div.  233 ;  Douglaa  v.  Board  of  Education,  21  App.  Div. 
209 ;  Meyers  v.  Mayor,  etc.,  69  Hun,  293 ;  Van  Vdlken- 
hurgh  V.  Mayor,  etc,  49  App.  Div.  208 ;  McManus  v.  City 
of  Brooldyn,  5  N".  Y.  Supp.  424 ;  Hagan  v.  City  of  Brook- 
lyn, 126  N.  Y.  643 ;  KeUy  v.  Mayor,  etc.,  54  N.  Y.  S. 
R.  99.) 

Bartlett,  J.  The  plaintiff,  prior  to  the  taking  effect  of 
the  Greater  New  York  charter,  was  a  clerk  of  the  general 
improvement  commission  of  Long  Island  City,  having  been 
appointed  to  that  position  after  due  examination  and  qualifi- 
cation under  the  Civil  Service  Law.  This  commission  was 
created  by  chapter  644  of  the  Laws  of  1893.  The  plaintiff 
continued  in  that  position  until  January  Ist,  1898,  when  the 
Greater  New  York  charter  took  effect.  The  salary  was 
twelve  hundred  dollars  a  year,  payable  in  equal  monthly 
installments. 

It  was  found  by  the  trial  court  that,  pursuant  to  section 
1536  of  the  charter,  tlie  plaintiff  was  duly  assigned  and  trans- 
ferred by  a  certificate  dated  December  30th,  1897,  executed  by 
the  mayors  of  the  then  cities  of  New  York,*Brooklyn  and 
Long  Island  City,  and  also  by  the  county  judge  of  Queens 
county,  to  the  department  of  public  buildings,  lighting  and 
supplies  of  the  greater  city  of  New  York. 

Under  this  assignment  the  plaintiff  duly  reported  for  work 
in  said  department  to  which  he  was  assigned  ;  that  said  depart- 
ment has  neither  abolished  the  office  to  which  the  plaintiff 
was  so  assigned,  nor  has  it  or  the  head  of  said  department 
otherwise  discharged  or  removed  him,  and  by  virtue  of  such 
assignment  he  became  on  the  first  day  of  January,  1898,  a  clerk 
in  said  department  and  entitled  to  receive  the  salary  at  the 
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rate  received  by  him  previously,  to  wit,  one  hundred  dollars 
per  month. 

This  action  was  brought  to  recover  the  salary  which  became 
due  from  January  Ist,  1898,  up  to  and  including  the  thirty- 
first  day  of  October,  1898,  for  the  payment  of  which  salary  a 
demand  was  duly  made  by  plaintiff  on  the  comptroller  of  the 
city  of  New  York  on  the  twenty-second  day  of  November, 
1898,  and  more  than  thirty  days  before  the  commencement  of 
this  action. 

As  the  learned  Appellate  Division,  without  writing  an 
opinion,  i*eversed  on  the  law,  these  facts  as  found  are  conclu- 
sive on  this  appeal. 

On  the  argument  and  in  the  briefs  the  counsel  have  dealt 
at  length  with  the  facts  as  bearing  upon  certain  questions 
which  in  the  present  state  of  the  record  are  not  before  us. 

In  Stei/nson  v.  Board  of  Educ(Uion  of  City  of  New  York 
(165  N.  Y.  431)  it  was  held  that  an  assistant  teacher  in  the  pub- 
lic schools  of  the  city  of  New  York,  who  possesses  an  unre- 
voked license  from  the  state  superintendent  of  public  instruc- 
tion, licensing  him  to  teach  in  any  public  school  in  the  state  of 
New  York,  and  therefore  whose  employment  by  ward  trustees 
was  authorized,  is  not  a  public  otHcer  but  an  employee,  and  if 
discharged  without  right  or  cause  may  maintain  an  action  for 
his  salary ;  and  a  prior  application  for  a  peremptory  writ  of 
mandamus  to  compel  its  payment,  which  was  denied,  is  not  a 
bar  to  the  action. 

The  case  before  us  is  much  stronger  than  the  one  cited,  as 
we  have  it  conclusively  established  that  the  plaintiff  was  duly 
assigned  by  the  statutory  certificate  to  his  new  position  ;  that 
he  duly  reported  for  work  in  the  department  in  which  he  was 
to  act  as  clerk ;  that  said  department  was  not  abolished ;  that 
plaintiff  had  not  been  discharged  or  removed  ;  that  he  became 
on  the  first  day  of  January,  1898,  a  clerk  in  the  said  depart- 
ment and  entitled  to  his  salary  for  the  period  named.  It  is 
not  found  that  there  was  no  work  for  him  to  do  and  that 
he  did  no  work  during  the  period  covered  by  this  action. 

The  defense  that  is  urged  by  the  city  in  the  brief  of  the 
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corporation  counsel  is  that  "a  simple  public  employee  cannot 
recover  compensation  except  for  services  rendered ;  his  salary 
is  not  an  incident  to  his  position." 

It  would  be  quite  sufficient  to  point  out  that  this  question  is 
not  presented  on  the  facts  as  found ;  but,  assuming  that  tliis 
action  covers  a  period  of  time  during  a  portion  of  which  the 
plaintiff,  by  reason  of  confusion  and  changes  incident  to  the 
new  charter  taking  effect,  did  not  actually  render  services, 
although  ready  and  willing  to  do  so,  it  offers  no  legal  defense 
to  this  action. 

In  case  of  SteifisoTiy  above  cited,  the  claim  covered  a  period 
of  time  when  no  actual  services  were  rendered,  but  this  court 
held  that  the  employment  of  plaintiff  was  contractual ;  that 
his  proper  remedy  was  by  action,  and  that  his  period  of  service 
was  subject  to  no  other  limit  tiian  the  power  of  removal  for 
cause  and  the  authority  of  the  state  superintendent  of  instruc- 
tion to  revoke  his  license ;  that  plaintiff  was  discharged  with- 
out right  or  cause  and  was  entitled  to  recover. 

In  the  case  at  bar  a  like  situation  exists,  except  there  was  no 
discharge  of  plaintiff. 

Section  1543  of  the  charter  provides  that  "no  regular  clerk 
*  *  *  shall  be  removed  until  he  has  been  allowed  an 
opportunity  of  making  an  explanation  ;  and  in  every  case  of 
a  removal,  the  true  grounds  thereof  shall  be  forthwith  entered 
upon  the  records  of  the  department  or  board.  In  case  of 
removal,  a  statement  showing  the  reason  therefor,  shall  be 
filed  in  the  department." 

Section  1636  provides  that  clerks  and  subordinates  of  depart- 
ments are  removable  for  cause  in  accordance  with  the  pro- 
visions of  the  charter. 

There  has  been  no  attempt  to  remove  the  plaintiff  for  cause 
in  conformity  with  these  provisions,  and  we  have  a  finding  of 
fact  that  he  has  not  been  removed. 

The  cAses  cited  by  the  corporation  counsel  in  support  of  hia 
claim  that  services  were  not  rendered  have  no  application  to 
the  case  of  a  regular  clerk.  Cook  v.  Mayor^  etc,^  of  N,  Y. 
(9  Misc.  Kep.  338;    affirmed,  150  N.  Y.  578)  involved  the 
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rights  of  a  guard  at  Black  wclPs  Island.  Higgina  v.  May  or  y 
etc.y  of  N,  Y.  (131  N.  Y.  128)  relates  to  a  laborer  at  a  dog 
pound. 

The  suggestion  of  the  corporation  counsel  that  the  refusal 
to  give  plaintiff  work  was  equivalent  to  a  dismissal  is  based  on 
an  assumed  state  of  facts  not  found,  and  ignores  the  provisions 
of  the  charter  already  cited. 

We  find  no  error  of  law  on  which  the  Appellate  Division 
were  justified  in  reversing  the  judgment  in  plaintiff's  favor. 

The  order  appealed  from  should  be  reversed  and  the  judg- 
ment of  the  Special  Term  affirmed,  with  costs. 

Pabker,  Ch.  J.,  Martin,  Vann,  Cullen  and  Werner,  JJ., 
concur ;  Gray,  J.,  concurs  in  result. 

Order  reversed,  etc. 


Jehiel  T.  Hurd,  as  Receiver  of  the  Commercial  Steam 
Laundry  Company,  Limited,  Appellant,  v.  New  York  and 
Commercial  Steam  Laundry  Company,  Respondent. 

OORFORATIONS  —  KiGHTS    OF    CREDITORS    CANNOT    BE    IMPAIRED    BT 

8ale  OK  Plant  /lsu  Retirement  from  Business.  Where  the  rights  of 
a  creditor  have  intervened  a  corporation  has  no  power,  even  with  the  con- 
sent of  all  its  stockholders,  to  sell  its  plant  to  another  corporation  and  to 
retire  from  business,  taking  payment  in  the  stock  of  the  purchasing  cor- 
poration, which  is  issued,  not  to  it,  or  its  officers  as  trustees,  but  to  an 
individual  stockholder,  who  does  not  undertake  to  pay  the  corporate 
debts,  and  who  distributes  it  without  regard  to  such  debts,  since  the 
creditor  has  the  right  to  rely  upon  its  assets  for  the  payment  of  his  debt 
and  has  an  equitable  lien  thereon,  both  as  against  stockholders  and  all 
transferees  except  thos6  purchasing  for  good  faith  and  for  value,  and, 
under  such  circumstances,  the  stockholder  could  not  become  a  bona  fids 
purchaser. 
Hard  v.  N.  T.  <fc  C.  Steam  Laundry  Co,,  53  App.  Div.  467,  reversed. 

(Submitted  ilarch  19,  1901;  decided  April  30,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
20,  1900,  reversing  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term,  and 
granting  a  new  trial. 

12 
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The  nature  of  the  action  and  the  facts,  as  far  as  material, 
are  stated  in  the  opinion. 

Edwin  C,  Duaenfmry  for  appellant.  This  court  will  not 
review  the  facts.  {N,  H.  Co.  v.  Beinent  (&  Sons^  163  N.  Y. 
505 ;  Newmcm  v.  M.  S.  cfe  Z.  Asm.,  164  N.  Y.  248  ;  Matter 
ofKeefe,  164  N.  Y.  352 ;  Vcm  Beuren  v.  Wot?ier»poon,  164 
N.  Y.  368.)  The  transfer  of  the  assets  of  the  old  company 
to  the  new  company  was  fraudulent  in  fact  and  in  law.  {Cole 
V.  M.  L  Co.,  133  N.  Y.  167;  AhboU  v.  A.  11.  R.  Co.,  33 
Barb.  578  ;  People  v.  Ballard,  134  N.  Y.  269  ;  Oreiidi  v. 
Gas  Co.,  112  Mich.  70 ;  //.  Ins.  Co.  v.  St.  L.  cfe  N.  0.  T. 
Co.,  13  Fed.  Rep.  516 ;  Fogg  v.  St.  Z.,  H.  &  K.  R.  Co.,  17 
Fed.  Eep.  871 ;  Brum  v.  Ins.  Co.,  16  Fed.  Rep.  140 ;  Blair 
V.  St.  L.,  H.i&K.R.  Co.,  22  Fed.  Rep.  38 ;  Slattery  v.  St. 
L.  (&  N.  O.  T.  Co.,  91  Mo.  217 ;  Thompson  v.  Allott,  61 
Mo.  477.)  The  defendant  took  with  notice,  both  constructive 
and  actual.  (Morawetz  on  Corp.  §  781 ;  Beach  on  Corp. 
§  343  ;  Cragie  v.  Hadley,  99  N.  Y.  131, 134;  Bank  of  U.  S. 
V.  Bavies,  2  Hill,  451 ;  Fulton  Bank  v.  N.  T.  (&  S.  C  Co., 
4  Paige,  127 ;  The  DistiUed  Spirits,  11  Wall.  [U.  S.]  356.) 

W.  W.  Westervelt  and  Ddos  MoCurdy  for  respondent. 
The  sale  of  the  property  of  the  old  company  to  the  defendant 
for  the  stock  of  the  new  company  was  not  in  itself  illegal. 
{Holm^  i&  G.  M.  Co.  v.  H.  <&  W.  M.  Co.,  127  K  Y.  252.) 
There  is  no  proof  of  bad  faith  on  the  part  of  the  defendant. 
A  mere  conjecture  or  surmise  is  not  sufficient  to  authorize  a 
finding  to  that  effect.     {Lopez  v.  Campbell,  163  N.  Y.  340.) 

Werner,  J.  Three  companies  figure  in  the  transactions 
out  of  which  this  controversy  arose.  Two  of  these  were  the 
Commercial  Steam  Laundry  Company,  Limited,  a  domestic 
corporation,  and  the  New  York  Steam  Laundry  Company,  not 
incorporated,  the  latter  being  owned  and  conducted  by  one 
Thomas  E.  Sloan.  On  November  3rd,  1890,  the  defendant,  the 
New  York  and  Commercial  Steam  Laundry  Company,  waa 
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incorporated.  Thereupon  the  two  first-named  companies  were 
consolidated  with  the  last  named,  and  the  business  previously 
conducted  by  the  two  was  taken  over  and  continued  by  the  third. 
For  the  sake  of  brevity  these  companies  will  be  referred  to  as  the 
Commercial  Company,  the  New  York  Company  and  tlie  defend- 
ant company  respectively.  Prior  to  the  so-called  consolidation 
the  Commercial  Company  was  indebted  to  one  Eliza  N.  HaU 
on  a  disputed  claim  upon  which  judgment  was  obtained 
against  that  company,  on  August  9th,  1893,  for  $4,381.16. 
Before  the  entry  of  this  judgment  and  on  April  30th,  1891, 
the  plant  and  machinery  of  the  Commercial  Company  were 
transferred  to  the  defendant  by  a  bill  of  sale  pursuant  to  a 
resolution  of  the  board  of  directors  of  the  Commercial  Com- 
pany. Upon  the  same  day  that  the  Hall  judgment  was 
obtained  an  execution  was  issued  thereon  and  returned 
unsatisfied.  Thereafter  an  action  was  brought  by  said  Hall 
as  judgment  creditor  against  the  Commercial  Company  for 
the  sequestration  of  its  property,  and  a  judgment  was  had 
therein  appointing  the  plaintiff  in  this  action  receiver  of  said 
company.  As  such  receiver  he  became  vested  with  the  title 
to  all  its  property  and  things  in  action.  He  qualified,  but  has 
never  received  any  of  the  company's  property.  This  action 
is  brought  by  the  plaintiff,  as  such  receiver,  to  compel  an 
accounting  by  the  defendant  as  to  the  assets  received  by  it 
from  the  Commercial  Company  and  to  recover  a  money  judg- 
ment. The  plant  and  machinery  of  the  Commercial  Company 
were  valued  at  $20,000.  The  resolution,  by  virtue  of  which 
they  were  transferred  to  the  defendant  company,  directed  the 
president  and  ti'easurer  of  the  Commercial  Company  to  execute 
the  bill  of  sale  for  a  consideration  of  $20,000,  to  be  paid  in 
the  capital  stock  of  the  defendant  company,  which  was 
to  be  issued  to  Anthony  O.  Rowe,  as  treasurer,  and  to 
be  afterwards  distributed  among  the  stockholders  of  the 
Commercial  Company.  Shortly  after  the  execution  and  deliv- 
ery of  this  bill  of  sale  200  shares  of  the  capital  stock 
of  the  defendant  company,  of  the  par  value  of  $100  each, 
were   issued  to   Margaret  H.   Howe,   who   was  the  princi' 
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pal  stockholder  of  the  Commercial  Company,  and  the  wife 
of  Anthony  O.  Rowe,  its  president.  No  consideration 
passed  from  the  defendant  company  to  the  Commercial  Com- 
pany or  its  officers  or  directors,  except  the  200  shares  of 
stock  issued  to  said  Margaret  H.  Howe.  About  seven  months 
after  the  issue  of  stock  above  referred  to,  and  subsequent  to 
the  commencement  of  the  action  by  Hall  apjainst  the  Com- 
mercial Company,  said  stock  was,  under  the  advice  of  counsel, 
returned  to  the  defendant,  and  a  new  certificate  for  200.share8 
of  defendant's  stock  was  issued  to  Anthony  O.  Rowe  as 
treasurer  of  the  Commercial  Company.  This  stock  has  since 
been  distributed  among  its  stockholders.  The  transfer  of  the 
plant  and  machinery  of  the  Commercial  Company  was  not 
made  in  the  usual  course  of  business.  Tlie  eifect  of  such 
transfer  was  to  terminate  the  regular  business  of  that  compan}', 
and  it  was  made  and  accepted  by  the  defendant  for  that  pur- 
pose. These  are  in  substance  the  facts  as  found  by  the  trial 
court,  and  upon  which  it  predicated  the  legal  conclusions  that 
the  transfer  to  the  Commercial  Company  was  illegal,  fraudu- 
lent and  void  against  its  creditors  and  against  the  plaintiff  in 
this  action ;  that  the  defendant  is  chargeable  with  notice  of 
the  existence  of  the  claim  of  Eliza  N.  Hall  and  took  the 
assets  of  the  Commercial  Company  charged  with  all  its  debts ; 
that  such  assets  constituted  a  trust  fund  in  the  hands  of  the 
defendant  for  the  payment  of  such  debts ;  that  the  200  shares 
of  stock  issued  by  the  defendant  in  payment  for  the  assets  of 
the  Commercial  Company  having  been  divided  among  the 
stockholders  of  the  latter  company,  there  was  no  claim  of 
such  stockholders  against  the  defendant;  that  the  proof 
did  not  show  that  there  were  any  other  debts  owing  by 
the  Commercial  Company  than  those  growing  out  of  the 
Hall  claim.  Upon  these  findings  and  conclusions  judg- 
ment was  directed  in  favor  of  the  plaintiff  for  the  amount 
of  the  Hall  judgment,  the  costs  in  tlie  sequestration  action, 
the  interest  on  both  amounts,  and  the  commissions  of  the 
receiver,  amounting  in  all  to  the  sum  of  $6,608.15.  This 
judgment   was   reversed    in    the   Appellate    Division  by   a 
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divided  court.  The  order  of  reversal  is  silent  as  to  the 
grounds  upon  which  it  is  based,  and  we  must,  therefore, 
assume  that  the  facts  found  at  Special  Term  remain  undis- 
turbed. (Sec.  1338,  Code  Civ.  Pro.)  Upon  these  facts 
we  cannot  concur  in  the  prevailing  opinion  below.  That 
opinion  rests  in  part,  as  it  seems  to  us,  upon  assumptions 
of  fact  which  conflict  with  the  findings  of  the  trial  court, 
and  in  part  upon  a  misapprehension  as  to  the  effect  of  other 
facts  regarding  which  there  is  no  dispute.  It  is  not  denied, 
and  the  trial  court  expressly  found,  that  the  object  of  the 
consolidation,  as  it  is  called,  was  to  transfer  to  the  defendant 
all  of  the  business  whicli  had  previously  been  done  by  the 
Commercial  Company  and  the  New  York  Company.  The 
officers  of  the  Commercial  Company  became  officers  in  the 
defendant  company.  The  stock  given  by  the  defendant  com- 
pany in  payment  for  the  assets  of  the  Commercial  Company 
instead  of  being  issued  directly  to  the  latter,  or  to  some  per- 
son as  trustee  for  its  creditors  and  stockholders,  was  issned  to 
the  wife  of  the  man  named  in  the  resolution,  as  the  recipient 
for  distribution.  Under  these  circumstances  the  fact  that  the 
Commercial  Company  still  had  the  legal  title  to  a  lease  and 
some  book  accounts,  the  values  of  which  are  not  established, 
does  not  seem  to  take  the  case  out  of  the  rule  which  applies  in 
favor  of  creditors  when  a  corporation  has  been  stripped  of  its 
assets  and  deprived  of  its  power  to  continue  the  business  for 
which  it  was  formed.  Neither  can  we  speculate  as  to  the 
value  of  the  stock  issued  by  the  defendant  company  in  pay- 
ment for  thd  assets  of  the  Commercial  Company,  for  the  purpose 
of  assnining  that  if  such  stock  were  worth  par  the  latter 
company  would  have  sufficient  means  to  continue  its  business, 
when  the  trial  court  has  found  that  the  prime  purpose  of  the 
transaction  was  to  discontinue  that  business.  Nor  do  the 
findings  of  the  trial  court  seem  to  justify  the  assumption 
indulged  in  by  the  Appellate  Division  that  the  issnance  of  the 
defendant's  stock  to  Margaret  11.  Kowe  was  a  mere  mistake 
which  was  corrected  by  the  subsequent  reissue  of  the  same  to 
her  hosband,  who  was  the  treasurer  of  the  Commercial  Com- 
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pany,  and  to  whom  the  resolution  authorizing  the  sale  directed 
the  stock  to  be  issued.  Stripped  of  all  speculations  and  assump- 
tions we  have  here  the  case  of  a  corporation  which  is  in  debt. 
While  so  indebted  its  officers  enter  into  an  agreement  under 
which  substantially  all  of  its  assets  are  transferred  to  another 
corporation  which  is  thereafter  to  continue  the  business.  In 
payment  of  this  transfer  the  purchasing  corporation  issues 
some  of  its  capital  stock,  not  to  the  selling  corporation,  nor 
yet  to  its  officers  as  trustees,  but  to  the  principal  stockholder 
as  an  individual.  When  the  creditor  undertakes  to  assert  his 
rights  the  stock  is  reissued  to  the  late  treasurer  of  the  selling 
corporation,  who  has  become  the  president  of  the  pui^chasin^ir 
corporation,  and  he  distributes  the  same  without  regard  to  the 
claims  of  creditors.  This  is  the  transaction  which  is  sought 
to  be  defended  under  the  authority  of  If.  <&  G.  M,  Co.  v.  If, 
<&  W.  M,  Co.  (127  N.  Y.  252).  A  mere  glance  at  that  case 
will  suffice  to  emphasize  the  difference  between  it  and  the 
case  at  bar.  There  the  question  was,  primarily,  whether  the 
plaintiff  could  recover  upon  a  promissory  note  which  it  took 
in  payment  for  stock  of  the  defendant  corporation,  in  consid- 
eration of  the  transfer  to  the  latter  of  the  rolling  mill,  machin- 
ery, etc.,  of  the  former,  and,  incidentally,  whether  the  taking 
of  this  stock  was  ultra  vires  under  a  charter  which  provided 
that  ^^  it  shall  be  unlawful  for  such  company  to  use  any  of  its 
funds  in  the  purchase* of  any  stock  in  any  other  corporation." 
(Laws  1848,  chap.  40,  sec.  8.)  It  was  held  that  the  plaintiff 
could  recover,  as  the  transaction  was  not  xdtra  vires,  because  the 
statute  did  not  forbid  the  taking  of  stock  in  payment  of  a  debt, 
and,  also,  that  if  it  were  ultra  vires  the  defendants  were  in  no 
position  to  interpose  a  plea.  The  statement  in  the  opinion 
in  that  case,  to  the  effect  that  a  corporation  has  power,  with 
the  consent  of  all  of  its  stockholders,  to  sell  its  plant  to 
another  corporation  and  to  retire  from  business,  taking  pay- 
ment in  the  stock  of  the  other  corporation,  was  entirely  cor- 
rect as  qualitied  by  the  facts  before  the  court.  No  rights  of 
creditors  intervened,  the  stockholders  had  all  consented,  and 
the  question  arose  between  the  parties  to  a  promissory  note 
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given  for  some  of  the  stock.  Here  we  have  an  entirely  differ- 
ent condition  of  tilings.  The  stockholders  consent  bnt  the 
creditor  objects.  When  he  demands  payment  of  his  claim  he 
is  referred  to  the  empty  shell  wliich  is  all  that  is  left  of  the 
live  corporation  whose  tangible  assets  constituted  a  trust  fund 
for  the  payment  of  his  debt  at  the  time  of  its  creation. 
Wlien  he  seeks  to  follow  this  fund  he  is  told  that  the  capital 
stock  of  the  defendant  in  the  hands  of  those  who  may  be  bona 
fide  holders  is  his  only  resort.  This  is  not  the  law.  In 
the  recent  case  of  Cole  v.  M,  L  Co.  (133  N.  Y.  164)  this 
court  decided  that  a  transaction  similar  to  the  one  under 
review  was  illegal  as  against  creditors.  In  that  case  the  plain- 
tiff was  a  creditor  of  the  National  Mining  Company.  During 
the  pendency  of  an  action  to  establish  the  claim  of  the  former 
the  latter  transferred  all  its  property  and  assets  to  the  defend- 
ant, the  Millerton  Iron  Company,  which  promptly  executed 
a  inoiiigage  covering  all  of  its  property,  so  that  when  the 
plaintiff  obtained  his  judgment  and  issued  his  execution 
he  found  nothing  to  levy  upon.  In  that  case  the  defend- 
ant trust  company,  which  took  the  mortgage  in  good  faith 
and,  therefore,  occupied  a  much  better  position  than  the 
defendant  herein,  appealed  to  this  court  from  the  order  of 
the  Appellate  Division  reversing  the  judgment  dismiss- 
ing the  complaint.  Li  discussing  the  rights  of  the  parties, 
Judge  Finch,  speaking  for  this  court  said :  ^'  As  against 
the  creditor  the  transfer  to  the  Millerton  Company  was 
ill^al  and  in  fraud  of  his  rights.  The  assets  of  a  corpora- 
tion are  a  trust  fund  for  the  payment  of  its  debts,  upon 
which  the  creditors  have  an  equitable  lien,  both  as  against 
stockholders  and  all  transferees,  except  those  purchasing  in 
good  faith  and  for  value.  {BarUett  v.  Drew^  67  N.  Y.  587 ; 
Brum,  V.  M.  M.  Ins.  Co.^  16  Fed.  Kep.  143 ;  Morawetz  on 
Corp.  sec  791.)  The  Millerton  Company  was  not  such  a  pur- 
chaser. It  parted  with  nothing.  It  knew  and  participated  in 
the  illegal  purpose  to  destroy  the  National  Company,  to  make 
it  ntterly  insolvent  and  to  deprive  its  creditors  of  the  trust 
fond  npon  which  they  had  the  right  to  rely,  and  so  they  were 
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at  liberty  to  set  aside  the  transfer  so  far  as  it  barred  their 
remedy,  and  to  enforce  their  equitable  lien  upon  the  property 
in  the  hands  of  the  transferee."  The  only  difference  between 
the  transferee  in  that  case  and  in  this,  is  that  there  it  gave  up 
nothing  except  its  promise  to  pay  the  indebtedness  of  the  trans- 
ferrer, and  here  it  gave  up  stock,  not  to  the  transferrer,  but 
to  an  individual  stockholder  who  did  not  undertake  to  pay  the 
corporate  debts.  Neither  became  a  purchaser  for  value  under 
such  circujnstances.  Other  authorities  might  be  referred  to 
in  support  of  the  position  above  outlined,  but  the  case  just 
cited  is  so  directly  in  point  that  a  further  discussion  seems 
useless. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  the  judgment  of  the  Special  Term  affirmed,  with  costs  in 
all  courts. 

Bartlett,  Martin,  Vann  and  Cullen,  JJ.,  concur ;  Gray, 
J.,  concurs  in  result ;  Parker,  Ch.  J.,  not  voting. 

Ordered  accordingly. 
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Keuka  College,  Respondent,  v.  George  A.  Ray,  Appellant. 

1.  Contract  —  Comsideration.  Where  a  voluntary  promise  to  pay 
money,  expressly  or  impliedly,  either  imposes  upon  the  promisee  some 
obligation,  or  requests  of  the  promisee  the  performance  of  services  upon 
the  strength  of  the  promise,  if  the  conditions  are  mot,  there  is  a  con- 
sideration which  will  suffice  to  uphold  the  agreement  and  the  promisee 
may  compel  payment. 

2.  Evidence  Tending  to  Show  Nature  op  Consideration.  In  an 
action  to  recover  upon  a  promissory  note  given  "in  consideration  of 
founding  a  college,''  testimony  of  the  person  who  procured  the  note  as  to 
what  was  said  and  done  by  and  between  him  and  the  maker,  at  the 
time  the  note  was  given,  tending  to  show  that  the  plaintiff  undertook  to 
perform  acts  and  services  upon  the  invitation  or  request  of  the  defendant, 
is  not  open  to  the  objection  that  it  tended  to  contradict  or  to  vary  the 
written  agreement,  but  is  admissible  and  proper  to  establish  that  there 
was  a  good  consideration  for  the  note  in  the  acts  undertaken  to  be  per 
formed  by  the  plaintiff  upon  the  strength  and  inducement  of  the  promise. 

Keuka  College  v.  Bay,  41  App.  Div.  300,  affirmed. 


(Submitted  May  2,  1901;  decided  May  10,  1901.> 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  14,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  F.  Tahor  for  appellant.  The  promise  of  the 
defendant  was  at  most  an  executory  gift  to  pay  at  a  future 
time  by  the  provisions  of  a  note,  and,  therefore,  void.  (  Wil- 
son V.  B.  E,  Soc.^  10  Barb.  315 ;  Harris  v.  Clark^  3  N.  Y. 
Ill ;  Matter  of  James,  146  N.  Y.  94 ;  T.  T,  S.  B.  Church  v. 
ComeU,  117  N.  Y.  604;  Dodge  v.  Potid,  23  N.  Y.  78;  Van 
Bensselaer  v.  Aiheriy  44  N.  Y.  134.)  The  endowment  of  a 
literary  institution  is  not  a  sufficient  consideration  to  uphold  a 
subscription  to  a  fund  designed  for  that  object.  {Trustees 
Hamilton  College  v.  Stewart,  1  N.  Y.  581 ;  Stewart  v.  Trus- 
tees Hamilton  College,  2  Den.  422 ;  Preshy.  Church  v. 
Cooper,  112  N.  Y.  523 ;  T  T,  St.  Baptist  Church  v.  CorneU, 
117  N.  Y.  601.)  The  testimony  of  Ball,  as  to  what  took  place 
at  the  time  of  the  signing  of  the  paper  writing  and  his  decla- 
rations to  defendant,  was  inadmissible  for  the  purpose  of 
proving  a  consideration  for  the  defendant's  subscription,  and 
the  exception  to  the  reception  of  this  evidence  was  well  taken. 
{Case  V.  P.  B.  Co.,  134  N.  Y.  78 ;  Home  v.  Walch,  144  N. 
Y.  421 ;  Emmett  v.  Penoyer,  151  N.  Y.  567;  Stowell  v.  G. 
Ins.  Co.,  163  N.  Y.  298 ;  Snyder  v.  Llndsey,  157  N.  Y. 
616.) 

M.  A .  Lea/ry  for  respondent.  The  plaintiff  has  shown  a 
fall  and  sufficient  consideration  to  sustain  the  note.  {Barnes 
V.  Perine,  12  N.  Y.  18 ;  W.  &  0.  C.  Institute  v.  Smith,  36 
Barb.  576 ;  Trustees  Ham.  College  v.  Stewart,  1  N.  Y.  581 ; 
Hutchins  v.  Smith,  46  Barb.  235  ;  R.  U.  Seminary  v.  Mc- 
Donald, 34  N.  Y.  379 ;  DAmoreux  v.  Gould,  7  N.  Y.  349  ; 
Preskyteriam,  Society   v.  Beach,  74  N.  Y.  72;   Roberts  v. 
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Oobh,  103  N.  Y.  600.)  The  testimony  of  Dr.  Ball  as  to  what 
took  place  between  him  and  the  defendant  at  the  time  of 
making  the  note  was  properly  received.  {Bookstaver  v. 
Jai/fie,  60  N.  Y.  149  j  Ua?nmo7id  v.  Shepard^  40  How.  Pr. 
452.) 

Gray,  J.  This  action  was  brought  against  the  defendant 
upon  a  promissory  note ;  which  is  in  the  following  language  : 

"  $500.  Keuka  Park,  N.  Y.  Dec.  29,  1893. 

"  In  consideration  of  founding  a  college  at  Keuka  Park, 
Yates  Co.,  N.  Y.,  I  promise  to  pay  to  the  Treasurer  of  Keuka 
College,  or  order,  at  the  office  of  said  college,  the  sum  of  five 
hundred  dollars  on  or  before  the  first  day  of  January,  1897, 
with  interest  annually  at  five  per  cent.,  for  the  purpose  of 
endowing  said  Keuka  College  ;  and  in  case  I  shall  die  previous 
to  that  date,  then  this  note  shall  become  due  and  payable  ia 
one  year  from  my  decease." 

The  defense  was  that  the  note  was  unenforceable,  as  being 
without  any  consideration  to  support  it.  The  case  was  tried 
before  a  judge,  without  a  jury,  and  findings  of  fact  were 
made ;  of  which  one  was  "  that  said  note  is  founded  upon 
an  adequate,  valid  and  sufticient  consideration."  The  judg- 
ment, which  the  plaintiff  recovered,  was  unanimously  affirmed 
at  the  Appellate  Division  and  we  are  concluded  from  any 
review  of  the  evidence.  Except  the  correctness  of  the 
rulings  made  by  the  trial  judge,  in  the  admission,  or  the 
rejection  of  evidence,  there  is  nothing  open  to  our  considera- 
tion ;  for  the  exception  to  the  denial  of  the  motion  for  a  non- 
suit presents  no  question  of  law  within  the  jurisdiction  of 
this  court  to  review.  The  grounds  advanced  in  behalf  of  that 
motion  related  to  the  effect  of  the  evidence  upon  the  issue 
raised  by  the  pleadings  and  the  unanimous  affirmance  of  the 
judgment  entered  upon  the  decision  of  the  trial  court  finally 
settled  any  question  of  that  nature.  With  respect  to  the  trial 
judge's  rulings,  the  principal  contention  is  that  the  testimony 
of  a  witness  was  improperly  admitted  to  show  what  took  place 
at  the  time  the  note  was  given.     The  witness,  w^lio  gave  this 
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testimony,  was  Mr.  Ball,  the  president  of  the  board  of  trustees 
of  the  plaintiff,  and  he  was  allowed  to  state  what  was  said  and 
done  by,  and  between,  him  and  the  defendant.  It  seems  that  in 
1892  a  charter  had  been  granted  by  the  board  of  regents  of  the 
university  of  this  state,  provisionally  incorporating  the  plain- 
tiff, until  the  requirements  prescribed  by  law,  or  by  the 
university  ordinances,  should  be  fully  met.  The  witness 
endeavored  to  procure  subscriptions  to  the  amount  of  $100,000, 
which  the  law  requii'ed  as  a  corporate  fund,  in  order  that  the 
plaintiff  might  receive  a  permanent  charter,  and,  among  others, 
he  approached  the  defendant.  He  informed  him  concerning 
the  plaintiff's  project  and  that  Gen.  George  J.  Magee  had 
promised,  in  the  event  of  $20,000  being  raised  within  a  given 
time,  to  give  $5,000  to  the  fund.  Seven  or  eight  thousand 
dollars  of  the  $20,000  had,  already,  been  subscribed  and  the 
college  was  endeavoring  to  raise  the  balance.  The  defendant, 
then,  gave  the  note  in  question  and,  subsequently,  the  plaintiff 
was  successful  in  meeting  the  conditions  of  Gen.  Magee's 
promise,  through  subscriptions  to  the  amount  of  $20,000,  being 
made.  The  college,  through  its  agents,  not  only  spent  time 
and  money  in  getting  these  further  necessary  subscriptions,  as 
this  testimony  showed,  but  procured  an  extension  of  its  pro- 
visional charter  from  the  regents,  to  enable  it  to  complete  its 
required  fund.  The  defendant  objected  to  this  testimony  by 
Ball  and  excepted  to  the  rulings  under  which  it  was  admitted. 
His  argument  is  that,  as  the  defendant's  agreement  was  in 
writing  and  the  consideration  specifically  named  therein,  the 
evidence  tended  necessarily  to  affect  and  change  the  written 
contract. 

The  question  of  the  enforceability  of  agreements  of  the 
nature  of  the  on^in  question  has  been  frequently  the  subject 
uf  judicial  opinion  and  we  are  cited  to  many  cases  in  the  briefs 
of  counsel ;  but  1  think  the  discussion  is  reduced  simply  to 
this,  whether  the  agreement  which  is  sought  to  be  enforced, 
and  which  is  a  voluntary  promise  on  the  part  of  the  defend- 
ant, expressly,  or  impliedly,  either  imposes  upon  the  promisee 
some  obligation,  which  is  assumed,  or  requests  of  the  promisee 
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the  performance  of  Bervices,  which  are  to  be  performed  upon 
the  strength  of  the  promise.  If  those  conditions  are  nciet, 
then,  within  the  rule  of  law,  there  is  a  consideration  whicli 
will  snflSce  to  uphold  the  agreement,  or  the  promise.  In  this 
pecnliar  class  of  agreements  to  pay  money,  those  which  are 
conditioned,  merely,  upon  all  subscriptions  for  a  like  purpose 
aggregating  a  certain  amount  by  a  certain  day,  are  deemed  to 
lack  the  legal  consideration  to  make  them  enforceable.  The 
doctrine,  however,  may  be  regarded  as  well  established  that, 
if  money  is  promised  to  be  paid  upon  the  condition  that  the 
promisee  will  do  some  act,  or  perform  certain  services,  then  the 
latter,  upon  performance  of  the  condition,  may  compel  pay- 
ment. Nor  need  a  request  to  the  promisee  to  perform  the 
services  be  expressed  in  the  instrument ;  it  may  be  implied. 
{T'i^vstees  of  HarrbiUon  College  v.  Stewart^  1  N.  Y.  581 ; 
Barnes  v.  Periney  12  ih,  18 ;  Preah,  ChurcK  of  Albany  v. 
Cooper y  112  ih,  517.)  In  the  latter  case,  Judge  Andrews 
re-asserts  the  doctrine,  as  laid  down  in  the  earlier  cases,  that  a 
naked  promise  to  pay  money,  bare  of  any  condition,  accepted 
by  the  promisee,  to  do  something,  will  not  be  sustained ;  but 
he,  very  distinctly,  recognizes  the  rule  that  where  there  is  a 
request  to  the  promisee  to  go  on  and  render  services,  or  to 
incur  liabilities,  on  the  faith  of  a  subscription,  which  request 
is  complied  with,  the  subscription  would  be  binding.  It  may 
be  observed  that  the  difficulty  in  the  case  last  mentioned,  and 
which  prevented  the  maintenance  of  the  action  upon  the 
defendant's  subscription,  was,  as  Judge  Andrews  stated,  that 
thei'e  was  "  no  evidence,  express  or  implied,  on  the  face  of  the 
subscription  paper,  nor  any  evidence  outside  of  it^  that  the 
corporation,  or  its  trustees,  did,  or  undertook  to  do,  anything 
on  the  invitation  or  request  of  the  subscribers."  Now  the 
evidence  of  the  witness  Ball  showed  that  the  plaintiff  was 
provisionally  chartered  as  a  college  and  that  it  was  necessary 
to  raise  a  certain  sum  of  money  to  entitle  it  to  a  full  charter ; 
that  a  large  bum  had  been  promised,  conditionally  upon 
$20,000  being  raised  by  a  certain  time  from  others,  and  that 
the  defendant's  promise  to  pay  $500  was  a  step  in  the  plain- 
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tiff's  proceeding,  which  invited  it  to  continue  its  efforts  and 
whereby  it  was,  impliedly,  requested  to  do  so  and  to  expend 
the  incidental  time  and  money  in  accomplishing  the  purpose. 

Ball's  evidence  was,  clearly,  not  open  to  the  objection  that  it 
tended  to  contradict,  or  to  vary,  the  defendant's  agreement. 
It  furnished  an  element  of  proof,  the  absence  of  which,  in  the 
case  of  Presb.  Church  of  Albany  v.  Cooper  {mpra\  defeated 
the  action.  That  is  to  say,  the  testimony  of  the  witness  was 
evidence  aliunde  the  contract  to  show  that  the  plaintiff  under- 
took to,  and  did,  perform  acts  and  services  upon  the  invitation, 
or  request,  of  the  defendant.  Where  the  question  is  one 
between  the  original  parties  to  the  instrument,  as  in  this  case, 
proof  may  be  made  of  the  consideration  and  of  such  facts, 
attending  the  making  and  delivery  of  the  note,  as  are  not 
inconsistent  with  the  instrument.  {Bookata/oer  v.  Jayne^  60 
N.  y.  146.)  Within  the  cases  of  Barnes  f,  Pervne  and 
Presb.  Church  of  Albany  v.  Cooper  (supra),  the  evidence 
of  Ball  was  admissible,  and  was  proper,  to  establish  that  there 
was  a  good  consideration  for  the  defendant's  promise  in  the 
acts  undertaken  to  be  performed  by  the  promisee  upon  the 
strength  and  inducement  of  the  promise. 

For  these  reasons  I  think  that  the  judgment  should  be 
affirmed,  with  costs. 

Parker,  Ch.  J.,  Bartlett,  Haight,  Vann  and  Werner, 
JJ.,  concur  ;  Martin,  J.,  concurs  in  result. 

Judgment  affirmed. 


The  Abe  Stein  Company,  Respondent,  v,  Julius  Robertson, 

Appellant. 

Sales — €kK)DB  to  Be  Shipped  —  Damages.  Where,  under  a  contract 
proYiding  for  the  purchase  and  sale  of  a  quantity  of  goods  "expected  to 
arrive/'  the  seller  to  ship  them  immediately,  they  to  be  of  a  certain  quality, 
any  question  of  quality  to  be  decided  by  the  selling  brokers,  and  their 
decision  to  be  final  and  binding  on  both  parties,  modified  by  a  letter  adding 
the  usual  condition  of  *'  no  arrival,  no  sale,"  the  goods  are  shipped  by  the 
seller  and  tendered  to  the  purchaser  in  fulfillment  of  the  contract,  and  are 
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inspected  by  the  brokers  who  determine  that  they  arc  not  of  the  kind  nor 
quality  required  by  the  contract,  the  terms  "  expected  to  arrive *'  and  "no 
arrival,  no  sale,"  apply  only  to  the  risks  or  perils  of  navigation  or  transpor- 
tation, and  the  goods  which  the  seller  intended  to  deliver  and  which  he 
tendered  to  the  purchaser  in  performance  of  his  contract  having  been 
determined,  in  the  manner  provided  therein,  not  to  be  of  the  quality  which 
he  contracted  to  sell,  in  the  absence  of  fraud,  mistake  or  collusion  on  the 
part  of  the  brokers,  the  purchaser  is  not  bound  to  accept  them,  and  is 
entitled  to  recover  such  damages  as  he  sustains  by  the  failure  to  deliver, 
goods  of  the  quality  described  in  the  agreement. 
Abe  Stein  Co.  v.  Robertson,  38  App.  Div.  311,  affirmed. 

(Argued  April  25,  1901;  decided  May  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered  April 
7, 1899,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court  and  an  order  denying  a 
motion  for  a  new  trial. 

The  nature  of  the  action  atul  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  E.  R-n^hmore  and  Edwin  F.  Stem  for  appellant. 
The  contract  was  for  the  sale  of  goods  to  "  arrive,"  and  was  con- 
ditional upon  the  arrival  of  the  merchandise  described  therein. 
{Lovatt  V.  Hamilton^  5  M.  &  W.  644: ;  Stochlalc  v.  Dnnlop^ 
6  M.  &  W.  224 ;  Johnson  v.  MeDonalrl,  9  M.  &  W.  600 ; 
Azeman  v.  Casell^a^  L.  R.  [2  C.  P.]  431 ;  Bowes  v.  Shandy 
L.  R.  [2  App.  Cas.]  455;  Russell  v.  Nlcoll,  3  Wend.  112; 
Shields  V.  Pettie  cfe  J/an/i,  4  N.  Y.  122 ;  Benedict  v.  Fields 
16  N.  Y.  595  ;  Field  v.  Moore,  Lalors  Supp.  to  Hill  & 
Denio,  418 ;  Cl^u  v.  McPlierson,  1  Bosw.  480.)  The  respond- 
ent's contention  that  the  contract  in  suit  contains  a!i  indepen- 
dent and  express  warranty  of  quality,  and,  therefore,  that  a 
different  rule  applies  is  untenable.  {Reed  v.  Randall,  29  N. 
Y.  358,  362  ;  Spraqrie  v.  Blake,  20  Wend.  64 ;  Bmoes  v. 
Shand,  L.  R.  [2  App.  Ctw.]  480;  Xorringtonv.  Wright,  115 
U.  S.  188 ;  Mondell  v.  Steel,  8  M.  &  W.  870 ;  Ueyxoorth  v. 
Hutchinson,  L.  R.  [2  Q.  1>.]  447;  Mailer  v.  Eno,  14  X.  Y. 
597 ;  Day  v.  Pool,  52  N.  Y.  416 ;  Parks  v.  M.  A,  cf?  T.  Co.,  54 
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X.  Y.  591 ;  Brigg  v.  IlUtofi,  99  N.  Y.  529.)  The  court  erred 
in  its  construction  of  the  provision  referring  the  question  of 
quality  to  the  selling  brokers  and  their  decision  thereon,  and 
in  its  rulings  upon  questions  of  evidence  relating  thereto. 
{Fhyioorth  v.  HutehinHony  L.  R.  [2  Q.  B.]  447.) 

S,  LivhigsUyii  Smnuels  for  respondent.  The  words  "  goods 
to  be  shipped  "  constitute  an  absolute  undertaking  that  goat 
skins,  such  as  those  described  in  the  contract,  shall  be  put  on 
board  a  steamer  for  New  York.  {Benedict  v.  Fields  16  N. 
Y.  595 ;  Anderson  v.  Read,,  106  N.  Y.  333 ;  Harrimn  v. 
Fortlage,  161  U.  S.  57;  Bnssell  v.  Nicoll,  3  Wend.  112; 
Ledori  V.  Havemeyey\  121  N.  Y.  179 ;  Siinon  v.  Braddon^  2 
C.  B.  [N.  S.]  324.)  The  term  '*  expected  to  arrive  "  does  not 
impair  the  obligation  of  the  agreement  of  the  seller  to  "  ship  " 
the  goods  described.  (1  Pars,  on  Cont.  [5th  ed.]  564;  Hale 
V.  Rawson^  4  C.  B.  [N.  S.]  85  ;  Ilavemeyer  v.  CunmngJiavXy 
35  Barb.  515;  Russell  v.  Nicoll^  3  Wend.  112;  Neldon  v. 
Smith,  36  N.  J.  L.  148 ;  Dike  v.  Reiaijiger,  23  Hun,  241 ; 
H(jle  V.  Rofwson,  4  C.  B.  [N.  S.]  85 ;  lasigi  v.  Rosenstein, 
141  N.  Y.  414;  Harrison  v.  Fortlage,  161  U.  S.  57.)  The 
contract  contained  an  express  warranty  that  the  goods  to 
be  tendered  should  correspond  with  the  goods  contracted 
for,  which  is  not  affected  by  the  term  "expected  to 
arrive,"  and  entitles  the  plaintiff  to  damages  for  the  breach. 
(//.  K.  A  S.  Banking  Corp,  v.  Cooper,  114  N.  Y.  388; 
Dike  V.  Reitlinger,  23  Ilun,  241 ;  Midler  v.  Eno,  14  N. 
Y.  597;  Day  v.  Pool,  52  N.  Y.  416;  F.  C  Co.  v.  Metz- 
ger,  118  N.  Y.  260 ;  Brigg  v.  Hilton,  99  N.  Y.  527 ;  Mc- 
Parlin  v.  Boynton,  8  Hun,  449 ;  71  N.  Y.  604 ;  N.  W 
S.  M.  M.  P.  Co.  V.  Reiiiington,  41  Hun,  218;  Carleton 
V.  Z.,  A,  cfe  Co,,  149  N.  Y.  137.)  Plaintiff  was  entitled 
to  reject  the  goods  and  recover  damages  by  reason  of 
their  not  corresponding  in  quality  with  those  called  for  by 
the  contract.  {Carleton  v.  L,,  A.  c6  6V>.,  149  N.  Y.  137 ; 
Reed  v.  Randall,  29  N.  Y.  358;  C,  I,  Co.  v.  Pope,  lOS  N. 
y.  232 ;  Richardson  v.   Levi,  69    Hun,  432 ;    Uargous   v. 


1 04  Abe  Stein  Co.  v,  Kobertson.  [May, 


Opinion  of  the  Court,  per  Martin,  J.  [Vol.  167. 


Stone,  5  N.  Y.  86 ;  Dutchess  Co.  v.  Harding,  49  N.  T.  321 ; 
(xaj/hrd  Mfy,  Co,  v.  AUen^  53  N.  Y.  515 ;  Oregon,  L  Co,  v. 
lioach,  117  N.  Y.  527 ;  Studer  v.  Bleistein,  115  N.  Y.  316.) 
The  decision  of  the  selling  brokers  that  the  skins  tendered  did 
not  correspond  in  quality  with  requirements  of  the  con- 
tract is  conclusive  upon  the  parties.  {McParlin  v.  Boynton, 
8  Hun,  449  ;  71  N.  Y.  604 ;  Carleton  v.  Z.,  A,  (&  Co,,  149  N. 
Y.  137  ;  Perkins  v,  Giles,  50  N.  Y.  228 ;  Sweet  v.  Morri- 
son, 116  N.  Y.  19 ;  IIoj>per  v.  Sage,  112  N.  Y.  530.) 

Martin,  J.  The  action  was  to  recover  damages  for  the  / 
breach  of  a  contract  between  the  parties  for  the  purchase  and 
sale  of  a  quantity  of  goat  skins.  The  agreement  was  made 
through  brokers  and  evidenced  by  a  bought-and-sold  note 
dated  May  24,  1895,  modified  by  a  letter  dated  the  thirty-first 
of  the  same  month. 

The  note  was  as  follows : 

"  New  York,  May  2Uh,  1895. 

"  Sold  for  account  of  Messrs.  L.  F.  Robertson  &  Son,  to  the 
Abe  Stein  Company.  About  85,000  Tein-sin  goat  skins, 
firsts,  1^  to  2  11)8.  avg.,  expected  to  arrive  from  China,  at 
22  cts.  per  lb.  Goods  to  be  shipped  immediately  by  steamer 
or  steamers  to  New  York.  About  f  of  lot  to  be  medium 
black  haired  skins,  and  the  remainder  ^  white  or  gray  haired 
skins,  of  which  40  per  cent,  medium  hair,  60  per  cent, 
medium  to  long  hair.  Skins  to  be  of  the  usual  good  quality 
of  this  province ;  any  question  of  quality  to  be  decided  by 
selling  brokers,  and  their  decision  to  be  final  and  binding  on 
both  parties.  Terms  net  cash  and  to  be  taken  from  the 
w^harf 

"  JOHN  ANDRESEN  &  ^O^,' Brokers:' 

The  modification  by  letter  was  the  addition  of  the  usual 
condition  of  "  no  arrival,  no  sale." 

Subsequently  the  defendant  notified  the  brokers  of  the 
arrival  of  a  portion  of  the  goods,  which  were  inspected  by 
them  in  the  presence  of  both  parties,  whereupon  they  deter- 
mined that  the  goods  tendered  were  not  of  the  kind  nor 


1901. J  Abe  Stein  Co.  v.  Kobebtson.  105 


N.  Y.  Rep.]  Opinion  of  the  Court,  per  Martin,  J. 


qnality  described  in  the  contract.  As  subsequent  shipments 
were  received,  they  were  also  examined  in  the  same  way,  and 
the  same  conclusion  was  reached  in  regard  to  them.  Upon 
such  determinations  the  plaintiff  refused  to  receive  the  goods 
shipped,  and  brought  this  action  for  damages  sustained  by 
the  failure  of  the  defendant  to  deliver  the  goods  contracted 
for. 

The  goods  were  shipped  by  the  defendant  from  China  by 
steamers  to  New  York,  were  tendered  to  the  plain tiflE  in  ful- 
fillment of  his  contract,  and  were  obviously  intended  to  be 
furnished  under  the  agreement.  In  other  words,  the  parties 
agreed  that  the  goods  had  arrived,  and  the  question  whether 
they  were  of  the  quality  required  by  the  contract  was  pre- 
sented and  determined  in  the  manner  therein  provided. 

As  there  was  no  serious  question  as  to  the  amount  of  dam- 
ages, the  court  ordered  a  verdict  for  the  amount  proved,  for 
which  a  judgment  was  entered,  with  costs. 

An  analysis  of  the  contract  discloses  that  the  defendant 
agreed  to  sell  about  eighty-five  thousand  goat  skins,  of  the 
kind,  weight,  description,  quality  and  for  the  price  set  out 
tlierein.  It  also  shows  that  the  goods  were  expected  to  arrive 
from  China ;  that  the  defendant  agreed  that  they  should  be 
shipped  immediately  by  steamer  or  steamers  to  New  York ; 
that  any  question  of  quality  should  be  decided  by  the  selling 
brokers,  and  that  their  decision  should  be  final  and  binding 
upon  both  parties.  When  the  goods  were  inspected  by  them, 
the  question  whether  they  were  such  as  the  contract  required 
was  to  be  and  was  conclusively  settled  by  the  decision  of  the 
selling  brokers,  and  could  not  be  litigated  in  the  absence  of 
any  claim  or  suggestion  of  fraud,  mistake  or  collusion. 

The  appellant  insists  that  the  contract  was  conditional,  not 
only  as  to  its  performance,  but  as  to  its  effect,  and  that  the 
provisions  "  expected  to  arrive  from  China  "  and  "  no  arrival,  no 
sale,"  were  in  effect  an  agreement  that  if  the  goods  referred 
to  in  the  contract,  when  they  arrived,  were  not  of  the  quality 
prescribed,  the  contract  was  at  an  end  and  the  plaintiff  could 
recover  nothing  for  its  breach.    Doubtless  the  effect  of  those 
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provisions  was  to  relieve  the  defendant  from  any  breach  of 
the  contract  occasioned  by  the  non-arrival  of  the  goods,  pro- 
vided it  was  not  caused  by  fault  of  the  seller.  There  are  also 
other  cases  relied  upon  by  the  appellant  where  the  existence 
of  a  right  of  recovery  is  conditional  upon  the  arrival  of  goods 
of  the  quality  specified  in  the  agreement.  But  no  such  con- 
dition existed  in  this  case,  as  there  was  an  express  agreement 
upon  the  part  of  the  seller  to  make  shipment  of  the  goods 
particularly  specified  in  the  contract. 

This  contract  was  clearly  executory,  and  the  title  was  not 
intended  to  pass  until  the  goods  arrived  and  were  delivered. 
{Benedict  v.  Fields  16  N.  Y.  595,  597;  Anderson  v.  Read^ 
106  N.  Y.  333.)  But  the  principle  that  if  the  goods  specified 
and  described  in  the  contract  do  not  arrive,  a  condition  which 
terminates  the  co!itract  exists  and  the  seller  is  not  liable,  has 
no  application  where  the  contract  contains  either  a  warranty 
that  the  shipment  has  been  made,  or  an  express  agreement 
upon  the  part  of  the  seller  to  make  shipment  of  goods 
described.  In  the  latter  case  the  contract  is  an  existing  and 
continuing  one,  and  its  provisions  as  to  the  quality  of  the 
goods  are  not  only  conditions  precedent  to  any  obligation 
upon  the  part  of  the  buyer  to  accept  them,  but  where  the 
seller  fails  to  ship  goods  of  the  quality  required,  the  buyer  is 
also  entitled  to  such  damages  as  he  sustains  by  reason  of  such 
failure.  {CUrk  v.  Fey,  121  N.  Y.  470;  Eppens,  Smith  & 
Wiemann  Co,  v.  LittUjohn,  27  App.  Div.  22  ;  S,  C,  164  N.  Y. 
187.)  In  these  cases  it  was  held  that  where  a  seller  had  agreed 
to  ship  goods,  and  their  failure  to  arrive  resulted  from  his 
omission  to  ship  them,  the  failure  was  caused  by  the  fault  of 
the  seller  and  did  not  operate  to  relieve  him  from  his  contract. 

In  this  case,  as  the  contract  required  the  defendant  to  ship 
the  goods  described  therein  immediately  by  steamer  or  steam- 
ers to  New  York,  he  was  bonnd  not  only  to  ship  goods  at  the 
time  and  in  the  manner  directed,  but  was  likewise  bound  to 
ship  goods  of  the  quality  required,  and  upon  his  failure  to  do 
so  he  was  liable  for  a  breach  of  the  contract. 

The  parties  expressly  agreed  that  the  question  of  quality 
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was  to  be  conclusively  determined  by  the  brokers.  That  was 
the  only  question  about  which  there  was  any  controversy  in 
this  case.  The  undisputed  evidence  is  that  the  brokers  decided 
that  the  goods  were  not  of  the  quality  required  by  the  con- 
tract, and  as  there  Avas  no  fraud  or  collusion  upon  their  part 
their  decision  concluded  the  parties  upon  that  question. 

The  conclusion  we  have  reached  in  this  case  is  ;  1.  That  the 
terms  "  expected  to  arrive  "  and  "  no  arrival,  no  sale,"  apply 
only  to  the  risks  or  perils  of  navigation  or  transportation. 
2.  That  the  goods  which  the  defendant  intended  to  deliver 
and  which  he  tendered  to  the  plaintiff  in  performance  of  his 
contract  having  been  determined  in  the  manner  provided 
therein,  not  to  be  of  the  quality  which  he  contracted  to  sell, 
the  plaintiff  was  not  bound  to  accept  them.  3.  It  having  been 
proved  by  undisputed  evidence  that  the  goods  which  the 
defendant  shipped  in  pursuance  of  his  contract  arrived,  and 
it  having  been  conclusively  established  in  the  manner  pointed 
out  in  the  contract  that  they  were  not  of  the  quality  required, 
the  plaintiff  was  entitled  to  recover  such  damages  as  he  sus- 
tained by  the  defendant's  failure  to  deliver  goods  of  the  qual- 
ity described  in  the  agreement.  4.  Under  these  circumstances, 
with  the  additional  one  that  there  was  no  dispute  as  to  the 
amount  of  damages  sustained,  the  court  properly  directed  a 
verdict,  and  tiie  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Vann,  Landon  and 
CuLLEN,  JJ.,  concur. 

Judgment  affirmed. 


IIexry  O.  Ewin'o,  as  Receiver  of  the  Cardiff  Coal  and 
Iron  Company,  Appellant,  v.  George  B.  Wiohtman, 
Respondent. 

Venik)r  and  Purchaser  —  Ukcovery  on  Promissory  Notes  — 
Dependent  Agreements.  An  action  to  recover  on  promissory  notes, 
delivered  to  represent  the  deferred  payments  to  be  made  for  certain  lands 
nrhich  by  a  contract  bearintj  the  same  date  were  to  he  conveved  in  tlie 
future  upon  the  payment  of  the  purcliase  mone}',  cannot  be  maintained 
between  the  original  parties,  where  no  tender  of  conveyance  has  been 
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made  to  the  purchaser,  since  the  agreement  to  convey  or  to  deliver  posses- 
sion of  the  lands  and  the  agreement  to  pay  the  purchase  money,  being  con- 
current in  time,  are  dependent. 
Ewing  v.  Wightman,  52  App.  Div.  416,  affirmed. 

(Argued  March  21,  1901;  decided  May  14,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
10,  1900,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  the  report  of  a  referee.  * 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Heiiry  H,  Whitman  for  appellant.  The  companj^  or  its 
receiver,  did  not  forfeit  the  right  to  enforce  payment  of  the 
notes,  either  by  failing  to  tender  deeds  at  the  time  the  last 
notes  matured,  or  by  failing  to  release  the  lien  on  the  Hembree 
lots  before  the  notes  became  due,  because  the  contract  was 
continuing  and  subsisting.  {Laird  v.  Smithy  44  N.  Y.  618 ; 
Newton  v.  Ilall^  90  Cal.  487 ;  Raymond  v.  Land  Co.y  53 
Fed.  Rep.  883 ;  2  Warvelle  on  Vendoi's,  775 ;  Higgins  v. 
Eagleton,  155  N.  Y.  466 ;  Ziehen  v.  Smith,  148  N.  Y.  558.) 
The  question  of  tender  is  immaterial,  because  the  obligation  to 
pay  the  notes  was  independent  of  the  agreement  to  convey. 
{Beecher  v.  Conradt^  13  N.  Y.  108 ;  Eddy  v.  Dams,  116  N. 
Y.  247 ;  Langdell  on  Law  of  Cont.  [2d  ed.]  150 ;  Harriman  on 
Cont.  159,160;  Pars,  on  Bills  &  Notes,  203;  Lewis  v. 
McMUUn,  41  Barb.  420 ;  Spiller  v.  WesHanlc,  4  B.  &  Ad. 
155 ;  Moggridge  v.  Jones,  14  East,  486 ;  BrinTdey  v.  Bethel, 
9  Heisk.  786 ;  Johnson  v.  Kurtz,  97  Tenn.  503.) 

Williavi  C.  Camumfin  for  respondent.  The  company  was 
obliged  to  make  a  tender  of  the  deeds.  When  the  last  install- 
ment fell  due  the  payment  of  the  whole  purchase  price 
and  the  conveyance  of  the  land  became  dependent  acts,  and 
no  right  to  the  purchase  price  arose  until  performance  on  its 
part  bv  a  convevance  or  tender  of  conveyance  of  the  land. 
{Bf^inkhy  v.  Bethel,  9   Ileisk.  786 ;  Parker  v.  ParmeLe,  20 
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Johns.  130;  Johnscyix  v.  Wygant^  11  Wend.  48;  Morris  w, 
Sitter,  1  Den.  59;  Beecher  v.  Conradt,  13  N.  Y.  108;  Eddy 
V.  Diwi%,  116  N.  Y.  247 ;  HoiUj  v.  Parr,  13  Hun,  95  ;  James 
V.  BurcheU,  82  N.  Y.  108.)    ♦ 

CuLLKN,  J.  This  action  is  brought  to  recover  on  a  series 
of  promissory  notes  made  or  indorsed  by  the  defendant  to  the 
Cardiff  Coal  and  Iron  Company  under  a  number  of  contracts 
by  which  said  company  contracted  to  sell  and  convey  to  Wight- 
man  certain  parcels  of  land  in  the  State  of  Tennessee.  One 
of  the  defenses  pleaded  by  the  respondent  was  that  these  notes 
were  delivered  to  represent  the  deferred  payments  to  be  made 
for  said  lands,  upon  the  payment  of  which  the  lauds  were  to 
be  conveyed  to  him,  and  that  the  company  at  the  day  fixed 
for  the  conveyance  of  the  land  was  unable  to  give  the  respond- 
ent title  thereto  and  tendered  no  deed  or  conveyance  to  him. 
The  following  are  the  forms  of  the  contract  and  of  the  note, 
which  bear  the  same  date :  "  For  and  in  consideration  of  the 
sum  of  Four  hundred  and  sixteen  and  70/100  Dollars 
($416.70)  in  hand  paid  on  the  delivery  of  this  instrument,  the 
receipt  of  which  is  hereby  acknowledged,  and  the  further  sum  of 
Eight  hundred  and  thirty-three  and  30/100  Dollars  (|833.30) 
to  be  paid  in  equal  installments  in  six  and  twelve  months  from 
date  to  be  evidenced  by  two  notes,  executed  by  the  said  bar- 
gainor hereinafter  named,  due  and  playable,  respectively,  six  and 
twelve  mouths  after  date,  with  interest  from  date.  The  Cardiff 
Coal  and  Iron  Company,  a  body,  coi^porate  under  the  laws  of  the 
State  of  Tennessee,  has  bargained  and  sold,  and  hereby  agrees 
and  binds  itself  to  convey  by  deed  in  fee  simple  with  cove- 
nants of  general  warranty,  on  paymont  in  full  of  the  purchase 
money  at  the  times  and  in  the  manner  hereinbefore  set  forth 
unto  George  B.  Wightman,  his  heirs  or  assigns,  a  Jot  or  parcel 
of  lands  lying  in  the  13th  Civil  District  of  Roane  County, 
Tennessee,  being  Lot  No.  Five  in  block  thirty-four  in  the 
Town  of  Cardiff,  as  shown  by  the  plat  of  said  town  in  the 
Register's  office  of  Roane  County." 

(Note.)    "  $416  60/ 100.    1 2  months  after  date,  I  promise  to 
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pay  the  Cardiff  Coal  and  Iron  Company,  or  order,  Four  Hun- 
dred and  sixteen  and  60/100  dollars  for  value  received  with 
ijiterest  from  date.  This  note  is  given  in  part  consideration  for 
land  this  day  bought  of  the  said  Cardiff  Coal  ife  Iron  Company, 
and  a  lien  is  retained  on  said  land  to  secure  the  payment  of  this 
note.  If  this  note  is  not  paid  at  maturity  and  is  placed  in 
the  hands  of  an  attorney  for  collection  agreed  to  pay  10 

per  cent,  attorney's  fees,  to  be  taxed  as  costs.  This  30th 
day  of  April,  1890.  George  B.  Wiglitman."  The  referee 
before  whom  the  cause  was  tried  rendered  a  short  form  of 
decision,!  in  which  he  held  that  the  agreements  to  convey  the 
land  and  pay  the  notes  were  concurrent  and  dependent,  and 
that  the  plaintiff  could  not  maintain  the  action  on  the  notes, 
as  no  tender  of  conveyance  had  been  made  to  the  defendant. 
The  unanimous  affirmance  by  the  Appellate  Division  leaves 
open  for  our  determination  but  one  question,  whether  the 
payment  of  the  notes  and  the  conveyance  of  the  land  were 
dependent  covenants.  The  law  is  firmly  established  in  this 
state  that  in,  a  contract  for  the  purchase  of  lands  or  for  the 
sale  of  chattels,  the  covenant  to  convey  or  to  deli^r  posses- 
sion and  the  covenant  to  pay  the  purchase  money,  when  con- 
current in  time,  are  dependent  {Glenn  v.  liossler^  156  N.  Y. 
161 ;  Vand^ijrlft  v.  Cowh's  Engineering  Co.^  161  N.  Y.  435); 
and  that  even  in  case  the  purchase  money  is  payable  in  install- 
ments, if  the  vendor  awaits  the  maturitv  of  the  last  install- 
merit  upon  the  payment  of  which  a  conveyance  is  due,  he 
cannot  maintain  an  action  to  recover  any  installment  without 
first  putting  the  vendee  in  default  by  tendering  hitn  a  deed. 
{Beerher  v.  Conradt^  13  N.  Y.  108;  Morange  v.  Moi^rin^  3 
Keyes,  48 ;  Thovison  v.  Smithy  63  X.  Y.  301 ;  E(l<hj  v.  Davis^ 
116  N.  Y.  247.)  The  contract  of  the  ('ardiff  Company  was  not 
a  present  conveyance  of  the  land,  but  an  executory  agreement 
to  convey  in  the  future  on  the  payment  of  the  purchase  money, 
and  the  defendant  agreed  to  pay  in  consideration  of  the  actual 
convevance  of  the  land,  and  not  in  consideration  of  the  mere 
obligation  or  executory  contract  of  the  vendor.  Therefore,  if 
the  action  had  been  brought  on  the  contract,  it  could  not, 
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within  the  rule  stated,  have  been  maintained  because  of  the 
failure  of  the  vendor  to  tender  a  deed,  and  the  only  ques- 
tion remaining  is,  whether  a  different  rule  applies  where, 
as  in  the  present  case,  separate  obligations  in  the  shape  of 
promissory  notes  are  given  for  the  purchase  money.  Some 
learned  text  writers  have  asserted  the  doctrine  that  promises 
contained  in  unilateral  contracts  cannot  be  dependent,  though 
each  is  given  in  consideration  of  the  other,  and  have  criticised 
the  cases  in  this  country  holding  a  contrary  rule.  Whatever 
may  be  the  force  of  the  arguments  of  those  writers,  or  what- 
ever the  rule  in  England  {Spiller  v.  Westlake,  2  Barn.  &  Ad. 
155  ;  Moggridge  v.  JoiisSj  14  East,  486),  the  general  current 
of  authority  in  tliis  and  other  states  is  opposed  to  tliat  doctrine. 
In  Divine  v.  Divhie  (58  Barb.  264)  it  was  held  that  an  action 
could  not  be  maintained  on  a  promissory  note  given  for  a  part 
of  the  consideration  specified  in  an  executory  agreement  for 
the  sale  of  lands  and  payable  the  same  day  on  which  the  deed 
was  to  be  delivered,  without  the  plaintiff  proving  an  offer  to 
convey.  Iloag  v.  Parr  (13  Hun,  95)  is  to  the  same  effect. 
In  Levyis  v.  McMillen  (41  Barb.  420)  a  contrary  rule  was 
declared  by  a  divided  court  in  direct  opposition  to  a  previous 
decision  in  the  same  case  (31  Barb.  395).  The  case  was  doubt- 
less well  decided  regardless  of  tlie  question  we  are  now  dis- 
cussing, for  it  appeared  that  the  defendant  had  entered  on  the 
land  and  remained  iii  possession  thereof  and  tliat  the  plain  tiffs 
had  offered  to  convey,  the  only  default  on  the  plaintiffs'  part 
being  the  alleged  defect  in  their  title.  It  is  settled  law  tliat  a 
purchaser  of  land  cannot  keep  the  land  and  refuse  to  pay  for 
it,  whether  the  title  be  good  or  bad.  (  Wright  v.  Delajield^ 
23  Barb.  498.)  Kirtz  v.  Peck  (113  N.  Y.  222)  was  an  action 
on  a  promissory  note  and  somewliat  similar  to  the  case  last 
cited.  There  the  defendant  was  in  possession  of  land 'con- 
veyed to  him  by  the  plaintiff,  this  court  holding  that  the 
agreement  operated  as  a  present  deed.  The  default  on  the 
plaintiff's  part,  set  up  by  the  defendant  as  a  defense  to  the 
enforcement  of  the  note,  was  a  failure  to  execute  a  release 
provided   for  in  the   agreement.      The  agreement   did   not 
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provide  for  a  future  payment  to  be  made  by  the  vendee,  but 
for  present  payment,  the  receipt  of  which  was  acknowledged 
by  the  instrument.  Under  these  circumstances  it  was  held 
that  the  agreement  to  pay  the  note  and  that  to  deliver  the 
lease  were  independent  and  that  the  note  could  be  enforced 
without  a  tender  of  the  release.  There  is  nothing  in  the 
opinion,  however,  to  show  that  the  court  regarded  the  fact  that 
the  defendant's  promise  to  pay  was  contained  in  a  separate 
negotiable  instrument  as  affecting  the  defendant's  liability. 
On  the  contrary,  the  discussion  proceeds  on  the  assumption  that 
tlie  note  and  written  agreement  constituted  part  of  the  same 
contract,  the  character  of  the  covenants  contained  in  which 
was  to  be  determined  on  the  same  principles  as  if  there  had 
been  bat  a  single  instrument.  In  Hunt  v.  Zivermare  (o  Pick. 
395)  it  was  held  that  an  action  could  not  be  maintained  on  a 
fton-negotiable  promissory  note  given  for  the  purchase  money 
on  an  executory  contract  for  t4ie  sale  of  land  without  a  previous 
tender,  of  the  deed.  The  same  principle  seems  to  have  been 
recognized,  though  the  question  was  not  necessarily  involved, 
in  Murphy  v.  Lockwood  (21  111.  611).  No  American  case  has 
been  cited  to  us  holding  a  contrary  rule,  except  that  of  Lewis 
\.  McMillen^  hitherto  discussed.  We  think  the  weight  of 
authority  justified  the  decisions  of  the  courts  below. 

Nor  do  we  think  the  doctrine  established  by  this  decision  is 
subject  to  criticism  on  principle.  "  It  is  a  familiar  rule  that 
several  instruments  made  between  the  same  parties  at  the  same 
time  and  relating  to  the  same  subject-matter  are  to  be  read  as 
one  instrument "  {Marsh  v.  Dodge^  ^^  N.  Y.  533;  Draper 
V.  SnoWy  20  N.  Y.  331),  and  if  one  of  the  writings  is  a 
negotiable  instrument,  the  same  rule  applies  in  an  action 
between  the  parties  to  it  or  their  representatives.  {Rogers  v. 
Smithy  47  N.  Y.  324.)  "In  contracts  of  this  description,  the 
undertakings  of  the  respective  parties  are  always  considered 
dependent,  unless  a  contrary  intention  clearly  appears.  A 
different  construction  would  in  many  cases  lead  to  the  greatest 
injustice,  and  a  purchaser  might  have  payment  of  the  con- 
sideration money  enforced  upon  him,  and  yet  be  disabled  from 
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procuring  the  property  for  which  he  paid  it."  {Bank  of 
CclumMa  v.  Hagner^  1  Peters'  Beps.  455,  464;  cited  witli 
approval  by  Mabtik,  J.,  in  Glenn  v.  Hossler,  svpra,)  These 
rales  are  firmly  settled  in  our  jurisprudence,  and  I  think  it 
follows  as  a  necessary  corollary  from  those  rules  that  the  law 
is  the  same  where  a  promissory  note  is  given  for  the  purchase 
money  on  an  executory  contract  for  the  sale  of  lands  or 
chattels,  as  obtains  in  a  case  where  the  only  promise  to  pay  is 
found  in  the  contract  of  sale  itself,  provided  the  action  is 
between  the  original  parties. 

The  judgment  appealed  from  should  be  afiirmed,  with  costs. 

Pabkeb,  Ch.  J.,  Gbay,  Babtlett,  Mabtin,  Vann  and 
Webnbb,  J  J.,  concur. 

Judgment  affirmed. 


Henby  H.  Lyman,  as  Commissioner  of  Excise  of  the  State 
of  New  York,  Appellant,  v,  Nicholas  Schebmebhobn, 
Defendant,  and  Fidelity  and  Deposit  Company  of  Maby- 
LAND,  Bespondent. 

Liqxtob  Tax  Cbrtificate  —  When  Surety  upon  Bond  Given  upon 
Application  therefor  not  Liable  for  FAiiSE  Statement  in  Appli- 
cation. A  surety  upon  a  bond,  conditioned  that  the  principal  will  not 
violate  any  of  the  proyisions  of  the  Liquor  Tax  Law,  given  upon  an 
application  for  a  liquor  tax  certificate  which  falsely,  states  that  the  appli- 
cant had  never  been  convicted  of  a  felony,  does  not  guarantee  the  truth 
of  the  statement,  and  in  the  absence  of  knowledge  of  its  falsity  when  it 
executed  the  bond,  is  not  liable  for  the  acts  of  the  principal  who  had  been 
previously  convicted  of  a  felony,  in  selling  liquor  under  the  certificate, 
which  at  the  election  of  the  state  was  void  ab  initio  under  section  23  of  the 
Liquor  Tax  Law,  providing  that  no  person  who  shall  have  been  convicted 
of  a  felony  shall  traffic  in  liquor  or  be  granted  a  liquor  tax  certificate, 
since  such  sales  were,  as  to  the  surety,  protected  by  the  certificate  until 
the  assertion  by  the  state  of  its  invalidity. 

Lyman  v.  SchermefJiom,  53  App.  Div.  32,  afiirmed. 

(Argued  March  26,  1901;  decided  May  14,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
September  24,  1900,  reversing  upon  the  law  a  judgment  in 
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favor  of  plaintiff  entered  upon  a  verdict  directed  by  the  court 
at  a  Trial  Term,  but  expressly  affirming  the  facts. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 

P,  W,  CuUvncm  for  appellant.  The  principal  on  the  bond 
violated  the  Liquor  Tax  Law  during  the  life  of  the  liquor  tax 
certificate,  and  the  surety  thereby  became  liable  to  pay  the 
penalty  of  the  bond.  (L.  1896,  ch.  112,  §§  23,  34.)  A  liquor 
tax  certificate  is  only  a  receipt  for  money  paid.  The  right  to 
traffic  in  liquors  does  not  depend  upon  the  certificate,  but  upon 
a  compliance  with  the  Liquor  Tax  Law.  {People  ex  rd.  v. 
HiUiard^  28  App.  Div.  142 ;  Scalzo  v.  Sacketty  30  Misc.  Rep. 
543 ;  NUes  v.  Mathusa,  162  N.  T.  546 ;  McNedey  v.  Wdzy 
166  K.  Y.  124.) 

Frank  H.  Piatt  and  James  Picssell  Soley  for  respondent. 
The  bond  never  took  effect,  because  the  certificate  was  void 
when  it  was  issued  to  Schermerhorn.  (L.  1896,  ch.  112,  §  23  ; 
People  ex  rel,  v.  Higgins,  151  N.  T.  570 ;  Tales  v.  Adee^  84 
N.  Y.  222 ;  Raheratro  v.  Bedford,  118  N.  Y.  187;  LyToarh 
V.  Kane,  67  App.  Div.  549.) 

Landon,  J.  The  plaintiff  recovered  judgment  for  $700^ 
the  full  penalty  of  a  liquor  traffic  bond,  made  by  Schermer- 
horn as  principal  and  the  respondent  as  surety  under  section  18 
of  the  Liquor  Tax  Law,  and  filed  April  28,  1898,  by  Scher- 
merhorn with  the  county  treasurer  of  Ulster  county  with  his 
application  under  section  17  of  the  same  law  for  a  liquor  tax 
certificate.  In  this  application  Schermerhorn  falsely  stated 
that  he  had  never  been  convicted  of  a  felony.  Schermerhorn 
paid  the  liquor  tax  and  the  county  treasurer  issued  to  him  a 
liquor  tax  certificate  for  one  year  from  April  30,  1898.  In 
March,  1899,  Schermerhorn' sold  liquor  at  the  place  named  in 
the  certificate  to  persons  to  be  drunk  upon  the  premises,  and 
they  drank  the  same  thereon. 

The  bond  recites  that  Schermerhorn  is  about  to  apply  for  a 
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liquor  tax  certificate,  and  its  condition  is  "  that  if  the  liquor 
tax  certificate  applied  for  is  given  unto  the  said  principal,  and 
the  principal  will  not,  while  the  business  for  which  such 
liquor  tax  certificate  is  given  shall  be  carried  on,  *  *  * 
violate  any  of  the  provisions  of  the  liquor  tax  law,  *  *  *  '> 
tlien  it  shall  be  void,  otherwise  of  force. 

Section  23  of  the  Liquor  Tax  Law  provides  that  "  no  per- 
son who  shall  have  been  *  *  *  convicted  of  felony 
*  *  *  shall  traffic  in  liquors  or  be  granted  a  liquor  tar 
certificate  *  *  *."  The  recovery  was  had  for  a  viola- 
tion of  this  provision. 

We  assume  that  Schermerhom  had  no  right  to  trafiic  in 
liquor,  either  with  or  without  a  certificate  ;  his  legal  disqualifi- 
cation was  complete,  and  could  not  be  removed  by  the  certifi- 
cate. The  false  statement  upon  which  he  procured  it  over- 
reached the  certificate  itself,  and  at  the  election  of  the  state 
rendered  it  void  ah  initio. 

If  the  surety  had  known  when  it  executed  the  bond  that 
Schermerhom  had  been  convicted  of  a  felony,  then  complicity 
with  him  in  intending  to  violate  the  law,  and  in  his  subse- 
quent violation  of  it  by  trafficking  in  liquors,  would  be  a  nat- 
ural inference,  and  equal  liability  with  him  upon  the  bond 
would  follow.  But  the  surety  did  not  know  that  Schermer- 
hom had  been  convicted  of  a  felony.  It  did  not  guarantee 
the  truth  of  Schermerhom's  statement.  The  suretyship  results 
not  from  the  surety's  participation  in  the  principal's  wrong, 
but  from  the  state's  acceptance  of  it  as  right.  The  county 
treasurer  had  jurisdiction  to  pass  upon  the  application,  accept 
the  bond,  and  issue  the  liquor  tax  certificate.  As  between 
the  state  and  the  surety,  both  acting  in  good  faith,  the  bond 
had  its  inception  and  validity  because  the  county  treasurer 
acted  within  his  jurisdiction  in  issuing  the  certificate.  It  is 
obvious  that  the  state  might  never  obtain  knowledge  that 
Schermerhom's  statement  was  false,  or,  obtaining  it,  might 
never  act  upon  it,  and  thus  as  between  the  state  and  the  surety 
both  bond  and  certificate  would  continue  to  be  valid.  So 
long  as  the  state  insists  upon  the  validity  of  the  bond,  it  acts 
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upon  the  truth  of  the  application  and  the  validity  of  the  cer- 
tificate. Schermerhorn's  traffic  in  liquor,  here  proved,  was 
before  the  state  asserted  the  falsity  of  the  application  and  the 
invalidity  of  the  certificate,  and,  therefore,  as  to  the  surety,  the 
liquor  tax  certificate  still  protected  such  traffic. 

Until  either  the  state  or  surety  takes  some  action  with 
notice  to  the  other  that  it  elects  to  withdraw  from  the  relation 
each  has  in  good  faith  assumed  to  the  otlier,  that  relation  con* 
tinnes  in  the  sense  and  meaning  in  which  it  was  originally 
assumed.  When  the  state  changes  its  position  with  regard  to 
the  certificate  and  to  the  qualification  of  the  certificate  holder 
to  traffic  in  liquors,  while  it  may  punish  the  latter  because  of 
his  false  statement  and  his  sales  while  disqualified,  it  cannot 
punish  his  surety  without  convicting  it  of  complicity  with 
him.  Such  liability  of  the  surety  was  not  within  the  mean- 
ing or  intent  of  the  surety's  obligation.  The  surety  had  no 
intent  to  give  a  bond  for  a  convicted  felon,  and  the  state  had 
no  intent  to  ask  or  receive  such  a  bond.  The  bond  was  given 
and  received  as  for  a  person  not  disqualified.  The  position  of 
the  surety  is  no  worse  than  that  of  the  state.  The  surety  did 
not  pass  upon  the  application,  the  county  treasurer  did,  and 
the  bond  would  have  had  no  life  or  validity  but  for  that 
officer's  approval  of  the  application ;  hence,  when  the  state 
withdraws  that  approval  and  asserts  that  the  certificate  affords 
no  protection  to  its  holder,  the  bond  which  was  given  in 
consideration  of  such  protection  ceases  to  be  supported  by  it. 
The  application,  certificate,  and  bond  fall  together.  Until  the 
state  changed  its  position,  the  bond  was  good  and  the  certifi- 
cate good,  as  to  the  surety.  Thus  this  sale  of  liquor  in  ques- 
tion was  protected,  and  caused  no  breach  of  the  surety's 
obligation. 

The  order  should  be  affirmed,  and  judgment  absolute 
ordered  for  the  respondent  defendant  upon  the  stipulation, 
with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  IIaioht,  Ccllen  and 
Werner,  JJ.,  concur. 

Ordered  accordingly. 


J 
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John   P.   Everett,  Eespondent,   v.   "William  K.   Peyton, 

Appellant,  Impleaded  with  Others. 

WiLL  —  COMPROMISB  AgREBMBNT  —  INCOME  FBOM  TrUBT  PnND  NOT 

Subject  to  Claiks  of  Judgment  Cbeditors.  The  income  of  money 
invested  by  trustees  in  pursuance  of  a  compromise  lipproved  by  tlie  sur- 
rogate, made  with  testatrix's  husband,  who  contests  on  the  ground  of 
incapacity  the  yalidity  of  a  codicil  revoking  the  provisions  of  a  will  creat- 
ing a  trust  fund  for  his  benefit,  by  which  compromise  it  was  agreed  that 
the  amount  specified  in  the  will  should  be  invested  as  therein  provided 
and  the  income  paid  to  him  during  his  life,  but  not  to  exceed  five  years^ 
the  other  provisions  of  the  will  and  codicil  to  remain  in  full  force  and 
effect  and  be  admitted  to  probate,  is  to  be  considered  as  the  proceeds  of  a 
trust  fund  under  the  will  and  not  of  a  contract  for  the  benefit  of  the  hus- 
band, and,  therefore,  not  subject  to  the  payment  of  the  claims  of  his  judg- 
ment creditors,  where  it  is  no  more  than  necessary  for  his  support  and 
maintenance. 
Boerett  v.  Bsifton,  49  App.  Div.  680,  reversed. 

(Argued  March  27,  1901;  decided  May  14,  1901.) 

Appeal  from  a  jadgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  8,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

WilUam  C.  Beecher  for  appellant.  The  right  of  contest 
was  not  personal  property.  (3  Am.  &  Eng.  Ency.  of  Law 
[Ist  ed.],  235  ;  1  Bouvier  Law  Diet.  311 ;  Matter  of  BrowUy 
47  Hun,  360.)  Not  only  was  the  trust  not  created  by  the 
defendant  Peyton,  but  the  fund  held  in  trust  did  not  proceed 
from  him.  (Code  Civ.  Pro.  §§  1879-2463 ;  2  R.  S.  173,  §  38  ; 
Crraff  V.  Bonhettj  31  N.  T.  9 ;  Locke  v.  Mahhett^  2  Keyes, 
457.)  The  law  favors  trusty  and  protects  the  beneficiary,  at 
least  to  the  extent  that  the  income  is  needful  for  their  sup- 
port.    {Schenck  v.  Barnes^  156  N.  Y.  316.) 

Jcmies  MacGregor  Smith  for  respondent.  The  fund  in 
the  hands  of  the  defendant  Schell  and  his  associates  is  not 
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exempt  from  the  claims  of  a  judgment  creditor  prosecuting 
an  action  of  this  kind.  {Nichols  v.  Eatoriy  91  U.  S.  716 ; 
Hyde  v.  Woods,  94  U.  S.  526 ;  Williams  v.  Thorn,  70  K 
Y.  270 ;  Wait  on  Fi-aud.  Conv.  §  360.)  The  judgment 
debtor  could  not  create  a  trust  in  the  money  to  be  paid  him 
which  would  put  the  fund  beyond  the  reach  of  his  creditors. 
{Lawrence  v.  Pease,  50  N.  T.  S.  K.  851 ;  Sloan  v.  BirdsalZ, 
58  Hun,  317 ;  Schench  v.  Barnes,  156  N.  T.  316 ;  25  App. 
Div.  153.)  This  action  may  be  sustained  upon  the  theory  of 
a  resulting  trust  in  favor  of  the  creditors  of  Peyton.  (  Wil- 
liams V.  Thorn,  70  N.  Y.  270;  Cochrane  v.  Schdl,  140  N. 
Y.  516 ;  Schench  v.  Barnes,  25  App.  Div.  153.) 

Haight,  J.  This  action  was  brought  by  the  plaintiff  as  a 
judgment  creditor  of  the  defendant  Peyton  to  have  the 
income  of  one  hundred  thausand  dollars  applied  in  satisfaction 
of  the  plaintiflPs  judgment.  On  the  4th  day  of  October,  1893, 
one  William  Hamlin  recovered  a  judgment  in  the  Supreme 
Court  in  the  county  of  Erie  against  the  defendant  William 
K.  Peyton  for  the  sum  of  $31,204.94,  which  judgment,  on 
the  following  day,  he  assigned  and  transferred  to  the  plaintiff. 
Execution  was  issued  thereon  which  was  subsequently  returned 
wholly  unsatisfied.  On  the  7th  day  of  November,  1894, 
Josephine  L.  Peyton,  the  wife  of  the  defendant,  died  pos- 
sessed of  a  large  estate  and  leaving  a  will  and  three  codicils. 
The  will,  by  its  seventh  clause,  gave  and  bequeathed  to  the 
trustees  therein  named  the  sum  of  one  hundred  thousand  dol- 
lars, in  trust,  to  collect  the  interest  and  income  therefrom  and 
to  pay  the  same  over  to  the  testatrix's  husband  during  his 
natural  life,  and  at  his  decease  the  trust  estate  so  created  was 
to  become  a  part  of  the  testatrix's  residuary  estate.  By  the 
second  codicil  she  devised  cei-tain  real  property  to  her  husband, 
but  in  the  third  codicil  she  revoked  all  provisions  in  the  will  and 
codicils  made  for  his  benefit.  When  these  instruments  were 
offered  for  probate  the  defendant  Peyton  filed  objections  to 
Ahe  third  codicil,  claiming  that  at  the  time  it  was  executed  she 
was  not  of  sound  mind,  memory  and  understanding.     There- 


1901.]  EvBRETT  V.  Peyton.  119 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Haight,  J. 

■  ■  ■  ■  ■■11  II.  II  .1  ■   I  ■■■■—.,■■      ■   ^^  mm  ■    11  ■  »     ■■      -  ■  ■  ■      ■  ^ 

upon  negotiations  were  bad  between  tbe  trustees,  tbe  guardian 
of  tbe  testatrix's  infant  daugbter  and  tbe  defendant  for  a  set- 
tlement of  tbe  contest,  wbicb  resulted  in  an  agreement  bj 
wbicb  tbe  sum  of  one  bundred  tbonsand  doUars  of  tbe  estate 
of  tbe  testatrix  was  to  be  invested  bj  tbe  trustees  and  tbe 
income  tbereirom  paid  over  by  tbem  to  tlie  defendant  in 
accordance  witb  tbe  provisions  of  tbe  seventb  clause  of  tbe 
will  during  bis  life,  but  not  to  exceed  tbe  period  of  five  years. 
Tbe  otber  provisions  of  tbe  codicils  were  to  remain  in  full 
force  and  effect. 

Tbis  agreement  was  approved  by  tbe  surrogate  by  an  order 
entered  upon  tbe  5tb  day  of  January,  1895,  by  wbicb  it  was 
adjudged  tbat  tbe  will  and  codicils  sbould  be  admitted  to  pro- 
bate and  bave  full  force  and  effect,  except  and  saving  only 
tbe  provisions  contained  in  paragrapb  seven  of  tbe  will,  wbicb 
paragrapb  was  to  remain  in  full  force  and  effect. 

Tbereupon  tbe  trustees  invested  tbe  sum  of  one  bundred 
tbousand  dollars  of  tbe  estate  of  tbe  testatrix  in  tbeir  bands 
pursuant  to  tbe  provisions  of  ber  will,  and  from  time  to  time 
paid  over  tbe  interest  and  income  tberefrom  to  tbe  defendant 
for  bis  support  and  maintenance  until  tbis  action  was  brougbt. 
Upon  tbese  facts  tbe  trial  court  awarded  judgment  in  favor  of 
tbe  plaintiff,  bolding  tbat.  tbe  income  derived  from  tbe  one 
bundred  tbousand  dollars  was  tbe  proceeds  of  a  contract  to 
wbicb  tbe  defendant  was  entitled,  and  tbat  it  was  not  tbe  pro- 
ceeds of  a  trust  fund  created  by  tbe  testatrix  for  bis  support 
and  maintenance.  An  exception  was  taken  by  tlie  defend- 
ant wbicb  brings  up  for  review  tbe  correctness  of  tbis 
determination. 

Tbere  is  no  claim  tbat  tbe  income  from  tbe  fund  was  more 
tban  was  necessary  for  tbe  support  and  maintenance  of  tbe 
defendant.  No  fraud  bas  been  proven  or  found.  Indeed, 
we  do  not  see  bow  fraud  was  possible.  If  tlie  codicil  revok- 
ing tbe  provisions  made  for  tbe  busband  bad  been  admitted 
to  probate  tbere  would  certainly  bave  been  notbing  of  tbe 
testatrix's  estate  tbat  could  be  readied  by  bis  creditors.  If  tbe 
trust  created  by  tbe  will  bad  been  maintained  tben  tbe  income 
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would  have  been  the  proceeds  of  a  trust  and  not  subject  to 
the  claims  of  creditors.  It  is  only  because  of  the  agreement 
that  the  plaintiff  claims  a  right  to  recover  and  not  by  virtue 
of  any  fraud.  He  is  not,  therefore,  in  a  position  in  which  he 
can  attack  the  contract  or  the  decree  of  the  surrogate  based 
thereon.  He  rest3  his  right  to  recover  upon  the  construction 
of  the  contract,  claiming  that  it  is  an  agreement  to  pay  the 
income  on  one  hundred  thousand  dollars  each  year ;  that  the 
income  is  not  impressed  with  any  trust,  but  that  it  belongs  to 
the  defendant  and  is  applicable  to  the  payment  of  the  plain- 
tiff's judgment. 

We  do  not  so  construe  these  papers.  The  will  of  Mrs.  Pey- 
ton created  a  trust  fund,  the  income  of  which  was  to  be 
devoted  to  the  support  and  maintenance  of  her  husband. 
That  income  was  not  liable  for  his  debts  and  could  not  be 
reached  by  his  creditors  unless  there  was  a  surplus  of  income 
over  and  above  that  which  was  necessary  for  his  support  and 
maintenance.  By  the  agreement  entered  into,  one  hundred 
thousand  dollars  of  the  funds  of  her  estate  were  to  be  invested 
and  held  by  her  trustees  '^  as  in  the  seventh  paragraph  of  said 
will  provided."  The  income  therefrom  was  to  be  paid  over 
to  the  defendant  during  his  life,  but  not  for  a  period  longer 
than  five  years.  The  decree  entered  upon  this  agreement  in 
express  terms  authorized  the  settlement,  confirmed  the  agree- 
ment and  admitted  the  will  and  codicils  to  probate,  but  specifi- 
cally excepted  and  preserved  the  seventh  clause  of  the  will 
which  was  continued  in  full  force  and  effect.  It  appears  to  us 
that  the  agreement  and  decree  are  capable  of  but  one  con- 
struction and  that  is  that  the  trust  provided  for  by  the  seventh 
clause  of  the  will  was  intended  to  be  established  and  carried 
into  effect  for  the  support  and  maintenance  of  the  defendant 
and  that  the  income  from  the  investment  made  by  the  trustees 
is  the  proceeds  of  a  trust  and  not,  therefore,  applicable  to  the 
payment  of  his  debts. 

Some  question  has  been  raised  with  reference  to  the  power 
of  the  trustees  to  so  contract  with  the  defendant  and  as  to  the 
power  of  the  surrogate  to  ratify  and  confirm  such  contract^ 
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bnt  this  question  we  do  not  deem  it  necessary  to  now  deter- 
mine ;  for,  if  we  assume  the  contract  to  be  unauthorized,  and 
the  surrogate  without  power  to  confirm  it,  it  does  not  help 
the  plaintiff's  case,  for  then  the  trustees  would  be  liable  to 
account  to  the  residuary  legatees  for  all  the  money  set  apart 
by  them  for  the  creation  of  the  trust  and  for  the  interest  and 
income  therefrom,  and  the  court  will  not  compel  thQ  trustees 
to  misappropriate  the  funds  of  the  estate. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Gbat,  O'Brien  and  Cullen,  JJ.  (and  Werner,  J.,  on  the 
last  ground),  concur ;  Parker,  Ch.  J.,  and  Landon,  J.,  dissent 
for  the  reasons  assigned  by  the  Appellate  Division  in  the 
opinion  below  and  in  the  opinion  written  on  the  former 
appeal,  reported  in  36  App.  Div.  90. 

Judgment  reversed,  etc. 


Marshall   S.  Driggs,  Bespondent,  v,  Robert  J.  Dean  et 

al.,  Appellants. 

1.  Warehouse  Receipts  —  Liability  op  Pledgee  por  Storage 
Charges.  A  person  to  whom  a  warehouse  receipt  has  been  transferred 
as  collateral  security  is  vested  with  a  qualified  title  which  gives  him  the 
right  to  take  possession  of  the  property  upon  the  surrender  and  cancella- 
tion of  the  receipt,  but  since  the  owner  may  redeem  and  the  right  of  pos- 
session is  subject  to  the  liens  of  the  warehouseman  for  storage,  the  title  is 
not  absolute,  and  although,  if  he  so  elects,  be  may  reduce  the  property  to 
possession  upon  payment  of  the  storage,  he  is  not  bound  to  do  so  or  to 
pay  the  charges  thereon. 

2.  When  Question  Whether  Possession  Has  Been  Taken  op 
Property  Is  One  op  Fact.  After  payment  of  a  guaranteed  note  and 
the  receipt  of  warehouse  receipts  which  had  been  held  as  collateral  secu- 
rity therefor,  the  payor  has  the  right  to  ascertain  whether  there  is  property 
on  storage  represented  by  the  receipts,  the  amount  of  claims  against  the 
property  for  storage,  whether  it  is  merchantable  and  of  value  sufficient  to 
warrant  his  taking  possession  and  to  send  others  to  examine  it  for  that 
purpose,  and,  upon  the  trial  of  an  action  to  recover  storage  charges  such 
examination  cannot  be  construed  as  a  taking  possession  of  the  property 
or  as  exercising  acts  of  control  and  management  thereof,  but  whether  pos- 
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session  actual  or  constructive  had  been  taken  or  whether  any  act  had  been 
done  indicating  an  intent  to  take  the  control  and  management  of  the 
property  is  a  question  of  fact. 
Drtgga  v.  I>ean,  88  App.  Div.  630,  reversed. 

(Argued  Harch  29,  1901;  decided  May  14,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
25,  1899,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Z.  jE  Warren  for  appellants.  No  express  contract  having 
been  proven,  and  the  law  not  implying  one  to  pay  storage, 
the  plaintiff  was  bound  to  establish  by  the  acts  of  the  parties 
that  an  implied  contract  existed,  its  extent  and  limitations, 
and  this  question  was  one  of  fact  to  be  determined  by  a  jury 
and  not  by  the  court,  and  the  direction  of  a  verdict  was  error. 
(^Herbert  v.  Ford^  33  Me.  90  ;  Oopeland  v.  Ball^  29  Me,  93 ; 
McKemie  v.  Sylcea^  47  Mich.  294 ;  Farley  v.  Pettes^  5  Mo. 
App.  262 ;  Colgan  v.  Aymar^  Lalor  Supp.  27 ;  BarUett  v. 
TarheU,  12  Allen  [Mass.],  123  ;  1  Thomp.  on  Trials,  §  1108 ; 
St  Louis  S.  Y.  V.  Wiggins  F.  Co.,  102  111.  614 ;  Patten  v. 
Pancoast,  109  N.  Y.  627 ;  King  v.  LeigUon,  100  N.  T.  387  ; 
Stokes  V.  Johnson^  57  N.  Y.  673.)  The  defendants  would  not 
be  chargeable  with  storage  simply  by  reason  of  the  fact  of 
their  taking  up  the  Von  Angern  note  and  receiving  from  the 
Chemical  Bank  the  warehouse  receipts  which  were  pledged 
as  collateral  security  for  the  payment  of  Von  Angern's  debt  to 
the  bank.  (Colebrook  on  Col.  Sec.  §§  413, 414 ;  Burton  v. 
Duryea^  40  111.  320 ;  Jones  on  Pledges,  §  281 ;  Westemy  etc.j 
B.  B.  Co.  V.  Wagner,  65  111.  97 ;  Bale  v.  Milwaukee  Bock 
Co.,  29  Wis.  488  ;  Blanchard  v.  Page,  8  Gray,  295  ;  Yenni 
V.  McNamee,  45  N.  Y.  614 ;  WJiitlock  v.  Bay,  58  N.  Y.  487.) 
The  transfer  of  the  warehouse  receipts  by  Von  Angern,  the 
owner,  to  the  Chemical  Bank  as  collateral  security  for  the 
payment   of   his   note,  and  the  subsequent  transfer  to  the 
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defendants,  creates  no  liability  upon  the  part  of  the  defend- 
ants to  paj  the  storage  unless  they  removed  the  goods,  or  did, 
by  their  acts,  exercise  such  control  over  the  property  as  owners, 
and  to  such  an  extent  that  by  their  acts  they  induced  Driggs 
to  continue  the  storage  on  their  credit ;  and  the  mere  transfer 
of  the  warehouse  receipts  to  the  defendants  as  collateral 
security  for  the  payment  of  the  note  did  not  vest  the  title  of 
the  goods  in  defendants  as  absolute  owners,  entitling  plaintiff 
to  recover  for  the  storage.  ( U.  F.  R,  Co.  v.  WinMey^  159 
Mass.  133 ;  B.  Lumber  Co.  v.  Meffert^  50  Mo.  App.  437 ; 
EJd^  V.  Hasche^  31  N.  W.  Eep.  57 ;  Field  v.  Jioosa,  159 
Mass.  128  ;  HamiU  v.  Gillespiey  48  N.  T.  556  ;  Kilpatrick 
V.  Decm^  3  N.  T.  Supp.  60 ;  Hahemcht  v.  Liaaaoht^  77  Cal. 
139 ;  Cox  V.  F.  C.  JR.  Co.,  170  Mass.  129  ;  Finn  v.  Western 
Ji.  Co.y  112  Mass.  530 ;  Blanchard  v.  Fage^  8  Gray,  295.) 

John  Berry  for  respondent.  The  transfer  of  the  warehouse 
receipts  by  indorsement  and  delivery  to  the  defendants,  under 
the  terms  of  the  receipts  and  conditions  of  storage,  vested  in 
the  defendants  the  legal  title  and  right  of  possession  of  the 
goods,  and  the  plaintiff  became  their  bailee,  liable  to  them  for 
the  proper  care  of  the  property,  and  thereafter  held  it  subject 
to  their  order  and  demand.  The  relation  of  bailee  and  bailor 
having  been  thus  created  between  the  plaintiff  and  the  defend- 
ants, {he  defendants  became  liable  to  the  plaintiff  to  pay  the 
storage  thereon  after  they  became  the  owners  of  the  property. 
{Driggs  v.  Decm^  87  Hun,  319;  Colebrook  on  Col.  Sec. 
§§  413,  414 ;  Gihson  v.  Stevens,  8  How.  [IT.  S.]  384 ;  Hoyt  v. 
S.  F.  Ins.  Co.,  26  Hun,  416 ;  96  K  Y.  650 ;  Zdlner  v.  Mch- 
ley,  84  Ga.  746 ;  De  Wolf  v.  Gardner,  12  Cush.  19 ;  Western 
U.  B.  R.  Co.  v.  Wagner,  65  111.  197.)  The  defendants  hav- 
ing become  the  owners  of  the  property  and  entitled  to  tlie  pos- 
session thereof,  by  the  transfer  and  delivery  to  them  of  the 
warehouse  receipts,  and  having  notified  the  plaintiff  thereof 
and  assumed  the  ownership  and  possession  of  the  property  on 
the  24th  of  October,  1885,  and  having  made  numerous  efforts 
to  sell  it  and  made  their  orders  on  the  plaintiff  for  the  inspec- 


124  Driggs  v.  Dean.  [May, 

Opinion  of  the  Court,  per  Haioht,  J.  [Vol,  187. 

tion  and  examination  of  the  same  bj  the  persons  to  whom 
they  were  endeavoring  to  sell  it,  and  having  allowed  it  to 
remain  on  storage,  with  plaintiff's  consent,  and  the  plaintiff 
having  thus  become  their  bailee  for  hire,  holding  the  prop- 
erty for  them  subject  to  their  order  and  liable  to  them  for 
the  proper  care  and  storage  thereof,  the  defendants,  as  bailors, 
became  liable  to  him  for  such  care  and  storage.  {Devereux 
V.  Fleming^  53  Fed.  Kep.  401.) 

Haioht,  J.  This  action  was  brought  to  recover  storage  on 
merchandise  stored  in  the  plaintiff's  warehouse  in  the  city  of 
New  York.  The  facts  disclosed  by  the  evidence  are  without 
substantial  dispute.  On  the  28th  day  of  March,  1885,  one 
Max  Von  Angern  placed  in  storage  in  the  plaintiff's  ware- 
house 2,463  barrels  of  what  was  claimed  to  be  Portland 
cement,  agreeing  to  pay  for  the  storage  at  the  rate  of  four  cents 
a  barrel  per  month.  The  plaintiff  issued  to  him  therefor  two 
receipts,  one  for  fifteen  hundred  barrels  and  one  for  nine 
hundred  and  sixty-three  barrels.  Thereafter,  and  on  the  21st 
day  of  July,  1885,  Von  Angern  procured  the  Chemical 
National  Bank  of  New  York  to  discount  his  promissory  note 
for  $3,500,  guaranteed  by  the  defendants,  for  three  months, 
and  pledged  as  collateral  security  for  the  payment  of  the  note 
the  two  warehouse  receipts  issued  by  the  plaintiff.  "When 
the  note  became  due  it  was  not  paid  by  Von  Angern  arid  the 
bank  called  upon  the  defendants,  as  guarantors,  to  pay  the 
same.  They,  thereupon,  paid  the  note  and  the  bank  delivered 
it  to  them  together  with  the  two  warehouse  receipts.  On  or 
about  the  24th  day  of  October,  1885,  the  defendant  Wills 
exhibited  the  warehouse  receipts  to  the  plaintiff  and  stated 
that  he  wished  to  examine  the  goods.  He  then  went  down 
into  the  cellar  where  the  barrels  were  stored  and  commenced 
an  examination.  Before  going  into  the  cellar  a  bookkeeper 
of  the  plaintiff  asked  him  if  he  should  make  out  bills  for  the 
accrued  storage,  to  which  Wills  replied,  "Yes,  you  had 
better."  The  bills  were  accordingly  made  out  to  Von  Angern 
and  handed  to  Wills  in  the  cellar  while  he  was  examining  the 
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barrels.  Subsequently,  he  sent  several  persons  to  examine 
the  barrels  and  offered  them  for  sale.  On  the  16th  daj  of 
January  tliereaf ter,  the  defendants  brought  an  action  against 
the  plaintiff  in  this  action,  and  in  their  complaint  alleged  that 
the  merchandise  represented  by  the  warehouse  receipts  issued 
to  Yon  Angern  were  not  barrels  of  Portland  cement  as 
described  in  the  warehouse  receipts  and  were  not  materials 
that  could  be  used  as  cement ;  that  the  same  was  worthless 
and  without  intrinsic  value;  that  it  had  been  negligently 
cared  for  and  stored,  and  that  the  plaintiffs  had  suffered  dam- 
age in  a  sum  equal  to  the  amount  of  $3,500  with  the  interest 
that  had  accrued  thereon,  which  they  had  been  compelled  to 
pay  by  reason  of  such  negligence.  That  action  finally  resulted 
in  a  judgment  dismissing  the  complaint,  the  court  holding  that 
inasmuch  as  the  barrels  received  in  storage  in  the  defendants' 
warehouse  had  all  the  appearances  and  marks  upon  them  indi* 
eating  that  they  were  packed  with  Portland  cement,  that  the 
warehouseman  was  not  negligent  in  issuing  warehouse  receipts 
without  breaking  open  and  ascertaining  the  contents  of  the 
packages,  and  that  he  was  not  chargeable  with  knowledge  of 
their  contents  when  they  were  not  visible  and  open  to  inspec- 
tion. {Dean  v.  Drigga^  137  N.  T.  274.)  After  the  determi- 
nation of  that  action  this  action  was  brought  in  which  the 
plaintiff  seeks  to  recover  for  the  storage  of  the  barrels  during 
the  pendency  of  that  action.  This  case  has  been  three  times 
tried.  Upon  the  last  trial,  after  the  testimony  was  closed,  the 
plaintiff's  counsel  asked  the  court  to  direct  a  verdict  in  his 
favor  for  $9,468.  The  defendants'  counsel,  thereupon,  asked 
to  go  to  the  jury.  "  First.  Upon  the  whole  case.  Second. 
Whether  or  not  the  defendants  did  take  possession  of  the 
goods.  Third.  Whether  the  defendants  by  any  act  or  means 
did  anything  with  the  plaintiff  or  the  goods  which  indicated 
the  exercise  of  any  ownership  or  control  of  the  property,  or 
that  they  would  take  possession*  of  the  goods,  or  that  they 
would  hold  them  or  take  control  of  them.  Fourth,  Whether 
the  defendants  did  anything  which  induced  Driggs  to  continue 
etoring  the  barrels  on  the  account  of  Dean  &  Co.  Fifth. 
Whether  or  not  the  defendants  did  take  actual  possession  of 
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the  cement  on  the  24th  day  of  October,  1885,  or  subsequent 
thereto."  The  court  refused  to  submit  either  orvany  of  the 
questions  to  the  jury,  and  the  defendants  thereupon  duly 
excepted  to  each  and  every  one  of  said  refusals.  The  court 
then  directed  the  jury  to  find  a  verdict  in  favor  of  the  plain- 
tiff for  the  sum  named,  to  which  direction  the  defendants  also 
excepted. 

A  person  to  whom  a  warehouse  receipt  has  been  transferred 
by  indorsement  and  delivery,  as  collateral  security,  is  vested 
with  a  qualified  title  which  gives  him  the  right  to  take  posses- 
sion of  the  property  upon  the  surrender  and  cancellation  of 
the  receipt.  The  right  that  he  acquires  is  not  an  absolute 
title,  for  the  owner  may  redeem  and  the  right  of  possession  is 
subject  to  the  liens  of  the  warehouseman  for  storage.  The 
statute  provides  that  such  warehouse  receipts  "  may  be  trans- 
ferred by  indorsement  thereof ;  and  any  pereon  to  whom  the 
same  may  be  so  transferred,  shall  be  deemed  and  taken  to  be 
the  owner  of  the  goods,  wares  and  mercliandise  therein  specified, 
BO  far  as  to  give  validity  to  any  pledge,  lien  or  transfer  made 
or  created  by  such  person  or  persons ;  but  no  property  shall  be 
delivered  except  on  surrender  and  cancellation  of  said  original 
receipt,  or  the  indorsement  of  such  delivery  thereon  in  case  of 
partial  delivery."  (Laws  1858,  ch.  326,  §  6.)  A  person, 
therefore,  who  becomes  a  holder  of  a  warehouse  receipt,  as 
collateral  security,  does  not  by  reason  of  his  having  the  posses- 
sion of  the  receipt  necessarily  become  bound  for  the  storage 
of  the  property.  It  is  true  he  has  a  qualified  title  and  he  may, 
if  he  so  elects,  take  or  reduce  the  property  to  possession  upon 
payment  of  the  storage.  He,  however,  is  not  bound  to  take 
possession  of  the  property  or  to  pay  the  charges  thereon. 
The  defendants,  after  paying  the  note  which  they  had 
guaranteed  and  upon  receiving  the  warehouse  receipts  from 
the  Chemical  National  Bank,  had  the  right  to  ascertain  and 
determine  whether  there  wa5  property  on  storage  represented 
by  the  receipts  out  of  which  they  could  reimburse  themselves 
for  the  money  that  they  had  been  compelled  to  pay.  They  had 
the  right  to  inquire  of  the  warehouseman  as  to  the  amount  of 
claims  held  against  the  property  for  storage  and  to  examine  it 
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for  the  purpose  of  determining  whether  it  was  of  value  suf- 
ficient to  meet  the  charges  before  taking  possessio:^.  If,  after 
ascertaining  these  facts,  thej  took  possession,  either  actual  or 
constructive,  or  did  any  act  indicating  a  purpose  to  take  the 
control  and  management  of  the  property,  they  thereafter 
became  liable  for  the  subsequent  storage  of  the  property.  It, 
therefore,  became  a  question  upon  the  trial  of  this  action,  as 
to  whether  tlie  defendants  had,  in  fact,  taken  possession  of 
the  property,  actual  or  constructive,  or  as  to  whether  they  had 
done  any  act  indicating  that  they  intended  to  take  the  control 
and  management  thereof. 

The  court  below  appears  to  have  been  of  the  opinion  that 
the  defendants  took  possession  of  the  property  on  the  24th 
of  October,  at  the  time  that  the  defendant  Wills,  in  answer 
to  the  question  of  the  plaintiff's  bookkeeper  as  to  whether  he 
should  make  out  a  bill  for  the  accrued  storage,  answered, 
"  Yes,  you  had  better."  It  does  not  appear  to  us  that  this 
testimony  shows  that  possession  was  then  taken  by  the  defend- 
ants. They  had  the  right,  as  we  have  seen,  to  be  informed  as 
to  the  amount  of  charges  against  the  property,  and  also  the 
right  to  examine  it  before  determining  whether  they  would 
take  possession.  They  also  sent  other  pai*ties  to  examine  the 
goods  for  the  purpose  of  learning  whether  they  would  pur- 
chase. We  think  the  defendants  had  the  right  to  ascertain 
through  others  as  to  whether  the  property  was  of  the  chamc- 
ter  described  in  the  warehouse  receipts  and  as  to  whether  it 
was  merchantable,  and  that  such  an  examination  should  not 
be  construed  as  the  taking  possession  of  the  property,  or  as 
exercising  acts  of  control  and  management  thereof.  It 
appears  to  us,  therefore,  that  the  court  erred  in  directing  a 
verdict  for  the  plaintiff  and  in  refusing  to  permit  the  defend- 
ants to  go  to  the  jury  upon  the  questions  incorporated  in  their 
request. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Gray,  O'Brien,  Landon,  Cullbn  and  Wernbb,  JJ.,  con- 
cur ;  Parker,  Ch.  J.,  not  voting. 

Judgment  reversed,  etc. 
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Hannah  A.  Cobbin  et  al.,  as  Executors  of  Austin  Cobbin, 
Deceased,  Respondents,  v.  John  O.  Bakeb,  Appellant. 

Partition  Sale— Purchasb  by  Trustee.  A  valid  title,  which  will 
support  an  action  for  the  specific  performance  of  a  subsequent  contract 
to  purchase  the  property,  is  acquired  by  the  purchasethereof  at  a  partition 
sale  by  the  plaintiff,  who  was  the  trustee  of  a  half  interest  therein,  where 
the  jud^^ent  directing  the  sale  contained  a  provision  that  any  party  to 
the  action  might  become  a  purchaser,  and  the  referee's  report  of  the  sale 
was  confirmed  by  the  court  which  directed  a  consummation  thereof  and 
adjudged  the  referee's  deeds  to  be  effectual  to  convey  to  such  trustee  the 
estate,  right  and  title,  legal  or  equitable,  of  all  the  parties  to  the  action, 
and  of  the  children  bom  or  unborn  of  the  ceitui  que  trust,  upon  a  hearing 
of  all  the  parties  in  interest  on  a  full  presentation  of  the  facts,  and  the 
trustee  had  an  interest  to  protect  upon  the  sale  in  common  with  the  eeitui 
que  truit  and  infant  remaindermen  by  reason  of  his  individual  ownership 
of  the  other  half  of  the  property. 

Corbin  v.  Baker,  56  App.  Div.  85,  affirmed. 

(Argued  March  29,  1901;  decided  May  14,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  12,  1900,  aflSrming  a  judgment  in  favor  of  plaintiff 
entered  i>pon  the  report  of  a  referee. 

This  action  is  brought  to  enforce  the  specific  performance 
by  the  defendant  of  his  agreement  to  purchase  certain  prem- 
ises in  the  city  of  Kew  York  and  the  defense  is  that  the  plain- 
tiffs were  unable  to  convey  a  marketable  title.  The  premises 
were  formerly  a  part  of  the  property  of  James  Gordon  Ben- 
nett Sr.,  who  died  in  1872,  leaving  two  children,  James  Gordon 
Bennett  Jr.  and  Jeannette  Bennett.  By  his  last  will  and  testa- 
ment he  devised  one- half  of  his  real  estate  absolutely  to  his  son 
and  the  other  half  to  his  son,  in  trust  for  his  sister  Jeannette 
during  her  life ;  with  remainder  to  her  children  living  at  her 
decease  and  the  issue  of  any  deceased  child.  James  Gordon 
Bennett  Jr.,  in  1881,  brought  an  action  against  his  sister, 
Jeannette,  who  had  meanwhile  intermarried  with  Isaac  Bell, 
her  husband  and  the  two  children  of  their  marriage,  as 
defendants,  for  the  purpose  of  partitioning  the  real  estate 
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which  had  been  so  devised  to  them.  He  sued,  as  plaintiff, 
in  his  individual  capacity  and  as  trustee.  Mr.  and  Mrs. 
Bell  appeared  and  answered,  and  a  guardian  ad  litem  was 
appointed  for  the  infant  defendants,  Mrs.  Bell's  children,  who 
appeared  and  answered  for  them.  The  referee,  to  whom  it 
was  referred  to  report  upon  title,  etc.,  in  his  report,  stated 
the  provisions  of  the  will  of  Mr.  Bennett  Sr.,  under  which 
one-half  of  his  real  estate  was  devised  to  the  plaintiff  in  parti- 
tion, as  trustee  for  the  testator's  daughter,  and,  also,  stated, 
with  fullness,  respecting  the  trust  which  had  devolved  upon 
the  plaintiff  through  these  provisions  and  what  were  the  inter- 
ests of  Mrs.  Bell  and  of  her  two  children  in  the  premises,  as 
life  beneficiary  and  as  remaindermen.  The  referee  reported 
that  the  premises  could  not  be  actually  partitioned  without 
great  prejudice  to  the  interests  of  the  parties ;  for  the  reasons, 
among  others,  that  a  portion  of  the  premises  yielded  no  income 
and  that  the  trusts  affecting  the  property  "  interfered  with  the 
usual  methods  by  which  equality  is  produced."  The  referee, 
in  his  conclusions  of  law,  further  reported  that  one  undivided 
half  of  the  premises  was  held  in  fee  by  the  plaintiff,  individu- 
ally, and  that  the  other  undivided  half  was  held  by  the  plain- 
tiff as  trustee  under  his  father's  will  for  his  sister  Mrs.  Bell 
during  her  life,  with  remainder  over,  after  her  death,  to 
her  children  then  living  and  the  issue  of  any  deceased 
child.  The  guardian  for  the  infants  filed  exceptions  to  tlie 
report  of  the  referee,  formally  setting  out  their  infancy  and 
submitting  their  interests  to  the  protection  of  the  court. 
After  a  hearing,  judgment  was  ordered  overruling  the  excep- 
tions, confirming  the  report  and  adjudging  with  respect  to  the 
title,  or  interests,  of  the  parties  in  the  premises,  as  reported 
upon  by  the  referee.  The  judgment  directed  a  sale  to  be 
had ;  that  upon  the  sale  fifty  per  cent  of  the  purchase  money 
might  be  paid  by  the  purchaser  by  his  bond,  secured  by  a 
purchase-money  mortgage  upon  the  property,  and  that  "  the 
said  bond  and  mortgage  may  be  held  by  the  plaintiff  as 
trustee,  if  he  deem  it  advisable  so  to  do,  upon  the  trusts  con- 
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tained  in  the  will,  and  the  codicil  thereof,  of  Jaines  Gordon 
Bennett  deceased."  It,  also,  contained  a  provision  that  "  at 
such  sale  any  party  to  the  action  may  become  a  purchaser." 
After  the  sale  was  had  by  the  referee,  he  rep6rted  that  each 
parcel  was  separately  sold  and  tliat  each  was  struck  oflE  to 
James  Gordon  Bennett  for  certain  sums  stated,  which  were  the 
highest  sums  bidden.  Judgment  was,  thereafter,  entered  upon 
this  report  of  the  sale,  adjudging  that  conveyances  be  made 
to  the  purchaser  and  that  bonds  for  fifty  per  cent  of  the  net 
purchase  money,  secured  by  mortgages  upon  the  property  sold, 
sliould  be  executed  and  delivered  to  James  Gordon  Bennett,  aa 
trustee  under  the  last  will  and  testament  of  James  Gordon 
Bennett  deceased,  to  be  held  by  him,  as  such  trustee,  upon  the 
trusts  mentioned  in  the  said  will.  The  judgment  contained 
this  provision,  that  the  referee's  deeds  "  shall  be  valid  and 
effectual  forever  and  operate  to  convey  to  the  grantee  named 
therein  all  the  estate,  interest,  etc.,  as  well  of  all  and  each  of 
the  parties  to  this  action  as  of  the  children  bom  of  the 
body  of  the  defendant  Jeannette  Bell  *  *  *  or  here- 
after to  be  so  born  in  and  to  the  premises  described  in 
said  deeds  and  each  of  them  and  said  deeds  and  each  of  them 
shall  be  a  perpetual  bar  as  well  against  all  and  each  of  the 
parties  to  this  action  as  against  the  children  so  to  be  born  as. 
aforesaid,"  etc.  Thereafter,  the  referee  reported  the  execu- 
tion and  delivery  to  James  Gordon  Bennett,  the  purchaser, 
of  conveyances  of  the  property  sold  and  the  receipt  of  bonds 
and  mortgages  for  fifty  per  cent  of  the  purchase  money,  made 
out  to  James  Gordon  Bennett,  as  trustee  of  the  last  will,  etc., 
of  James  Gordon  Bennett  deceased  ;  whicli  he  had  delivered 
to  the  said  trustee,  "  to  be  by  the  said  James  Gordon  Bennett 
as  such  trustee  held  upon  the  trusts  mentioned  in  the  last  will 
and  codicil  thereto  of  James  Gordon  Bennett,  deceased."  In 
1888,  James  Gordon  Bennett  Jr.  conveyed  the  premises  in 
question  to  Austin  Corbin,  the  plaintiffs'  testator ;  who  died 
seized  thereof  in  1896. 

The  plaintiffs  recovered  a  judgment  at  the  Special  Term, 
adjudging  the  specific  performance  by  the  defendant  of  the 
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contract  made  between  him  and  the  plaintiffs  for  the  purchase 
of  the  premises  described  in  the  complaint,  and  that  judgment 
has  been  affirmed  by  the  Appellate  Division,  in  the  first 
department.    The  defendant,  further,  appeals  to  this  court. 

Charles  E.  MiUer  for  appellant.  A  purchase  by  a  trustee 
of  trust  property  is  voidable  at  the  instance  of  the  cestui  que 
trust.  {Fulton  v.  Whitney^  66  N.  Y.  548 ;  People  v.  0.  B. 
of  S.  B.  B.  Co.,  92  N.  Y.  98 ;  Lewin  on  Trusts  &  Trustees 
[2d  Am.  ed.],  394-398,  402 ;  1  Perry  on  Trusts,  §  195 ; 
Davoue  v.  Fanning,  2  Johns.  Ch.  252 ;  Gardner  v.  Ogden, 
22  K  Y.  327 ;  1  Story's  Eq.  Juris.  §  322 ;  2  Sugden  on 
Vendors  [6th  Am.  ed.],  362.)  The  only  exception  to  this 
rule  is  when  application  is  made  to  the  court,  and  the  court^ 
after  investigation  and  with  full  knowledge  of  the  facts,  per- 
mits the  trustee  to  purchase.  {GaUatian  v.  Cunningham,  8 
Cow.  380;  2  Sugden  on  Vendors  [6th  Am.  ed.],  376; 
Davoue  v.  Fanning,  2  Johns.  Ch.  261 ;  ScJwlle  v.  SchoUe, 
101  N.  Y.  167.)  Leave  to  Bennett,  Jr.,  the  trustee,  to  pur- 
chase cannot  be  implied  from  the  provision  in  the  interlocu- 
tory judgment  authorizing  any  of  the  parties  to  the  action  to 
become  a  purchaser.  {SchoUe  v.  Scholle,  101  N.  Y.  167; 
Fulton  V.  Whitney,  ^^  N.  Y.  548 ;  People  v.  Merchant^ 
Bamk,  35  Hun,  97  ;  Conger  v.  Ring,  11  Barb.  356  ;  Torrey 
cfe  Gilbert  v.  Bank  of  Orleans  <&  Clark,  9  Paige,  649 ; 
GaUatian  v.  Cunningham,  8  Cow.  377;  O^Donoghue  v. 
Boies,  159  N.  Y.  87.)  The  order  confirming  the  sale  has  no 
effect  upon  tlie  rights  of  the  cestuis  que  trust,  as  between 
themselves  and  the  trustee.  {Fulton  v.  Whitney,  ^Q  N.  Y» 
548.)  Knowledge  by  the  court  of  the  fact  that  the  premises 
were  purchased  by  the  trustee,  and  intent  to  approve  of  such 
purchase,  cannot  be  predicated  upon  the  fact  that  it  appears 
by  the  pleadings  and  the  interlocutory  judgment  that  the 
purchaser  occupied  the  position  of  trustee.  {Fulton  v. 
Whitney,  66  N.  Y.  548.) 

David  McClure  and  WiUiam  J.  Kelly  for  respondents^ 
In  a  partition  suit  where  the  rights  of  all  parties  are  spread 
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before  the  court,  and  it  appears  that  one  party  largely  inter- 
estedy  individually,  is  also  a  trustee  for  others,  he  may  be 
authorized  by  the  court  to  bid  in  his  own  behalf,  under  such 
safeguards  as  the  court  chooses  to  impose ;  and  if,  after  a 
purchase  by  him  is  reported  to  the  court,  the  court,  with  full 
knowledge  that  the  trustee  was  the  purchaser,  confirms  the 
sale  and  directs  the  master  or  referee  to  convey  the  property 
to  the  purchaser,  upon  the  terms  of  sale  being  complied  with, 
such  an  adjudication  by  the  court  is  as  conclusive  upon  all 
parties  as  though  it  had  been  made  upon  a  special  application 
for  leave  to  bid.  {Blakeley  v.  Colder^  15  N.  Y.  617; 
CrogJian  v.  Zivingstoiij  17  N.  Y.  218;  WoodhuU  v.  Little j 
102  N.  Y.  165 ;  Heed  v.  Heed,  107  K  Y.  545 ;  Prior  v. 
Prior,  49  Hun,  502 ;  Webster  v.  K  C.  T.  Co.,  62  N.  Y.  S. 
R  112;  Strauss  v.  Bendheim,  162  N.  Y.  469;  Boyer  v. 
Hast,  161  N.  Y.  580.) 

Gray,  J.  I  think  that  this  case  is  not  within  the  operation 
of  the  rule,  upon  which  the  appellant  relies,  making  a  trus- 
tee's purchase  of  trust  property  voidable  at  the  instance  of 
the  cestui  que  trust,  unless  permission  for  the  purchase  had 
been  applied  for  and  granted  by  the  court.  The  rule  lias 
been  long  established  and  is  founded  upon  the  equitable  doc- 
trine that  a  person  occupying  a  position  of  trust  should  not  be 
allowed  to  become  a  purchaser  of  the  trust  property,  because 
of  the  danger,  in  such  a  case,  that  the  interests  of  the  bene- 
ficiary might  be  prejudiced.  In  the  conflict  of  self-interest,  the 
temptation  to  abuse  may  become  too  strong  to  be  resisted.  It 
was  to  insure  the  absolute  disinterestedness  of  a  person  sustain- 
ing the  fiduciary  relation,  that  the  courts  have  repeatedly  held 
that,  in  order  to  validate  the  purchase  by  a  trustee  of  trust 
property,  the  right  to  make  it  must  have  been  conferred  upon 
him  after  a  hearing  of  the  parties  interested.  An  interesting 
historical  discussion  of  the  doctrine,  as  recognized  by  the 
English  Court  of  Chancery  and,  theretofore,  in  this  state,  wj^ 
furnished  by  Chancellor  Kent  in  Davoue  v.  Panning  (2 
John.  Ch.  252) ;  where  a  sale  by  an  executor  was  questioned. 
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with  respect  to  his  power  to  sell  under  the  will  and  with 
respect  to  the  purchase  of  the  property  for  his  wife,  by 
arrangement  with  a  third  party.  In  Fulton  v.  Whitney^  (66 
X.  Y.  548),  the  doctrine  was  again  discussed  and  affirmed. 
There  the  sale  was  in  foreclosure  of  a  mortgage  made  by  the 
testator.  Trustees  under  his  will  were  made  parties  to  the 
action,  with  their  beneficiaries.  They  purchased  the  mort- 
gaged property  at  the  sale  for  their  own  benefit  and  there 
being  a  deficiency  judgment,  they  paid  it,  as  executors  of  the 
will,  out  of  the  trust  fund  in  their  hands  for  the  infant  bene- 
ficiary. It  was,  very  properly,  held  that  they  could  not  hold 
their  purchase  against  the  claim  of  their  beneficiary.  The 
rights  and  equities  of  the  infant,  as  between  her  and  her  trus- 
tees, had  been,  in  no  form  or  manner,  before  the  court  and 
were  not  involved  in  the  action.  The  case  of  Scholle  v. 
Scholle,  (101  N.  Y.  167),  was  upon  a  motion  to  compel  the 
purchasers  at  a  partition  sale  to  complete  their  purchase. 
The  general  rule  was  referred  to  in  the  opinion  of  the  court 
and  its  general  enforcement  approved,  without  regard  to  the 
question  of  good  faith,  or  adequacy  of  price.  It  was  held 
that  while  the  formal  leave  to  buy,  usually  granted  to  the 
parties  upon  a  foreclosure,  or  partition,  sale,  was  insufficient  to 
obviate  the  force  of  the  rule,  "  where  the  trustee  has  an  inter- 
est to  protect  by  bidding  at  the  sale  of  the  trust  property,  and 
lie  makes  special  application  to  the  court  for  permission  to 
bid,  which,  upon  the  hearing  of  all  the  parties  interested,  is 
granted  by  the  court,  then  he  can  make  a  purchase  which  is 
valid  and  binding  upon  all  the  parties  interested,  and  under 
which  he  can  obtain  a  perfect  title."  The  trustees  in  that 
case  had  been  granted  permission  to  buy,  upon  their  applica- 
tion made  before  the  sale,  and  their  title  was  held  to  be  unas- 
sailable, then  or  thereafter.  It  is  contended  by  this  appel- 
lant, under  the  case  of  SchoUe  v.  Scholle^  that  the  proceedings 
in  the  present  action  were  inefficacious  to  create  a  perfect 
title  in  Bennett ;  inasmuch  as  no  permission  had  been  granted 
to  him  to  purchase  and  it  cannot  be  implied  from  the  judg- 
ment of  sale. 
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The  effect  of  the  decision  in  SchoUe  v.  SchoUe  was  the 
reaffirmation  of  the  rule  that  a  trustee  maj  not  become  a 
purchaser  of  the  trust  property,  in  his  own  behalf ;  with  the 
qualification  that  the  court  might,  in  a  proper  case,  upon  a 
consideration  of  the  facts,  authorize  the  purchase.  In  effect, 
the  decision  holds  that  the  power  resides  in  the  court  to  relieve 
from  the  rule.  This  is,  and  must  always  have  been,  tnie. 
Tlie  court  might  divest  tlie  trustee  of  his  trust,  in  order  that 
he  might  be  free  to  act,  as  it  Was  suggested  in  one  of  the 
earlier  cases,  {De  Caters  v.  Le  Hay  De  Chaumont^  3  Paige, 
178) ;  or  it  might,  after  a  hearing  of  the  matter,  empower  liim 
to  buy,  or  confirm  the  purchase  made.  In  SchoUe  v.  SchoUe 
authority  to  buy  was  sought  prior  to  the  sale ;  but  the  same 
power  which  could  authorize,  could  confirm  and  the  question, 
in  a  given  case,  is  whether  it  was,  in  fact,  exercised.  The 
rule  is  one  which  was  adopted  by  courts  of  equity  for  their 
governance  and  in  ordinary  cases  must  be  controlling ;  but,  if 
the  court  appears  to  have  exercised,  or,  necessarily,  must  have 
exercised,  its  power  in  confirmation  of  a  trustee's  act,  upon  a 
hearing,  its  action  is  conclusive.  I  think  that  was  this  case 
and  that,  although  Bennett  made  no  application  to  be  author- 
ized to  buy  at  the  partition  sale,  the  proceedings  subsequent 
to  the  sale  were,  necessarily,  such  as  to  present  the  question 
of  the  validity  of  his  purchase  to  the  court ;  which,  having 
jurisdiction  of  the  parties  and  of  all  interests,  might  confirm, 
or  not.  The  final  decree,  which  confirmed  the  sale  and 
directed  the  conveyances  by  the  referee  to  the  purchaser,  was 
rendered  upon  his  report  showing  the  facts  and  a  hearing 
thereupon. 

There  was  nothing  to  conceal  from  the  court  the  situation. 
Bennett,  as  plaintiff  in  the  partition  suit,  suing  as  an  individ- 
ual and  as  a  trustee,  against  his  sister,  the  beneficiary  of  the 
trust,  and  her  children,  the  remaindermen,  sole  defendants, 
asks  for  the  partition,  or  tlie  sale,  of  the  real  estate  devised  to 
them  by  their  father's  will.  The  sale  is  ordered ;  the  plain- 
tiff was  the  highest  bidder  for  the  property  and  the  sale  i& 
reported  by  the  referee  to  the  court ;  which,  thereupon,  directs 
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its  consummation  by  the  referee  and  that  the  grantee  be  let 
into  possession  and  adjudges  that  the  referee's  deeds  shall  be 
effectual  to  convey  to  him  the  estate,  right,  title,  etc.,  both 
legal  and  equitable,  of  all  the  parties  to  the  action,  and  of  the 
children  bom,  or  thereafter  to  be  bom,  of  the  defendant  bene- 
ficiary, Jeannette  Bell.  I  entertain  no  doubt  as  to  the  efficacy 
of  this  final  decree  to  confer  a  perfect  title  upon  Bennett,  the 
purchaser.  He  had  a  common  interest  with  the  defendants  to 
protect  upon  the  sale ;  the  proceedings  after  the  sale  presented 
A  single  question  upon  the  facts  and  were  upon  a  hearing  of 
all  the  parties,  and  the  court  will  be  presumed  to  have  acted 
consciously  in  confirming  the  purchase  by  the  trustee.  Having 
acted,  with  determinative  power,  upon  the  very  question, 
quite  as  vaKd  a  title  was  acquired  by  the  tmstee  in  this  case, 
as  was  acquired  by  the  trustees  in  Scholle  v.  SchoUe^  in  pur- 
<:hasing  upon  the  permission  given. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Haight,  Landon,  Cullbn  and 
Werner,  J  J.,  concur. 

Judgment  affirmed. 


Alma  B.  Lyons  et  al.,  by  Wallace  F.  Lyons,  their  Guardian 
ad  Litem,  Respondents,  v.  Charles  H.  Ostrander,  as  Trus- 
tee under  the  Will  of  Clara  Louise  Lyons,  Appellant, 
Impleaded  with  Others. 

Will  —  Effect  of  Death  of  Rebcainderican  before  that  of  Life 
Bbneficiakt.  Where  a  will  devises  property  to  trustees  to  pay  the 
income  to  the  testator's  adopted  son  during  his  life  with  remainder  in  fee 
to  his  wife  and  children,  ''share  and  share  alike,  the  issue  of  such  as  may 
have  died  to  take  the  share  to  which  his,  her  or  their  parents  would,  if 
living,  have  been  entitled,"  the  remaindermen  take  vested  remainders;  and 
where  one  predeceases  the  life  beneficiary,  her  share  becomes  divested  and 
vests  in  her  issue,  and  a  trustee  under  her  will  does  not  take  any  interest 
in  the  property. 

Lyon%  v.  Wtek*,  53  App.  Div.  212,  affirmed. 

(Argued  March  27,  1901;  decided  May  14,  1901.) 
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Appeal  from  .an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  July 
17,  1900,  which  reversed  a  judgment  in  favor  of  defendants 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Flamen  B.  Ccmdler  and  Robert  W.  Candler  for  appellant. 
By  the  3d  section  of  the  will  of  Jacob  Weeks,  deceased^ 
Clarissa  Lyons  took  a  vested  remainder  in  fee  of  one-quarter 
of  tlie  property  mentioned  in  that  section  of  the  will,  which 
interest  was  alienable,  devisable  and  descendible,  and  which 
was  not  subject  to  be  divested  in  the  event  of  hoi*  death  prior 
to  that  of  Jacob  Weeks  Corn  well,  the  life  beneficiary.  {Mitch- 
ell V.  Knappy  54  Hun,  500;  Matter  of  Mahan^  98  N.  Y. 
372 ;  Van  Camp  v.  Fowler^  59  Hun,  311 ;  Livingston  v. 
Greene.,  52  N.  Y.  118 ;  Byrnes  v.  Stilwell,  103  N.  Y.  453  ; 
Matter  of  Young,  145  N.  Y.  535 ;  Stokes  v.  Weston,  142  K 
Y.  433 ;  Nelson  v.  Russell,  135  N.  Y.  137 ;  Matter  of 
Murphy,  144  N.  Y.  557 ;  Benson  v.  Corbin,  145  N.  Y.  351.) 

William  H,  Hamilton  and  William,  L,  Kiefer  for  respond- 
ents. Any  interest  of  Mrs.  Lyons  in  an  undivided  one-fourth 
was  subject  to  be  divested  by  her  death  in  the  lifetime  of  the 
cestui  que  trust  leaving  issue.  {Stuart  v.  Brown,  11  App. 
Div.  492 ;  Hooker  v.  Hooker^  41  App.  Div.  235 ;  Clark  v. 
Cammann,  160  N.  Y.  315 ;  Britton  v.  Thornton,  112  U.  S. 
526 ;  Vanderzee  v.  Slingerland,  103  N.  Y.  53 ;  Matter  of  N. 
Y.,  Z.  cfe  W.  Ry.  Co.,  105  N.  Y.  89 ;  Underbill  on  Wills,  458, 
4G3  ;  Benson  v.  Corhin,  145  N.  Y.  351 ;  Meadv,  Maben,  131 
N.  Y.  255 ;  Chapman  v.  Moulton,  8  App.  Div.  64 ;  Matter 
of  Denton,  137  N.  Y.  428.) 

Werner,  J.  The  action  is  in  ejectment.  The  plaintiffs 
claim  an  interest  in  the  premises  described  in  the  complaint 
under  the  will  of  Jacob  Weeks,  deceased.     The  defendant 
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Ostrander  claims  the  same  interest  as  trustee  under  the  will  of 
Clara  Louise  (or  Clarissa)  Lyons,  the  mother  of  the  plaintiffs. 
The  issue  of  the  controversy  depends  upon  the  construction 
of  the  third  clause  of  said  Jacob  "Weeks'  will  which  gave  to 
the  executors  therein  named  the  premises  described  in  the  com- 
plaint "  Upon  trust  to  collect  the  rents,  profits  and  income 
thereof  during  the  life  of  my  adopted  son,  Jacob  Weeks 
Corn  well,  son  of  John  T.  and  Ann  Corn  well,  and  after 
expending  therefrom  such  amounts  as  they  deem  necessary  to 
keep  the  said  premises  in  good  order  and  repair  and  properly 
insured  against  loss  and  damage  by  fire,  to  pay  the  remainder 
of  such  rents  as  and  when  collected  to  my  said  adopted  son, 
Jacob  Weeks  Cornwell,  during  his  life."  A  separate  part  of 
said  clause  continues  as  follows :  ^'  Upon  his  death  I  give, 
devise  and  bequeath  the  said  lots  of  land  and  buildings  to 
Virginia  Cornwell,  wife  of  said  Jacob  Weeks  Cornwell,  Ida 
Van  Cott,  Clarissa  Lyon  and  Millard  Fillmore  Cornwell, 
children  of  said  Jacob  Weeks  Cornwell,  share  and  share  alike, 
the  issue  of  such  as  mav  have  died  to  take  the  share  to  which 
his,  her  or  their  parents  would,  if  living,  have  been  entitled." 
At  the  trial  judgment  was  directed  in  favor  of  the  defend- 
ants upon  the  ground  that  under  said  third  clause  Clarissa 
Lyon  took  an  absolute  vested  remainder,  which  subsequently 
passed  under  her  will  to  the  defendant  Ostrander,  the  trustee 
named  therein.  This  judgment  was  reversed  in  the  Appellate 
Division,  the  majority  of  that  court  differing  somewhat  in  the 
expression  of  their  reasons  for  the  decision,  but  all  united  in 
holding  that  the  plaintiffs  are  entitled  to  the  interest  in  said 
lands  which  tiie  trial  court  awarded  to  the  defendant  Ostran- 
der as  such  trustee.  We  concur  in  the  result  reached  in  the 
Appellate  Division,  and  will  content  ourselves  with  simply 
stating  the  specific  grounds  upon  which  we  place  our  decision. 
We  think  this  may  properly  be  done  without  referring  to  any 
of  the  other  provisions  of  the  voluminous  will  of  which  this 
third  clause  is  a  part,  since  th^  latter,  both  by  its  language  and 
expressed  objects,  is  entirely  independent  of  such  other  pro- 
visions.    A  brief  reference  to  the  relation  of  the  testator  to 
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the  persons  mentioned  in  said  third  clause  will  suffice  to  point 
out  the  application  of  the  rules  of  construction  which  we 
think  must  govern  this  case.  Jacob  Weeks,  the  testator, 
was  childless.  Jacob  Weeks  Cornwell,  the  life  beneficiary 
named  in  said  third  clause,  was  called  his  adopted  son. 
The  remaindermen  therein  referred  to  were  the  wife  and 
children  respectively  of  said  life  beneficiary.  "  Upon  his 
death  "  said  remaindermen  are  to  take  the  premises  described 
"  share  and  share  alike,  the  isstie  of  such  as  may  have 
died  to  take  the  share  to  which  his,  her  or  their  parent 
would^  if  living^  have  been  entiUed.^^  The  learned  trial  court 
based  its  decision  upon  the  general  and  well-settled  rule  that 
when  there  is  a  devise  or  bequest  to  one  person  and  in  case  of 
his  death  to  another  the  words  of  substitution  refei"  to  a  death 
in  the  lifetime  of  the  testator.  Many  decisions  are  cited 
which  exemplify  this  rule.  There  is,  however,  a  qualification, 
or,  more  properly  speaking,  an  addition  to  this  rule  which  is 
equally  well  established,  and  this  seems  to  have  been  over- 
looked by  the  learned  trial  justice.  It  has  been  announced  in 
various  forms  by  legal  and  judicial  writers.  It  is  concisely 
stated  by  Jarman  (vol.  2,  p.  696,  6th  ed.)  as  follows :  A 
bequest  to  A  for  life,  and  after  his  decease  to  B  or  his 
children,  is  held  to  create  a  substitutional  gift  in  favor  of  tlie 
children  of  B  in  the  event  of  B  dying  in  the  lifetime  of  A. 
The  cases  cited  by  the  learned  author  are  Burrell  v.  Basher- 
field  (11  Beavan,  525)  where  the  testator  professed  to  give 
legacies  to  each  of  twelve  first  cousins  nomifiatim,  but  enumer- 
ated eleven  only,  stating  that  the  other  was  dead,  and  directing 
his  legacy  to  be  paid  to  his  children.  He  afterwards  directed 
that  upon  the  decease  of  his  wife  the  whole  remainder  of  his 
property  was  "  to  be  divided,  share  and  share  alike,  to  his 
aforesaid  twelve  first  cousins  and  their  children."  It  was 
held  that  the  first  cousins  took  vested  interests  at  the 
death  of  the  testator,  subject  to  be  divested  on  their  deaths  in 
the  widow's  life,  in  which  event  their  children  took  by  sub- 
stitution. In  Girdlestorie  v.  Doe  (2  Simons*  Chan.  Rep.  226) 
there  was  a  bequest  of  £40  per  annum  to  A  for  life,  and 
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after  her  decease  to  B  or  his  heirs.  It  was  held  that 
"or"  must  be  construed  disjunctively,  and,  therefore,  B  did 
not  take  an  absolute  interest  in  the  annuity.  In  Salisbury 
V.  Pettj/  (3  Hare's  Repts.  87)  there  was, a  devise  of  real  estate 
to  A  for  life,  subject  to  the  payment  of  £2,000  apiece  to  B, 
C  and  D,  or  their  respective  lawful  issue,  twelve  months  after 
the  death  of  the  testator,  and  devise  of  the  same  estate,  in 
remainder,  on  the  death  of  A  to  his  children  as  he  should 
appoint,  charged  with  a  further  sum  of  £3,000  apiece  to  B, 
C  and  D,  or  to  their  respective  lawful  issue.  B,  C  and  D 
survived  the  testator.  B  died  without  issue  in  the  lifetime  of 
A.  C  and  D  died  in  the  lifetime  of  A  leaving  issue.  It  was 
held  that  the  legacies  to  B,  C  and  D  vested  in  the  legatees, 
subject  to  be  divested  in  favor  of  their  children,  in  case  of 
their  death  leaving  children,  and,  therefore,  that  B  took  the 
legacies  of  £2,000  each,  absolutely,  and  the  children  of  C 
and  D  took  the  legacies  of  £3,000  by  substitution  for 
their  parents.  In  Ilervey  v.  McLaughlin  (1  Price  [English 
Excheq.  Rep.],  264)  there  was  a  bequest  of  personal  prop- 
erty to  A  for  life,  remainder  to  her  three  children  in  equal 
shares,  and  in  case  of  the  death  of  either  or  any  of  them,  the 
share  of  such  so  dying  to  go  to  their  children.  This  was  held 
to  be  a  vested  interest  subject  to  be  divested  if  either  of  the 
legatees  in  remainder  died  during  the  life  of  the  particular 
tenant,  and  that  in  such  event  his  share  became  the  property 
of  his  children  and  not  of  his  personal  representatives.  In 
Price  V.  LocJdey  (6  Beavan,  180)  there  was  a  bequest  to  A 
for  life,  and  after  her  decease  to  the  testator's  four  children, 
the  survivor  or  surviv.ors  of  them  equally,  or  to  their  heirs 
lawfully  begotten.  One  of  the  four  children  died  in  the  life 
of  A.  Held,  that  his  children  took  one-fourth  by  way  of 
substitution. 

Underbill  in  his  work  on  Wills  (Sec.  346)  adverts  to  the 
rule  and  the  reason  upon  which  it  is  based  in  the  following 
language,  "  the  death  without  issue  of  a  beneficiary,  to  whom 
an  immediate  and  absolute  interest  in  fee  is  given,  is  in  many 
cases  construed  to  refer  to  his  death  during  the  lifetime  of 
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the  testator,  for  the  reason  that  the  court  must  either  so  con- 
strue it  or  must  construe  it  as  referring  to  death  at  any  time, 
i.  e,^  death  indefinitely.  But  where  the  disposition  of  the 
property  which  is  devised  over  '  in  case  of  death,'  with  a  con- 
tingency as  *•  in  case  of  death  without  issue,'  is  preceded  by  a 
prior  estate  for  life  or  years,  which  is  to  begin  in  possession 
at  the  death  of  the  testator,  anotlier  explanation  of  the  words 
^  in  case  of  death '  is  possible,  and  they  may  relate  to  another 
period  ;  that  is  to  say,  to  the  period  of  the  postponement  of 
the  possession.  In  the  former  case  but  two  alternatives  are 
possible.  In  the  latter  case  three  periods  —  the  lifetime  of 
the  testator,  the  life  of  the  prior  devisee,  and  the  period  there- 
after—  are  open  to  selection."  This  court  is  committed  to 
the  doctrine  above  enunciated.  In  Mullarky  v.  SuUwan 
(136  N.  Y.  227)  it  was  held  that  the  rule  that  words  of 
survivorship  in  a  will  refer  to  the  time  of  the  testator's  death 
applies  only  to  an  absolute  gift  to  one,  and  in  case  of  his 
death  to  another,  and  that  it  has  no  application  in  a  case 
where  the  first  devisee  or  legatee  takes  a  life  estate.  In 
Fowler  v.  IngersoU  (127  N.  Y.  472)  this  court,  referring  to 
the  rule  that  words  of  substitution  usually  relate  to  the  death 
of  the  testator,  said  :  "  But  the  reason  of  the  rule  fails  in  the 
case  of  a  life  estate  as  in  such  case  the  presumption  would  be 
that  the  words  of  contingency  referred  to  the  event  which 
would  determine  the  life  estate."  In  M<itter  of  Denton  (137 
N.  Y.  433)  the  same  rule  is  discussed  as  follows :  "  But 
this  rule  has  only  a  limited  operation  and  cannot  be  extended 
to  a  case  where  a  point  of  time  is  mentioned  other  than  the 
death  of  the  testator,  to  which  the  .contingency  can  be 
referred,  or  to  a  case  where  a  life  estate  intervenes,  or  where 
the  context  of  the  will  evinces  a  contrary  intent."  To  the 
same  effect  is  Matter  of  Boer  (147  N.  Y.  348).  It  is  sug- 
gested by  the  learned  counsel  for  the  appellant  that  Jacob 
Weeks  Cornwell  did  not  have  a  life  estate,  but  was  simply  the 
beneficiary  under  a  trust  which  was  to  continue  during  his 
life.  This  'does  not  affect  the  principle  involved.  It  is 
enough  that  the  estate  which  intervened  between  that  of  the 
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testator  and  that  of  the  remaindermen  named  in  said  third 
clause  was  less  than  an  absolute  fee.  Bat  qnite  apart  from 
the  current  of  authority  we  think  that  the  language  of  this 
clause  amply  justifles  the  application  of  the  rule  we  are  dis- 
cussing. This  is  not  the  case  of  a  devise  in  trust  to  A  for 
life  with  remainder  to  B,  or  in  case  of  his  death  without  issue 
then  to  some  one  else.  We  have  here  a  bequest  to  specified 
persons,  ^^  the  issue  of  such  as  may  have  died  to  take  the  share 
to  which  his,  her  or  their  parent  would,  if  living,  have  been 
entitled."  The  context  itself  clearly  indicates  that  the  pre- 
ceding words,  "  upon  his  death,"  refer,  not  to  the  death  of  the 
testator,  but  to  the  death  of  the  life  beneficiary.  What  has 
been  said  might  be  supplemented  with  a  discussion  of  the 
**  surrounding  circumstances  "  which  are  very  forcibly  referred 
to  by  Mr.  Justice  Ingraham  as  an  index  to  the  testator's 
intent,  but  we  prefer  to  rest  our  decision  upon  the  plain  lan- 
guage of  the  will  in  the  light  of  the  authorities  referred  to. 
To  reduce  this  discussion  to  its  concrete  application  we  now 
need  to  refer  to  a  few  additional  facts.  The  testator  died 
September  9th,  1881.  Jacob  Weeks  Cornwell,  the  life  bene- 
ficiary, died  November  6th,  1898.  His  wife,  Virginia,  died  in 
June,  1890,  and  his  daughter,  Clara  Louise  (or  Clarissa)  Lyons, 
died  October  17th,  1892.  Thus  by  the  terms  of  this  third 
clause  Clara  Louise  Lyons  took  a  vested  remainder  which 
became  divested  by  her  pre-decease  of  the  life  beneficiary  and 
vested  in  the  plaintiffs  who  are  her  issue.  The  defendant 
Ostrander,  as  trustee  under  the  will  of  Clara  Louise  Lyons, 
did  not  take  any  interest  in  the  property.  It,  therefore, 
follows  that  the  plaintiffs  are  entitled  to  recover. 

The  order  of  the  Appellate  Division  must  be  aflSrmed  and 
judgment  absolute  ordered  for  the  plaintiffs  upon  defendant's 
stipulation,  with  costs. 

Parker,  Ch.  J.,  Gray,  Haioht,  Landon  and  Cullen,  JJ., 
concur ;  O'Brien,  J.,  not  voting. 

Ordered  accordingly. 
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Geobge  B.  Hand,  Appellant,  v.  Gas  Engine  and  Power 
Company  and  Charles  L.'  Seabury  &  Company,  Conw)li. 
DATED,  Kespondent. 

1 .  Contract  —  Advertising  —  Allowance  on  Purchase.  An  agree- 
ment for  advertising,  to  be  paid  for  by  the  deduction  of  a  certain  sum 
from  the  contract  price  of  launches  provided  that  price  reaches  a  desig- 
nated amount,  imports  a  covenant  on  the  part  of  the  advertiser  to  deal 
with  the  other  party  to  the  advertising  contract  in  the  sale  of  such 
launches  on  exactly  the  same  terms  as  it  offers  to  other  customers. 

2.  Construction — Meeting  op  Minds.  A  contract  for  the  purchase 
of  launches  to  be  paid  for  in  cash  is  not  invalid  on  the  ground  that  the 
minds  of  the  parties  did  not  meet,  merely  because  the  purchaser,  ivhosc 
identity  and  purpose  were  not  known  to  the  vendor,  intended  to  pay  part 
of  the  price  with  the  outstanding  obligation  of  the  vendor  on  an  advertis- 
ing contract,  since  payment  to  a  vendor  in  his  own  obligations  is  a  pay- 
ment in  cash. 

3.  Refusal  to  Perform.  A  recovery  for  the  agreed  price  of  adver- 
tising may  be  had  in  money  under  a  contract  to  pay  for  such  advertising 
only  by  an  allowance  on  the  price  in  case  of  a  certain  purchase,  where  the 
advertiser  after  an  agreement  for  such  purchase  had  been  made  at  a  cash 
price  without  his  knowing  the  identity  of  the  purchaser,  on  his  subse- 
quently learning  the  purchaser's  intention  to  pay  part  in  the  obligation 
for  advertising  refuses  to  complete  the  sale. 

Rand  v.  Oas  Engine  <fc  Pmoer  Co,,  34  App.  Div.  854,  reversed. 

(Argued  March  29,  1901;  decided  May  14,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  16,  1898,  reversing  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  directed  by  the  court  and  granting 
a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  De  Hart  Brower  for  appellant.  An  offer  of  sale 
was  made  by  defendant,  accepted  by  plaintiff,  and  a  contract 
price  agreed  upon.  {Dustan  v.  JfcAndrew,  44  N.  Y.  72.) 
The  defense  that  the  making  of  an  agreement  to  sell  at  a 
special  contract  price  was  fraudulently  induced,  was  not 
within  the  issues  raised  by  the  pleadings.     {Dahney  v.  StevenSy 
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10  Abb.  [N.  S.]  39;  Clark  v.  House,  16  N.  Y.  Sapp.  777 ; 
£each  V.  Cooke,  28  N.  Y.  508 ;  Wriffht  v.  DeUfield,  25  N. 
Y.  266 ;  liomeyn  v.  Sickles,  108  N.  Y.  650 ;  Day  v.  Town 
of  New  Lots,  107  K  Y.  148  ;  Southwick  v.  F,  Nat  Bank, 
61  llow.  Pr.  164  ;  Code  Civ.  Pro.  §  500  ;  Wood  v.  Amory, 
105  N.  Y.  278.) 

E.  P.  Johnson  for  reepoDdent.  If  there  was  any  contract 
at  all,  it  was  a  contract  specifically  providing  for  the  payment  of 
the  full  price  in  cash.     (JDelaume  v.  Agar,  McGloin  [La.],  98.) 

CuLLEN,  J.  The  complaint  alleged  that  Elwood  S.  Hand, 
the  plaintiff's  assignor  (to  be  hereafter  called  the  plaintiff),  on 
October  31st,  1900,  entered  into  the  following  contract  in 
writing  with  the  Gas  Engine  and  Power  Company,  the 
defendant's  predecessor  (to  be  hereafter  called  the  defendant)  : 

"New  York  City,  Oct.  ^\st,  '90. 
"Mr.  E.  S.  Hand,  Auditorium  Building,  Chicago,  Ills.: 

"Dear  Sir. —  In  consideration  of  the  insertion  of  an  adver- 
tisement to  occupy  three  pages  (the  copy  for  which  is  attached 
hereto)  in  the  book  descriptive  and  illustrative  of  the  Audi- 
torium Building,  Chicago,  we  promise  to  allow  and  deduct 
from  our  contract  price  for  naphtha  launches,  providing  said 
price  amounts  to  $5,000  or  more,  the  sum  of  eleven  hundred 
and  fifty-five  dollars  ($1,155),  on  or  after  publication  and 
delivery  to  us  of  twenty-five  books  containing  our  advertise- 
ment. In  the  event  of  said  purchase  not  being  made  good, 
we  are  to  be  absolutely  acquitted  of  any  charge  for  the 
advertisement  herein  provided.  It  is  also  agreed  that  we  are 
to  be  furnished  without  extra  charge  with  the  original  draw- 
ings prepared  for  the  illustrations,  as  also  electrotypes  of  same. 
The  copy  of  plates  and  written  matter  to  be  submitted  to  us 
before  going  to  press.  The  order  for  the  launches  above 
referred  to  must  be  given  us  at  least  three  months  prior  to 
date  for  delivery  of  launches.     Yery  respectfully, 

"  GAS  ENGINE  &o  POWER  CO., 

"  Jno.  J.  Amory,  Secy.  &  Treas. 

"Accepted  Oct.  31st,  1890.     E.  S.  Hand  ;" 
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it  also  alleged  the  performance  of  the  contract  by  the  plaintiff; 
that  on  the  6th  day  of  December,  1897,  the  defendant  entered 
into  an  agreement  to  sell  to  the  plaintiff  two  naphtha  launches 
for  the  sum  of  five  thousand  dollars ;  that  thereupon  the  |>lain- 
tiff  duly  tendered  to  defendant  said  contract  and  the  sum  of 
$3,845  in  money  in  payment  of  said  contract  price ;  that  the 
defendant  refused  to  accept  the  sum  or  to  deliver  the  launches. 
The  plaintiff  demanded  judgment  for  the  sum  of  $1,155  due  on 
the  advertising  contract.  The  defendant  answered,  admitting 
the  execution  of  the  contract  of  October,  1890,  and  its  per- 
formance by  the  plaintiff,  but  denied  making  the  agreement 
of  December,  1897,  for  the  sale  of  the  launches,  and  also  the 
allegations  of  the  complaint  in  respect  to  the  plaintiff's  tender 
of  payment.  It  did  not  plead  the  Statute  of  Frauds  against 
the  agreement  of  1897,  nor  did  it  allege  that  said  agreement 
was  obtained  by  fraud.  On  the  trial  the  plaintiff  proved  the 
making  of  an  oral  agreement  for  the  sale  of  the  two  launches 
for  the  sum  of  $5,000  in  cash.  The  negotiations  for  this  sale 
were  had  between  the  plaintiff's  assignor  and  John  J.  Amory, 
the  president  of  the  defendant,  who  were  the  same  persons 
who  made  and  executed  the  contract  of  1900,  that  instrument 
being  prepared  by  Mr.  Amory.  In  these  negotiations  Hand 
did  not  disclose  that  he  was  the  person  with  whom  Amory 
had  made  the  agreement  of  December,  1900,  or  that  in  bar- 
gaining with  him  he  intended  to  apply  that  contract  in  pay- 
ment for  the  launches.  Amory  admitted  making  the  oral 
agreement  for  the  sale  of  two  launches,  but  testified  that  it 
was  to  be  for  cash,  and  that  he  did  not  at  the  time  identify 
the  proposed  purchaser  as  being  the  person  with  whom  he  had 
made  the  advertising  contract  in  1900.  He  further  testified 
that  in  the  negotiations  Hand  gave  his  name  as  Stokes.  The 
evidence  discloses  no  real  controversy  as  to  the  other  issues  in 
the  case,  the  refusal  of  the  defendant  to  deliver  the  launches 
and  thj  tender  by  the  plaintiff  of  the  purchase  money.  The 
trial  court  directed  a  verdict  in  favor  of  the  plaintiff.  The 
Appellate  Division,  by  a  divided  court,  reversed  this  judg- 
ment and  ordered  a  new  trial. 
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The  ground  on  which  the  prevailing  opinion  below  proceeds 
is  that  the  minds  of  the  parties  never  met  as  to  the  sale  for 
the  launches,  and  that  there  was  no  valid  agreement  (or  at 
least  that  the  question  was  one  of  fact  for  the  jury),  because 
the  defendant  expected  to  receive  actual  money  in  payment, 
while  the  plaintiff  intended  to  set  oif  the  amount  due  him  on 
the  advertising  contract.  To  ascertain  the  validity  of  this 
objection  to  the  recovery  in  the  trial  court  it  is  necessary  to 
first  determine  what  were  the  rights  of  the  plaintiff  under  the 
contract  of  1890.  If  by  this  agreement  the  defendant  was 
under  no  obligation  to  sell  to  the  plaintiff,  or  was  at  liberty  to 
put  such  prices  on  its  goods  as  it  saw  fit,  it  is  plain  that  the 
agreement  for  compensation  to  the  plaintiff  was  entirely  illus- 
ory and  without  possible  value.  Under  such  a  construction 
it  would  not  secure  payment  to  the  plaintiff  of  a  dollar  or  a 
dollar  8  worth.  The  agreement  must  be  interpreted  reason- 
ably, and  to  give  it  any  effect  it  must  be  construed  as  import- 
ing a  covenant  on  the  part  of  the  defendant  not  only  to  deal 
with  the  plaintiff,  but  to  deal  with  him  on  exactly  the  same 
terms  as  it  offered  to  other  customers.  To  a  certain  extent 
this  agreement  was  in  the  nature  of  a  due  bill  payable  in 
goods.  In  Vanee  v.  Bloomer  (20  Wend.  196)  it  is  said  of 
such  an  instrument :  **  The  due  bill  contains  an  acknowledg- 
ment that  A  (the  payee)  has  paid  him  in  advance  for  the 
amount  in  goods  therein  expressed ;  and  a  promise  is  implied 
on  the  part  of  the  merchant  that  whenever  A  shall  call  at  his 
store  and  present  the  due  bill  he  will  deliver  to  him  such  arti- 
cles as  he  shall  select  out  of  the  goods  on  hand.  The  store  of 
the  merchant  is  the  place  of  payment ;  and  no  action  can  be 
maintained  on  the  due  bill  until  A  shall  call  at  the  store  of 
the  merchant  for  the  goods,  and  the  merchant  shall  refuse  to 
deliver  such  goods  as  A  shall  select.  Indeed,  A  is  to  be 
treated  as  other  customers  are  to  be  treated.  *  *  *  The 
merchant  is  also  required  to  deliver  the  goods  at  the  market 
price,  and  has  no  right  to  charge  them  at  a  higher  price." 
The  plaintiff  had  performed  his  part  of  the  advertising  con- 
tract years  before  the  negotiations  for  the  purchase  of  the 
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launches.  The  amount  specified  in  the  contract  was,  there- 
fore, at  the  time  an  existing  indebtedness  of  the  defendant, 
and  a  payment  to  a  vendor  in  his  own  obligations  is  a  pay- 
ment in  cash.  {Foley  v.  Maaon^  6  Md.  37.)  The  agreement 
also  required  that  the  plaintiff  should  purchase  goods  to  the 
amount  of  at  least  $5,000,  and  he  was,  therefore,  obliged  to 
pay  $3,845  in  addition  to  the  amount  due  him  for  advertising. 
This  he  tendered  in  money,  and  in  law  his  turning  in  the 
advertising  contract  and  payment  of  the  remainder  in  money 
would  have  been  a  payment  of  $5,000  in  casli.  Had  the  plain- 
tiff actually  paid  the  $5,000  entirely  in  money,  the  instant  after 
he  had  made  the  payment  he  could,  under  the  terms  of  his  con- 
tract, have  demanded  repayment  to  him  of  the  sum  of  $1,155, 
and  in  case  of  refusal  have  recovered  therefor.  It  is  said  tiiat 
the  minds  of  the  parties  did  not  meet,  but  what  was  the  subject 
as  to  which  they  were  not  in  accord  ?  It  was  not  as  to  the  price 
of  the  launches,  for  concededly  the  defendant^was  willing  to  sell 
them  for  $5,000 ;  nor  as  to  the  terms  of  payment,  for  also, 
concededly,  the  payment  was  to  be  in  cash.  Where  the 
parties  were  apart  was  that  the  defendant  did  not  expect  to  be 
compelled  to  fulfill  its  own  obligation.  Was  this  a  material 
considemtion  ?  It  is  said  by  the  learned  court  below  that  the 
plaintiff  by  suppressing  his  intention  to  turn  in  the  contract 
has  been  allowed  more  upon  it  by  the  defendant  than  he 
would  have  been  allowed  had  his  full  purpose  been  disclosed. 
This  may  be  the  fact,  but  it  would  not  have  been  the  fact  if 
the  defendant  had  intended  to  live  honestly  up  to  its  agree- 
ment. That  agreement  was  to  pay  $1,155,  true  not  in  money, 
but  in  goods ;  but  still  in  goods  at  the  same  price  as  that  for 
which  they  would  have  been  sold  to  any  other  party. 

Tliere  must  be  some  standard  at  which  the  plaintiff  might 
require  goods  to  be  sold  to  him,  or  otherwise,  as  already  said, 
he  was  entirely  without  means  of  obtaining  compensation  for 
his  services.  Appreciating  this,  it  is  suggested  that  the  list  or 
catalogue  price  of  the  defendant's  launches  should  be  such 
standard.  It  would  be  sufficient  to  say  that  the  written  agree 
ment   does  not  refer  to   list   price,   but   to   contract  prica 
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Beyond  this  it  appeara  by  Ainory's  own  testimony  that  in  ordi- 
nary sales  deductions  were  made  from  the  list  prices,  and  in  3 
the  catalogue  it  is  stated  that  special  terms  will  be  made  for 
purchases  amounting  to  $5,000  or  more.  It  is  urged  that  the 
plaintiff  has  taken  an  inequitable  advantage  of  the  defendant 
through  the  latter  having  forgotten  the  outstanding  contract, 
but  there  appears  to  be  on  the  other  hand  quite  as  little  equity 
in » the  defendant's  course  of  conduct.  When  tlie  dispute 
arose  about  turning  in  the  contract  as  payment,  the  defendant 
first  oflFered  to  receive  it  provided  the  price  of  the  launches 
was  increased  to  $5,900,  which  in  effect  would  allow  the  plain- 
tiff $255  for  the  $1,155  it  owed  him,  and  finally  offered  to 
receive  it  on  a  sale  at  $5,5©0,  thus  allowing  for  the  contract 
$655.  We  do  not  say  that  the  plaintiff  could  have  held  the 
defendant  to  a  bargain  that  he  had  procured  by  fraud,  but 
no  such  defense  is  pleaded.  The  failure  of  the  plaintiff  to 
call  attention  in  its  negotiations  with  the  defendant  to  the  out- 
standing contract,  which  probably  the  defendant's  officer  had 
forgotten,  may  be  inconsistent  with  the  highest  standard  of 
honor,  but  it  did  not  constitute  fraud  in  law,  because  he  was 
under  no  obligation  to  state  the  fact.  (  Wood  v.  Amory^  105 
N.  Y.  278.)  Indeed,  it  may  be  said  that  the  defendant  seems 
to  have  been  fully  as  alert  and  keen  to  satisfy  its  obligation 
for  the  smallest  possible  sum  as  the  plaintiff  has  been  to  obtain 
the  most  he  could  for  it. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
the  judgment  entered  on  the  verdict  at  the  trial  court  aflSrmed, 
with  costs. 

O'Brien,  J.  (dissenting).  I  think  that  the  verdict  was 
improperly  directed  and  that  the  order  of  the  court  below, 
reversing  the  judgment  and  granting  a  new  trial,  is  right  and 
should  be  affirmed. 

The  question  is,  whether  the  plaintiff  is  entitled  as  matter 
of  law  upon  the  conceded  facts  to  recover  the  amount  of  the 
contract  for  advertising  in  money.  That  contract  was  made 
on  the  Slst  day  of  October,  1890.     It  was  not  to  be  paid  in 
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money  but  in  property.  Whenever  the  advertiser  purchased 
from  the  defendant  launches  to  the  amount  of  $5,000  or  more, 
then  the  defendant  agreed  to  deduct  from  "our  contract 
price  "  the  sum  of  $1,155  for  the  advertising.  If  the  launches 
to  that  amount  were  not  purchased,  then  the  defendant  was 
not  to  pay  anything.  In  case  the  defendant  refused  to  carry 
out  this  f^reenient  in  its  fair  spirit  and  meaning,  it  may  be 
that  the  advertiser  would  be  entitled  to  recover  the  price  of 
the  work  in  money.  LY.  Y.  JV^ewa  Pahlishing  Co.  v.  N^at. 
Stemnship  Co.^  148  N.  Y.  40.)  Before  the  plaintiff  could 
recover  in  this  case  he  was  bound  to  show  that  there  was  a 
contract  for  the  purchase  of  the  launches  made  between  the 
parties  which  the  defendant  refused  to  perform.  The  plain- 
tiff was  not  entitled  to  have  the  bill  for  advertising  allowed 
or  deducted  from  the  contract  price  of  launches  purchased 
unless  there  was  in  fact  such  a  contract  of  purchase  made  in 
the  sense  that  these  terms  are  understood  in  the  law  of  conr 
tracts.  The  plaintiff  was  not  entitled  to  have  a  verdict 
directed  in  his  favor  unless  it  appears  as  matter  of  law  from 
the  record  that  such  a  contract  was  made,  and  under  the  cir- 
cumstances disclosed  that  was  a  question  of  fact  for  the  jury 
and  not  a  question  of  law  for  the  court. 

This  was  the  ground  upon  which  the  learned  court  below 
reversed  the  judgment  entered  upon  the  directed  verdict  and 
granted  a  new  trial.  This  conclusion,  I  think,  was  clearly 
correct  upon  the  facts  appearing  in  the  record. 

It  appears  that  on  the  6th  day  of  December,  1897,  when 
the  advertising  contract  -^vas  more  than  seven  years  old,  the 
plaintiff's  brother,  who  it  seems  was  the  party  who  procured  the 
order  for  advertising  from  the  defendants,  came  to  the  defend- 
ant's president  to  negotiate  for  the  purchase  of  launches.  The 
president  did  not  know  him  and  of  course  did  not  know  that 
he  had  the  contract  or  intended  to  use  it  as  payment  in  the 
purchase  of  the  launches.  He  seemed  to  have  been  careful 
to  conceal  his  identity  and  liis  purpose  from  the  president  and 
for  that  purpose  assumed  a  false  name.  The  president  told 
him  that  the  company  was  hard  up  and  needed  money  to  pay 
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obligations  tlmt  were  pressing  and  that  he  would  sell  two 
launches,  which  were  pointed  out,  for  $5,000  i?i  cash,  which 
was  much  less  than  the  regular  catalogue  price.  Hand 
accepted  these  terms,  and  this  is  the  only  contract  for  pur- 
chase that  has  been  established. 

It  is  perfectly  clear  that  the  defendant  as^reed  to  sell  at  a 
reduced  price  for  cash  and  cash  only.  It  is  equally  clear  that 
the  purchaser  agreed  to  pay  cash  and  intended  that  the  defend- 
ant should  understand  that  such  was  his  purpose.  The  jury 
could  have  found  that  the  intention  of  the  parties  excluded 
the  right  to  use  the  old  contract  for  advertising  as  any  pait 
of  the  purchase  price  of  the  launches,  since  it  was  expressly 
stipulated  that  it  was  to  be  a  cash  sale.  Both  parties  agreed 
that  the  seller  should  receive  $5,000  in  cash,  and  not  that  sum 
less  the  old  contract  for  advertising.  The  seller  did  not  even 
know  that  the  purchaser  had  such  a  contract.  But  w'hen  the 
purchaser  came  to  pay  for  the  launches,  he  for  the  first  time 
revealed  to  the  seller  his  purpose  not  to  pay  in  cash  but  in 
something  else,  since  he  then  produced  the  contract  and  asked 
credit  for  it  on  the  purchase  price.  The  president  told  him 
he  would  allow  it,  but  not  on  a  sale  made  on  a  cash  basis.  He 
did  not  repudiate  liability  to  perform  the  agreement,  but 
insisted  that  it  was  intended  to  apply  only  on  sales  at  the 
regular  catalogue  price,  and  finally  offered  to  allow  the  old 
claim  if  the  purchaser  wanted  the  launches  at  $5,500.  This 
the  purchaser  refused  and  so  the  proposed  contract  failed, 
whereupon  the  negotiator  proceeded  to  assign  the  written 
agreement  for  the  advertising  to  the  plaintiff,  who  now  wants 
cash  for  the  old  claim  and  nmst  get  cash  if  the  verdict  was 
properly  directed. 

The  vital  allegation  in  the  plaintiff's  cotnplaint  is  that  there 
was 'a  contract  of  purchase  of  the  launches,  and  that  the 
defendant  refused  to  perform  i  There  can  be  no  recovery 
by  the  plaintiff  unless  that  allegation  is  established  as  matter 
of  law.  This  court  cannot  hold  that  it  was,  without  giving 
sanction  and  complete  effect  to  what  may  be  called  a  trick  or 
device  that  would  not  be  entitled  to  a  very  eminent  place  in 
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the  code  of  commercial  honor  and  morality.  If  it  was  not 
actual  fraud  it  was  at  least  a  kind  of  commercial  strategy  of 
such  very  questionable  honesty  that  there  is  no  imperative 
duty  on  the  court  to  aid  in  carrying  it  to  a  successful  result. 
There  was  no  contract  and  no  sale  since  the  minds  of  the 
parties  never  met  upon  any  such  transaction  as  the  plaintiff 
now  asserts  as  the  basis  of  the  action.  The  seller  stipulated 
for  cash  in  an  emergency.  The  buyer  agreed  to  pay  cash 
and,  therefore,  to  exclude  the  old  claim,  but  intending  all  the 
time  not  to  pay  in  money  but  to  offset  an  old  account.  The 
seller  expected  money  and  the  buyer  agreed  to  pay  money,  but 
really  intended  to  pay  something  else,  and  thus  one  of  the 
parties  intended  and  expected  one  thing  while  the  other  party 
intended  quite  another  and  different  thing.  A  contract  or 
engagement  can  never  in  law  be  evolved  from  a  transaction 
where  the  minds  of  the  contracting  parties  are  at  such  cross 
purposes.  There  never  can  be  a  sale  or  contract  of  sale  where 
the  consent  of  the  seller  is  effected  or  procured  by  the  promise 
of  the  buyer  to  pay  money,  concealing  his  intention  all  the 
time  to  offer  payment  in  something  else.  The  plaintiff  in 
order  to  recover  a  judgment  for  money  must  show  that  the 
defendant  committed  some  breach  of  the  agreement.  The 
agreement  was  that  the  defendant  would  pay  for  the  advertis- 
ing in  a  commercial  article  at  a  price  that  would  include  the 
customary  commercial  profit.  No  one,  I  think,  can  fail  to 
perceive  what  the  intention  of  the  parties  was  in  entering  into 
the  contract.  The  advertiser  doubtless  charged  a  large  profit 
on  his  bill,  and  the  defendant  intended  to  do  the  same  when 
setting  a  price  upon  the  launches  in  which  the  bill  was  to  be 
paid.  That  this  was  the  mutual  understanding  and  intention 
of  the  parties  no  one  can  doubt. 

The  contract  upon  its  face  is  so  peculiar  that  it  may  be 
called  a  kind  of  wager  agreement,  since  it  was  never  to  have 
any  effect  except  upon  the  contingency  of  a  future  sale  and 
purchase  of  launches.  Upon  that  event  depended  the  obliga- 
tion to  pay  for  certain  services,  the  real  value  of  which  does 
not  appear.     If  that  contingency  did  not  happen  the  agree- 
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ment  had  no  value  whatever.  After  this  otherwise  wortliless 
contract  had  lain  dormant  for  over  seven  years  the  owner  con- 
ceived a  plan  for  converting  it  into  cash.  With  this  end  in 
view  he  assumed  the  role  of  a  buyer  of  launches.  He  deceived 
the  defendant's  president  as  to  his  identity  and  his  real  pur- 
pose, pretending  to  be  ready  and  willing  to  pay  cash  when  he 
was  not.  He  played  with  loaded  dice  in  order  to  commit  the 
defendant's  officer  to  the  lowest  cash  price  and  then  unmasked 
his  real  purpose.  It  probably  was  not  so  much  to  buy  launches 
as  to  create  a  situation  that  would  enable  him,  with  the  aid  of 
the  law,  to  turn  the  agreement  into  a  money  demand.  The 
president,  while  refusing  to  be  made  the  victim  of  the  device, 
offered  to  perform  the  contract  upon  an  honest  basis  and 
according  to  tlie  intention  of  the  parties.  The  prompt  assign- 
ment of  the  contract  to  the  plaintiff  and  the  commencement 
of  this  action  reflects  some  light  on  the  real  purpose  of  the 
interview.  But,  perhaps,  the  most  significant  part  of  the 
transaction  is  to  be  found  in  the  allegation  of  the  plaintiff's 
complaint  that  the  defendant  refused  to  perform  a  contract 
for  the  purchase  and  sale  of  the  launches.  There  is  no  other 
ground  stated  that  will  enable  the  plaintiff  to  convert  this 
peculiar  agreement  into  money.  Upon  that  ground  he 
must  stand  or  fall,  and  until  the  disputed  fact  concerning 
the  making  and  breach  of  this  contract  is  found  in  the  plain- 
tiff's favor,  either  by  the  jury  as  a  question  of  fact,  or  by 
the  court  as  a  question  of  law,  the  plaintiff  cannot  recover. 
The  learned  court  below  simply  held  that  the  agreement  was 
not  established  as  matter  of  law,  and  this  conclusion  would 
seem  to  be  reasonable.  If  the  price  of  the  advertising 
happened  to  be  $5,000  instead  of  $1,155,  I  assume  that  no 
reasonable  person  would  say  that  the  defendant's  president 
intended  to  sell  the  two  launches  in  order  to  discharge  the  old 
agreement  without  receiving  a  dollar  in  money  to  pay  the 
defendant's  debts,  which  was  the  only  purpose  in  view  when 
he  gave  a  cash  price  to  the  advertiser.  If,  under  these  cir- 
cumstances, the  court  could  not  direct  a  verdict,  the  present 
case  is  the  same  in  principle.     When  tlie  plaintiff's  assignor 
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agreed  to  pay  a  special  price  in  cash  he  necessarily  excluded 
his  right  to  tender  something  else  in  payment,  and  if  there 
was  any  engagement  at  all,  or  meeting  of  minds,  it  was  upon 
that  basis  and  no  other.  So  the  question  is,  could  the  adver- 
tiser refuse  to  pay  as  he  agreed  to  and  then  charge  the  defend- 
ant with  a  breach  of  the  contract  ?  The  result  is  that  there 
was  no  contract  and  no  breach  of  it  by  the  defendant.  It  is 
quite  certain  that  the  jury  could  have  so  found.  The  defend- 
ant did  not  refuse  to  perform  the  contract,  but  oflFered  to 
deliver  the  launches  at  the  catalogue  price,  which  was  $500 
more  than  he  agreed  to  sell  them  on  the  basis  of  cash  down  in 
order  to  meet  a  financial  emergency.  In  tlie  absence  of  proof 
that  the  defendant  refused  to  sell  launches  in  discharge  of  the 
contract  in  the  usual  and  ordinary  course  of  business,  and  at 
the  customary  and  established  rates,  there  is  no  breach  of  the 
contract  that  enables  the  plaintiff  to  turn  it  into  a  money  obli- 
gation or  demand  The  plaintiflF,  himself  or  his  assignor,  is 
the  only  party  who  was  guilty  of  a  breach  of  the  contract  to 
purchase  launches,  since  he  agreed  to  pay  cash,  but  when  the 
day  of  delivery  arrived  refused,  and  offered  payment  in  an  old 
claim,  the  existence  of  which  he  had  carefully  concealed  from 
the  defendant's  president  until  he  had  induced  him  to  fix  an 
emergency  cash  price.  This  kind  of  sharp  practice  cannot  he 
defended  on  the  ground  that  otherwise  the  defendant  could 
put  any  price  that  it  pleased  upon  the  launches.  That  asser- 
tion is  not  correct,  since  the  fair  meaning  of  the  contract  is 
that  whenever  the  advertiser  contracts  to  buy  launches  at  the 
ordinary  or  catalogue  price  to  the  extent  of  $5,000,  or  more, 
the  defendant  will  then  and  not  until  then  allow  $1,155  on 
the  contract  price. 

There  was  a  conflict  in  the  evidence  as  to  what  actually  took 
place  between  the  parties  when  they  met  for  the  purpose  of 
making  the  contract  for  the  sale  of  the  launches.  I  have 
stated  the  evidence  as  it  was  given  by  the  defendant's  presi- 
dent, and  as  a  verdict  was  directed  the  defendant  was  entitled 
to  have  the  case  upon  appeal  considered  in  the  most  favorable 
light  within  the  limits  of  any  proof  in  the  case.     It  does  not 
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appear  to  me  that  this  is  a  case  in  which  courts  should  be 
astute  to  keep  the  issues  from  the  jury.  There  is  Uttle  danger 
of  any  injustice  from  the  action  of  a  jury  in  such  a  case.  The 
plaintiff  alleged  that  there  was  a  contract  on  his  part  to  pur- 
chase launches.  The  defendant  denied  it,  and  the  proof  did  not 
conclusively  establish  the  fact  in  issue.  Hence,  the  court 
could  not  properly  direct  a  verdict,  but  the  case  was  for  the 
jury,  and  so  the  court  below^  held. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

Gray,  Haight  and  Landon,  JJ.,  concur  with  Cullen,  J. ; 
Parker,  Ch.  J.,  and  Werner,  J.,  concur  with  O'Brien,  J. 

Ordered  accordingly. 


Emily   Brugher,   Respondent,   ^\   Herman  Buchtenkirch, 

Appellant. 

Negligence  —  Injuries  Sustained  in  Dark  Hallway  of  Apart- 
ment House  —  Contributory  Negligence.  One  who  upon  visiting  an 
apartment  house  on  business  with  a  tenant,  in  which  he  has  never  been 
before  and  which  was  not  subject  to  the  provisions  of  section  9,  chapter 
567  of  the  Laws  of  1895,  requiring  certain  halls  in  tenement  houses  to  be 
kept  lighted  during  specified  hours  of  the  day,  and  who  on  ringing  the 
bell  is  admitted  by  a  mechanical  contrivance  without  being  met  by  any 
person  at  the  door,  and  when  trying  to  pass  along  a  dark  hallway,  the  plan 
of  which  was  not  unusual  or  extraordinary,  falls  down  a  short  flight 
of  steps  at  the  rear  end  thereof,  cannot  maintain  an  action  against  the 
owner  on  account  of  his  failure  to  have  the  hallway  lighted,  since  his 
failure  to  light  it  does  not  constitute  negligence  on  his  part,  and  the 
attempt  of  the  visitor  to  pass  along  a  strange  hallway  without  being  able 
to  see  where  he  is  going,  unless  under  some  special  stress  of  circum- 
stances, constitutes  contributory  negligence. 

Brugher  v.  BucJUenkirch,  39  App.  Div.  503,  reversed. 

(Argued  April  4,  1901;  decided  May  14,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  April  7, 
1899,  reversing  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  hj  the  court  at  a  Trial 
Term  and  granting  a  new  trial. 

20 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edward  W,  S.  Johnston  and  Lewis  S.  Goebel  for  appellant. 
There  is  no  duty  resting  upon  the  owner  of  an  apartment 
house  to  light  tlie  halls  and  stairways  of  such  apartment. 
{Halpin  v.  Townsend,  2  City  Ct.  Rep.  417 ;  107  K  Y.  683 ; 
Muller  V.  Minhen^  5  Misc.  Rep.  444 ;  Ilarkin  v.  Crunibie^ 
20  Misc.  Rep.  569 ;  Nadel  v.  Fichten,  34  App.  Div.  189.) 
The  plaintiff  failed  to  show  that  this  hallway  was  constructed 
in  any  unusual,  unexpected  and  exceptional  manner,  or  that  it 
was  dangerous  without  a  light,  or  that  the  defendant  was  negli- 
gent in  not  having  it  lighted  at  the  time  of  the  plaintiff's  acci- 
dent. {Richardson  v.  Boston^  156  Mass.  145 ;  Glassheim  v. 
N,  Y.  K  P.  Co.,  13  Misc.  Rep.  176 ;  MiUie  v.  M,  By.  Co., 
5  Misc.  Rep.  302;  MuUer  v.  MinJcen,  5  Misc.  Rep.  444; 
ffenkel  v.  Murr,  31  Hun,  30 ;  Jueht  v.  Behrens,  26  N.  T. 
S.  R.  690;  Tolland  v.  P.  F.  Co.,  56  N.  E.  Rep.  608; 
McCabe  v.  Kasiens,  11  Misc.  Rep.  272.)  The  plaintiff  failed 
to  show  that  she  was  free  from  contributory  negligence  in 
entering  this  hall,  into  which  she  had  never  been  before,  and 
going  back  into  the  hallway,  into  a  place  where,  as  she 
said,  she  could  not  see  the  floor  or  where  she  was  going. 
{Halpin  v.  Tmvnsend,  2  City  Ct.  Rep.  417 ;  107  N.  Y.  683 ; 
Hilsenheck  v.  Guhring,  131  N.  Y.  675 ;  Black  v.  Hoe,  N.  Y. 
L.  J.  Feb.  14,  1898,  p.  1381 ;  Gleeson  v.  Brximmer^  87  Hun, 
465^  Parker  v.  P.  P.  Co.,  69  Me.  173 ;  Forsyth  v.  B.  cfe  A. 
R.  R.  Co.,  103  Mass.  513 ;  Gleason  v.  Boehm,  34  Atl.  Rep. 
887;  58  N.  J.  Law,  475;  32  L.  R.  A.  645;.  Kammerer  v. 
Gallagher,  58  111.  App.  561.) 

Edwin  B.  Root  and  Charles  De  Hart  Brower  for  respond- 
ent. Where  a  hallway  is  cut  off  from  natural  light  so  as  to  be 
dark  in  full  daylight,  failure  on  the  part  of  the  landlord  to 
supply  artificial  light  is  negligence.  {O^ Sullivan  v.  Norwood, 
•14  Daly,  286 ;  Marwadel  v.  Cook,  28  N.  E.  Rep.  140 ;  Spies 
v.  Michelsen,  2  App.  Div.  226.)    It  appears  clearly  from  the 
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evidence  that  plaintiff  was  free  from  contributory  negligence. 
{HiUenheck  v.  Guhring^  131  N.  Y.  674 ;  Newson  v.  N.  Y, 
C.  R,  li.  Co.,  29  N.  Y.  383 ;  Sunderlin  v.  IlolluUr,  4  App. 
Div.  478 ;  Kenney  v.  Rhinelamder^  28  App.  Div.  246 ;  163 
IS^.  Y.  576 ;  Lendle  v.  Rohinsonj  53  App.  Div.  141 ;  Brown 
V.  Wittner^  43  App.  Div.  135 ;  EasUwad  v.  Clarke^  165  N. 
Y.  420.) 

Cdllen,  J.  The  action  is  to  recover  damages  for  injuries 
claimed  to  have  been  suffered  by  the  plaintiff  through  the 
negligence  of  the  defendant,  who  at  the  time  was  the  owner 
of  an  apartment  house  in  the  city  of  New  York.  The  plain- 
tiff on  November  25th,  1895,  went  to  the  butcher  shop  of  one 
Lutz  and  found  the  shop  closed,  with  a  card  on  the  door  upon 
which  was  written :  "  Kesidence,  216  East  84th  Street." 
Thereupon  she  went  to  the  building  designated,  which  was  the 
apartment  house  of  tlie  defendant.  She  rang  the  bell  and  the 
door  was  opened  by  some  mechanical  contrivance,  no  one 
coming  to  meet  her.  Then  she  entered  the  hallway,  which 
she  testifies  was  so  dark  that  she  could  not  see  the  floor,  and 
proceeded  back  some  distance  till  she  came  to  a  flight  of 
steps,  down  which  she  fell  and  met  with  the  injuries  for  which 
she  sought  to  recover.  The  negligence  charged  upon  the 
defendant  is  the  failure  to  keep  this  hall  so  lighted  that  the 
plaintiff  could  have  discovered  the  steps.  On  the  trial  it  was 
a  disputed  fact  whether  the  gas  was  burning  in  the  hall  at  the 
time  of  the  plaintiff's  injury,  or  not.  The  trial  court,  over 
the  plaintiff's  objection  and  exception,  excluded  evidence 
tending  to  sliow  that  it  was  the  custom  to  turn  the  gas  off  in 
the  cellar  of  the  house  every  morning.  At  the  close  of  all 
the  evidence  the  trial  court  dismissed  the  complaint.  The 
Appellate  Division,  by  a  divided  court,  reversed  this  judg- 
ment on  the  ground  that  the  exclusion  of  the  evidence  of 
custom  was  erroneous. 

We  shall  not  discuss  the  point  on  which  the  learned  Appel- 
late Division  decided  the  case,  as  in  our  judgment  no  cause  of 
action  was  made  out,  even  if  it  be  assumed  that  the  gas  was  not 
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lighted  at  the  time  of  the  accident.  It  is  not  contended  on 
belialf  of  the  plaintiflF,  nor  charged  in  the  complaint,  that  the 
building  fell  within  the  provisions  of  section  9,  chapter  567, 
Laws  of  1895,  which  require  that  certain  halls  in  tenement 
houses  shall  be  kept  lighted  during  specified  times  of  the  day, 
and  it  is  conceded  that,  apart  from  the  statute,  ordinarily  there 
is  no  obligation  on  the  part  of  the  owner  of  a  building  to 
"keep  hallways  lighted.  {IliUenhech  v.  Guhriiig^  131  N.  Y. 
674: ;  Halpin  v.  Toionaend^  2  City  Court  Reps.  417;  affirmed, 
107  N.  Y.  683  ;  Gorman  v.  White,  19  App.  Div.  324.)  But 
it  is  insisted  that  the  construction  of  the  hallway,  while  not 
dangerous  in  itself,  was  so  peculiar  and  unusual  as  to  consti- 
tute a  source  of  danger  in  case  the  hallway  was  insufficiently 
lighted.  The  hall  was  on  the  ground  floor  opening  on  the 
street.  At  the  street  end  it  terminated  in  a  vestibule  with 
two  doors.  The  outer  door  was  open  in  the  daytime  and  the 
upper  panel  of  the  inner  door  was  of  glass.  Abo\^  the  outer 
door  was  a  glass  transom.  The  hall  was  three  feet  and  a  half 
wide  at  the  vestibule,  but  as  it  ran  to  the  rear  it  increased  in 
width,  and  at  a  distance  of  twenty  feet  from  the  vestibule 
door  there  was  a  flight  of  stairs  leading  to  the  upper  floors. 
The  hall  continued  past  the  newel  post  of  these  stairs  a  distance 
of  about  eight  feet  to  three  steps  leading  to  the  rear  hall.  It 
was  this  short  flight  on  which  the  plaintiff  fell.  She  testified 
that  on  entering  the  hall  she  could  just  perceive,  by  the  light 
from  the  open  door,  the  newel  post  of  the  stairway  in  the  back 
of  the  hall  and  also  a  little  liglit  coming  through  a  transom  over 
a  door  still  further  in  the  rear.  It  was  to  this  door  that  she 
intended  to  go.  There  was  no  evidence  in  the  case  that  the 
plan  of  this  hall  was  unusual  or  extraordinary.  The  presence 
of  stairways  leading  either  to  higher  or  to  lower  stories  must 
be  expected  in  hallways,  and  we  know  of  no  reason  or 
custom  which  justifies  one  entering  a  strange  house  in  assuni- 
ing  that  the  hall  will  continue  at  the  same  level.  This 
short  flight  of  steps  constituted  no  reasonable  source  of  dan- 
ger to  any  one  who  took  proper  precautions  to  see  where  he 
was  stepping.     It  was  in  no  way  similar  to  a  hatchway  or 
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elevator  shaft  nor  even  to  the  usual  steep  flight  of  steps  lead- 
ing into  a  cellar.  It  was  a  bright  clear  day  wlien  the  plaintiflE 
entered  the  building,  and  it  may  very  well  be  that  coming 
from  the  sunlight  outside  into  the  comparative  darkness  of  the 
hallway  at  first  she  could  not  see  at  all,  though  it  appears  that 
the  witness  who  went  to  her  relief  on  the  occurrence  of  the 
accident  had  no  difficulty  in  seeing  her  and  the  surroundings. 
But  whatever  may  be  the  reason  that  the  plaintiff  was  unable 
to  perceive  the  condition  of  the  hall,  that  inability  imposed 
upon  her  the  duty  of  exercising  greater  caution  or  of  refrain- 
ing from  proceeding  further  in  the  building  without  first  find- 
ing out  where  she  might  safely  go.  One  is  not  justified, 
unless  under  some  special  stress  of  circumstances,  in  going  on 
a  tour  of  discovery  in  a  strange  buildinor  when  it  is  so  dark 
that  he  is  unable  to  see  where  he  is  going  or  with  what 
obstructions  he  may  meet.  The  case  of  Piper  v.  If.  Y.  C. 
<&  H.  R,  Ji,  li,  Co.  (156  N.  Y.  224)  is  exactly  in  point.  I) 
was  there  said  :  "  The  plaintiff  was  guilty  of  contributory  neg- 
ligence, in  utterly  failing  to  use  that  prudence  which  was 
especially  incumbent  upon  him  under  the  circumstances  of 
the  situation.  The  darkness  called  upon  him  to  use  it,  and 
had  he  done  so,  the  accident  could  not,  within  any  reasonable 
probabihty,  have  happened.  A  person  whose  power  of  vision 
is  temporarily  obstructed  by  some  supervening  condition, 
should  take  the  greater  care  and  should,  if  it  be  possible,  await 
its  passing  away.  If  he  neglects  to  proceed  cautiously,  he 
must  accept  the  consequences  of  his  undue  precipitation."  We 
are  of  opinion  that  the  plaintiff  failed  to  prove  either  element 
of  her  cause  of  action,  the  negligence  of  the  defendant,  or  her 
freedom  from  contributory  negligence. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
judgment  on  the  nonsuit  at  Trial  Term  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,    Haight,  Landon  and 
Werner,  JJ.,  concur. 

Ordered  accordingly. 
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The  White  Corbin  &  Company,  Respondent,  v.  William 

Martin  Jones,  Appellant. 

1.  Corporations  —  Stock  not  Fully  Paid  —  Liability  op  Pur- 
chaser. A  purchaser  of  stock  in  a  corporation,  organized  under  chapter 
40  of  the  Laws  of  1848  and  amendments  thereto,  before  a  certificate  that 
the  stock  has  been  fully  paid  is  made  and  recorded,  and  when  the  stock 
has  not  been  fully  paid  because  of  the  overvaluation  of  property  which 
had  been  taken  in  payment  therefor,  is  liable  to  creditors  of  the  company 
under  section  10  of  that  act  for  an  amount  equal  to  the  amount  of  his 
stock,  although  he  bought  the  stock  without  knowing  of  the  overvaluation. 
.  2.  Subsequent  Assessment  to  Complete  Payment.  An  assessment 
on  the  stockholders  of  the  corporation  to  an  amount  equal  to  the  overvalua- 
tion of  property  which  had  bc;en  taken  in  payment  for  stock,  although 
made  after  the  expiration  of  the  two  years  within  which  the  payment  for 
the  stock  was  required  under  section  10  of  chapter  40  of  the  Laws  of  1848, 
will  cure  the  defect  caused  by  such  overvaluation  as  to  all  creditors 
whose  claims  thereafter  accrue. 

White  Corbin  A  Co,  v.  Jones,  45  App.  Div.  241,  reversed. 

(Argued  April  3,  1901;  decided  May  14,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  1,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  F,  Cogswell  and  W.  Martin  Jones  for  appellant. 
A  purchaser  of  stock  in  a  corporation  made  in  good  faith  with- 
out knowledge  on  his  part  that  there  has  been  any  fraud  per- 
petrated in  the  organization  of  such  corporation,  is  not  liable 
as  such  stockholder  for  the  debts  of  the  corporation  because  of 
any  fraud  in  its  incorporation.  (Beach  on  Priv.  Corps.  248, 
§  131c;  Cook  on  Corps.  §  50;  liood  v.  Whoi^ton,  67  Fed. 
Rep.  434;  Coleman  v.  Ilowe^  154  111.  458;  Young  v.  Erie 
Iron  Co.^f  65  Mich.  Ill;  Waterhouse  v.  Jamieson^  L.  R.  [2 
H.  L.1  29 ;  Brandt  v.  Ehlen,  59  Md.  1 ;  Steacy  v.  Z.  R.  R. 
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R,  Co.y  5  Dillon,  348.)  An  innocent  purchaser  of  stock  in  a 
corporation  wliicli  is  represented  by  the  vendor,  and  the  cer- 
tiiieate  thereof  to  be  full  paid  and  non-assessable,  acquires  a 
vested  interest  therein  free  from  the  consequences  of  any 
fraud  perpetrated  by  the  incorporators,  and  he  cannot  be 
required  under  any  law  of  the  land  to  pay  penalty  for  another's 
fraudulent  conduct.  {People  ex  rel.  v.  Bd.  of  Suprs.^  4  Barb. 
64;  People  v.  Platt^  17  Johns.  195;  Jienson  v.  Mayor ^  etc., 
10  Barb.  223 ;  The  Bhighamton  Bridge,  3  Wall.  51 ;  People 
ex  rel.  v.  Otis,  90  N.  Y.  48 ;  White  v.  White,  5  Barb.  474 ; 
Howell  V.  Janvrin,  151  N.  Y.  60.) 

James  Breck  Perkins  for  respondent.  The  claim  of  the 
appellant  that  he  did  not  participate  in  the  overissue  of  stock, 
and  had  no  notice  thereof  when  he  became  a  stockholder,  if 
true,  is  immaterial ;  he  is  not  exempt  from  the  operation  of 
the  statute.  (Seymour  v.  MoKlnstry,  106  N.  Y.  230 ;  Gam- 
Ue  v.  Queens  Co.  W.  Co.,  123  N.  Y.  91 ;  Nat.  Tube  W.  Co. 
V.  OilJUlan,  124  N.  Y.  302 ;  Schenck  v.  Andrews,  57  N.  Y. 
133;  Briggs  v.  Cornwell,  9  Daly,  439;  Briggs  v.  Waldron, 
S3  N.  Y.  582 ;  McDowall  v.  Sheehan,  129  N.  Y.  200 ;  Her- 
iert  V.  Duryea,  34  App.  Div.  479.) 

BL^iGHT,  J.  This  action  was  brought  by  the  plaintiff,  as  a 
judgment  creditor  of  the  Rochester  Lithographing  and  Print- 
ing Company,  a  corporation.organizcd  under  chapter  40  of  the 
Laws  of  1848  and  amendments  thereto,  to  recover  of  the 
defendant,  a  stockholder,  upon  the  ground  that  the  capital 
stock  of  the  corporation  had  not  been  fully  paid  in. 

The  corporation  was  organized  on  the  5th  day  of  May, 
1887,  with  a  capital  stock  fixed  at  $50,000,  divided  into  five 
hundred  shares  of  one  hundred  dollars  each.  The  defendant 
was  not  an  original  stockholder,  but  in  February,  1888,  he 
purchased  stock  from  one  of  the  stockholders  of  the  corpora- 
tion and  thereby  became  a  member  of  the  company.  On  tlie 
28th  of  April,  1889,  a  certificate  was  filed  in  the  ofiice  of  the 
clerk  of  the  proper  county  to  the  effect  that  the  capital  stock 
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of  the  company  had  been  fully  paid,  and  this  certificate  was 
duly  recorded  as  required  by  the  statute.  Subsequently,  and 
in  December,  1889,  an  assessment  was  levied  upon  the  stock  of 
the  corporation,  from  which  the  sum  of  $6,500  was  collected 
and  paid  into  the  treasury  of  the  company.  The  plaintiff's 
claim  was  contracted  thereafter.  It  appears  that  before  the 
organization  of  the  corporation  there  was  in  existence  a  firm 
known  as  Willard,  Pitt  &  Moore,  engaged  in  the  lithographic 
business  in  Rochester,  and  also  another  firm  known  as  Goble 
&  Vredenburg,  engaged  in  the  printing  business.  Each 
of  these  firms  had  plants,  machinery,  stock  and  property  fur 
the  conduct  of  their  business.  These  firms  arranged  to  con- 
solidate and  organize  a  corporation.  The  Kochester  Litho- 
graphing Company  was  thereupon  organized  and  the  property 
of  these  companies  was  sold  to  the  corporation  for  the  stock 
issued  by  it,  and  the  claim  is  that  the  plants  and  machinery 
•  of  the  two  companies  were  put  into  the  corporation  at  an  over- 
valuation, and  that  by  reason  of  such  overvaluation  the  capital 
stock  had  never  been  fully  paid. 

The  evidence  upon  the  trial  was  of  such  a  character  that  the 
jury  might  have  found  that  the  overvaluation  did  not  exceed 
the  sum  of  $6,500.  At  the  conclusion  of  the  evidence  the 
court  charged  the  jury,  among  other  things,  that  "  In  my 
view  of  the  statute,  gentlemen,  it  makes  no  difference  with  the 
liabilities  of  the  defendant  whether  he  knew  of  this  overvalua- 
tion or  not.  If,  as  matter  of  fact,  there  was  an  intentional 
and  substantial  overvaluation  of  this  property  by  these  trus- 
tees at  the  time  when  these  transfers  were  made,  which  was 
done  for  the  purpose  of  evading  the  terms  and  provisions  of 
the  statute,  then,  unless  the  error  was  substantially  corrected 
by  such  a  payment  as  would  make  up  the  difference,  the  lia- 
bility of  the  defendant  as  well  as  of  any  other  stockholder 
attached  without  regard  to  the  knowledge  which  he  or  they 
might  have  had  of  that  transaction.  It  is  due,  however,  to 
the  defendant  to  say  that  it  is  not  charged  that  he  had  any 
personal  part  in  this  transaction.  The  corporation,  as  you 
will  remember,  was  formed  in  May,  1887.     He  did  not  become 
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a  member  untif  February,  1888."  The  court  was  then  asked 
by  the  defendant  to  charge  the  jury  "  that  if  they  shall  find 
from  the  evidence  in  this  case  that  there  was  a  substantial 
overvaluation  of  the  property  which  was  transferred  by  Goble 
and  Vredenburg  and  by  Pitt  to  the  corporation,  and  that  that 
overvaluation  did  not  exceed  $6,500,  and  shall  find  that  the 
stockholders  of  the  corporation  subsequently  paid  into  it 
$6,500  as  an  assessment  upon  their  stock  for  the  promotion  of 
its  business,  that  such  payment  cured  the  error  of  which  the 
trustees  had  been  guilty  in  taking  the  property  at  such  over- 
valuation." This  request  was  refused.  An  exception  was 
taken  by  the  defendant  to  the  charge  as  made  and  also  to  the 
refusal  to  charge  as  requested. 

The  statute  under  which  the  Rochester  Lithographic  and 
Printing  Company  was  organized  provides  as  follows  : 

"  §  10.  All  the  stockholders  of  every  company  incorporated 
under  this  act,  shall  be  severally  individually  liable  to  the 
creditors  of  the  company  in  which  they  are  stockholders,  to 
an  amount  equal  to  the  amount  of  stock  held  by  them  respec- 
tively for  all  debts  and  contracts  made  by  such  company,  until 
the  whole  amount  of  capital  stock  fixed  and  limited  by  such 
company  shall  have  been  paid  in,  and  a  certificate  thereof 
shall  have  been  made  and  recorded  as  prescribed  in  the  fol- 
lowing section ;  and  the  capital  stock,  so  fixed  and  limited, 
shall  all  be  paid  in,  one-half  thereof  within  one  year,  and  the 
other  half  thereof  within  two  years  from  the  incorporation  of 
said  company,  or  sucli  corporation  shall  be  dissolved. 

"  §  11.  The  president  and  a  majority  of  the  trustees,  within 
thirty  days  after  the  payment  of  the  last  installment  of  the 
capital  stock,  so  fixed  and  limited  by  the  company,  shall  make 
a  certificate  stating  the  amount  of  the  capital  so  fixed  and  paid 
iu ;  which  certificate  shall  be  signed  and  sworn  to  by  the 
president  and  a  majority  of  the  trustees ;  and  they  shall,  within 
the  said  thirty  days,  record  the  same  in  the  office  of  the  county 
clerk  of  the  county  wherein  the  business  of  the  said  company 
is  carried  on." 

The  provisions  of  the  statute  are  very  broad.  They  in 
21 
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terniB  cover  all  the  stockholders  of  the  corporation,  and  they 
are  made  severally  and  individually  liable  to  the  creditors 
until  the  capital  stock  is  paid  in,  and  a  certificate  by  the  presi- 
dent and  a  majority  of  the  trustees  is  made  and  recorded  in 
the  office  of  the  clerk  of  the  county.  We  incline  to  the  view 
that  persons  contracting  with  a  corporation,  by  which  they 
give  credit  to  it,  have  the  right  to  rely  upon  the  liability  of 
all  the  stockholders,  and  not  a  portion  thereof,  until  the  cer- 
tificate is  given;  and  that  persons  becoming  stockholders 
before  the  stock  is  paid  in,  and  a  certificate  given,  must  be 
understood  as  contracting  that  they  will  be  personally  liable 
to  creditors  to  an  amount  equal  to  the  stock  held  by  them 
until  the  terms  of  the  statute  are  fulfilled.  It  may  be  very 
different  with  pei'sons  who  have  acquired  stock  in  a  corpora- 
tion after  the  certificate  has  been  made  and  recorded.  As  to 
such  persons  they  may  have  the  right  to  rely  upon  the  truth- 
fulness of  the  certificate,  and,  possibly,  they  do  not  become 
liable  under  the  provisions  of  tins  statute  ;  but  the  defendant 
acquired  his  stock  befoi*e  the  certificate  was  made  and 
recorded,  and  although  he  may  not  have  known  of  the  over- 
valuation, we  think  he  became  bound  under  the  terms  of  the 
statute  and  that  the  charge  as  made  was  correct. 

We,  however,  liave  difficulty  with  the  exception  taken  to 
the  refusal  to  charge  as  requested.  Assuming  that  there  had 
been  an  overvaluation,  and  that  there  had  subsequently  been 
an  assessment  paid  in  by  the  stockholders  of  an  amount  equal 
to  such  overvaluation,  it  appears  to  us  that  the  defect  was 
cured  as  to  all  creditore  whose  claims  thereafter  accrued.  If 
this  is  not  so,  we  know  of  no  way  in  which  the  stockhold- 
ers of  a  corporation  could  relieve  themselves  from  the  liability 
created  by  the  misconduct  of  the  original  trustees,  even  though 
the  offending  stockholders  had  ceased  to  be  members  of  the 
corporation  and  their  stocks  had  been  acquired  by  innocent 
purchasers  for  value.  It  is  said  that  the  assessment  was  not 
made  for  the  purpose  of  completing  the  payment  of  the 
capital  stock  left  unpaid  in  consequence  of  the  overvaluation  of 
the  property  purchased.     It  was  made,  as  we  understand,  for 
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the  purpose  of  increasing  the  amount  of  money  in  the  treasury 
of  the  corporation.  This,  of  necessity,  had  the  effect  to 
increase  tlie  cjlsh  capital  of  the  company,  and  if  it  equalled 
the  amount  of  the  capital  stock  unpaid  it  is  not  apparent 
how  it  could  be  thereafter  claimed  that  the  stock  had  not  been 
paid  for  in  full.  Nor  do  we  think  that  the  postponement  of 
the  assessment  until  after  the  expiration  of  two  years  from 
the  organization  of  the  corporation  affects  the  question.  The 
attorney-general  might  have  instituted  proceedings  to  dissolve 
the  corporation,  but  he  did  not,  and  he  is  not  here  complain- 
ing of  the  action  taken  by  the  corporation.  The  purpose  of 
the  statute  was  the  protection  of  creditors,  and  it  is  not  appar- 
ent how  an  earlier  payment  would  have  proved  a  greater  pro- 
tection than  the  payment  as  made  to  the  subsequent  creditors. 
We,  consequently,  are  of  the  opinion  that  the  requests  should 
have  been  charged. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Landon  and  Cullen,  JJ., 
concur ;  Werner,  J.,  not  sitting. 

Judgment  reversed,  etc. 


In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 

Rachel  Lenox  Kennedy,  Deceased. 

Francis  IIalpin  et  al.,  Appellants. 

Henry  Yan  Hensselaer  Kennedy  et  al..  Respondents. 

1.  Will  —  Prksumption  as  to  Existence  whkn  Lost  ok  Destroyed. 
No  presumption  ub  to  the  continued  existence  of  a  will  and  codicil  arises 
from  the  proof  of  their  execution,  so  as  to  establish  the  existence  thereof 
at  the  time  of  the  testatrix's  deatli,  which  is  essential  under  the  statute  to 
permit  the  admission  to  probate  of  a  lost  or  destroyed  will  in  a  Surrogate's 
Court,  but  failure  to  find  such  will  and  codicil,  after  careful  and  exhaustive 
search,  raises  a  presumption  tliat  the  decedent  herself  destroyed  them 
animo  revocitmU. 

2.  Appeal  —  Surrogate's  Findings,  when  Conclusive.  Findings  of 
fact  by  a  surrogate  as  to  the  non-existence  of  a  will  and  codicil  at  the  time 
of  the  testatrix's  death  and  that  they  were  not  fraudulently  destroyed 


167      "168 
75  AD*3W 


164  Mattke  of  Kennedy.  [May, 

Statement  of  case.  [Vol.  167. 

during  her  lifetime,  when  supported  by  a  presumption  as  to  their  destruc- 
tion by  the  decedent  herself  animo  revoeandi,  arising  from  failure  to  find 
them^  cannot  be  said  to  be  unsupported  by  proof  and  cannot  be  questioned 
in  the  Court  of  Appeals  in  the  absence  of  any  proof  in  the  record  to  rebut 
such  presumption. 

8.  EviDBNCE  —  Declarations  of  Decedent  as  to  Will.  The  decla- 
rations of  a  decedent  concerning  her  will,  or  the  disposition  of  her  property 
and  her  relations  to  the  objects  of  her  bounty,  tending  to  show  that  she 
intended  to  dispose  of  her  property  by  will  and  intended  to  leave  as  her 
teptamentary  papers  a  will  and  codicil  shown  to  have  been  executed  by  her, 
aie  inadmissible  to  prove  their  existence  or  non-revocation  at  the  time  of 
her  death. 

4.  Declabationb  against  Interest  —  Tenants  in  Common  under 
Will.  While  the  admissions  or  declarations  of  a  party  to  the  record  may 
be  taken  as  against  himself  or  another  party  having  a  joint  interest  with 
him,  this  rule  can  have  no  application  to  a  proceeding  to  prove  a  will 
where  other  parties  are  interested  in  the  estate  as  tenants  in  common, 
since  one  tenant  in  common  cannot  admit  away  the  rights  of  his  cotcnaut 
and  a  will  cannot  be  admitted  as  to  one  and  rejected  as  to  another. 

Matter  of  Kennedy,  68  App.  Div.  105,  affirmed. 

(Argued  April  1,  1901;  decided  May  14,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  July 
17,  1900,  affirming  a  decree  of  the  Surrogate's  Court  of  the 
county  of  New  York  refusing  to  admit  to  probate  two 
instruments  purporting  to  be  the  last  will  and  testament  of 
Bachel  Lenox  Kennedy,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  E,  Parsons  and  George  Richards  for  appellants.  It 
was  error  for  the  surrogate  to  refuse  to  allow  the  proponents 
to  prove  declarations  of  the  testatrix  inconsistent  with  an 
intention  to  revoke  her  will  and  codicil,  and  which  tended  to 
prove  their  continued  existence  down  to  her  death.  {Betts  v. 
Jackson^  6  Wend.  173 ;  Matter  of  Marshy  45  Hun,  107 ; 
Matter  of  Oliver^  13  Misc.  Rep.  466 ;  CoUyer  v.  Collyer^  110 
N.  Y.  481 ;  Sugden  v.  Lord  St.  Lenords^  L.  E.  [1  Prob.  Div.]  • 
154 ;  Tucker  v.  Whitehead.^  59  Miss.  594 ;  Matter  of  Page^ 
118  111.  576 ;  Matter  of  Johnsoii^  40  Conn.  587 ;  Gains  v. 
Lizardij  3  Wood,  77;  Southworth  v.  Adams^  11  Biss.  256.) 
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Revocation  or  non-revocation  of  a  will  is  largely  a  matter  of 
intent,  and  the  intention  not  to  revoke  being  negative  most 
of  necessity  be  disclosed  for  the  most  part  by  speech.  {Hvb- 
hard  v.  Ilvbhard,  8  N.  Y.  196 ;  MaUer  of  Ndson,  141  N.  Y. 
152 ;  Smith  v.  Mai/ne^  25  Barb.  33 ;  Hunter  v.  HmUer^  19 
Barb.  631 ;  Ivatt  v.  Finch^  1  Taunt.  144 ;  Smith  v.  Smithy 
3  Bing.  29 ;  Yemon  v.  Vernon^  53  N.  Y.  361 ;  Rose  v.  Vin- 
gut^  117  N.  Y.  204.)  The  proposed  distinction  that  declara- 
tions of  the  testatrix  showing  intent  not  to  revoke,  to  be 
admissible  mnst  be  accompanied  by  an  act,  is  unsound  and 
untenable.  {Matter  of  Marshy  45  Hun,  107;  Matter  of 
Oliver^  13  Misc.  Rep.  466 ;  Brotherton  v.  People^  75  N.  Y. 
159 ;  People  v.  Sweeney ^  41  Hun,  332 ;  People  v.  Smithy  104 
N.  Y.  491 ;  People  v.  Corey,  157  N.  Y.  332.) 

# 
William  G,  Choate,  Oeorge  Za^iskie,  J.  Archibald  Mur- 
ray and  Heixry  B,  B.  Stapler  for  respondents.  A  will  exe- 
cuted by  a  testator  who  died  after  January  1, 1830,  cannot  be 
proved  as  a  lost  or  destroyed  will  unless  it  was  shown  to  have 
been  in  existence  at  the  time  of  the  death  of  the  testator,  or 
was  fraudulently  destroyed  in  his  lifetime;  and,  even  if  it 
was  accidentally  destroyed  during  the  testator's  lifetime 
and  without  any  intention  to  revoke,  it  cannot  be  proved. 
{Keery  v.  Dimoriy  153  N.  Y.  662;  37  K  Y.  Supp.  92;  3 
Redf.  on  Wills  [4th  ed.],  18 ;  SchuUz  v.  Schultz,  35  N.  Y. 
653 ;  Harris  v.  Harris,  26  N.  Y.  433 ;  Bovmh  v.  Idley,  6 
Paige,  49  ;  Timon  v.  Claffy,  45  Barb.  438 ;  Conroy  v.  Glaffyy 
41  N.  Y.  619  ;  Perry  v.  Perry,  21  N.  Y.  Supp.  133 ;  Matter 
of  Niehols,  40  Hun,  387 ;  Matter  of  Paine,  6  Dem.  361 ; 
HoUcmd  V.  Fei^ris,  2  Bradf .  334.)  The  will  or  codicil  of  Miss 
Kennedy  having  been  kept  in  her  own  custody  during  her 
life,  and  upon  due  and  diligent  search  not  having  been  found 
after  her  death,  the  law  presumes  that  she  destroyed  them  in 
her  lifetime  with  the  intention  of  revoking  them.  {CoUA/er  v. 
CoJhfer,  110  N.  Y.  481 ;  Schidtz  v.  Schultz,  35  K  Y.  653 ; 
Knapp  V.  Knapp,  10  N.  Y.  276 ;  Hard  v.  Ashley,  88  Hun, 
103 ;  Matter  of  Nichols,  40  Hun,  387  ;  Belts  v.  Jackson,  6 
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Wend.  173  ;  Hatch  v.  Sigman^  1  Dem.  519  ;  BxdkUy  v.  Ited- 
tnond^  2  Bnidf.  281 ;  Freeirhan  v.  GlbhotiH,  2  Hagg.  328.) 
The  surrogate  rightly  excluded  the  offers  of  tlie  proponents  to 
prove  declarations  of  the  testatrix.  {Kirhpatrick  v.  N,  Y. 
a  i&  II  R.  li.  R,  Co,,  79  N.  Y.  240 ;  Millard  v.  H.  T,  Co,, 
90  Hun,  607 ;  157  N.  Y.  681.)  The  declarations  of  a  deceased 
person  are  not  competent  evidence,  either  to  prove  that  ho 
has  made  a  will,  or  to  prove  the  continued  existence  of  his  will 
shown  otherwise  to  have  been  executed,  unless  when  made  in 
connection  with  an  act  they  become  admissible  as  res  gestm, 
{Dan  V.  Brown,  4r  Cow.  483 ;  Jackson  v.  Beits,  6  Cow.  377 ; 
Grant  v.  Grant,  1  Sandf.  Ch.  237;  Jackson  v.  Kniffmi,  2 
Johns.  31;  Waterman  v,  WhitTiey,  11  N.  Y.  157;  Homv. 
Pulhnan,  72  N.  Y.  269 ;  Eighmij  v.  People,  79  N.  Y.  546 ; 
Marx  V.  Mc  Glynn,  88  N.  Y.  357;  Sunfm^d  v.  Ellithorp,  95 
N.  Y.  48.)  The  declarations  of  Mr.  Kennedy  were  incompe- 
tent and  inadmissible.  No  admissions  made  by  him  were 
binding  upon  Miss  Mary  Kennedy,  whose  interests  as  an  heir 
at  law  and  next  of  kin  of  the  deceased  were  separate  and  dis- 
tinct. She  was  not  a  joint  tenant,  but  a  tenant  in  common 
with  him  in  the  estate  descending  to  them  as  heirs  at  law  and 
next  of  kin  of  the  deceased,  and  hence  no  admission  by  him 
can  in  any  way  bo  effectual  to  defeat  her  title,  and,  not  being 
admissible  against  her,  they  were  not  admissible  for  any  pur- 
pose. {Dan  V.  Brown,  4  Cow.  483 ;  Grant  v.  Grant,  1 
Sandf.  Ch.  235 ;  Lcc  Ban.  v.  Vanderhilt,  3  Redf.  384,  399 ; 
Brush  V.  Holland,  3  Bradf.  240  ;  Matter  of  Balrd,  47  Hun, 
78;  Potter  v.  Greene,  51  Hun,  6 ;  Clark  v.  Morrison,  25 
Penn.  453 ;  Pier  v.  Duff,  63  Penu.  St.  59 ;  Shailer  v.  Bum- 
stead,  9  Mass.  112.) 

O'Brien,  J.  The  order  from  which  this  appeal  is  taken 
affirmed  a  decree  of  the  surrogate  of  New  York,  refusing  to 
admit  to  probate  two  instruments,  dated,  respectively,  March 
19th,  1895,  and  November  7th,  1897,  purporting  to  be  the 
last  will  and  codicil  of  Kacliel  Lenox  Kennodv,  who  died  on 
the  thirty-first  day  of  July,  1898.      The  proceedings  were 
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instituted  by  the  petition  of  the  legatees  and  devisees  named 
in  the  will  and  one  of  the  executors  and  resisted  by  the  next 
of  kin  and  the  other  executor.     The  petition   alleged  that 
these  instruments,  copies  of  which  were  annexed,  had  been 
duly  executed  and  published  by  the  deceased,  but  were  not 
found  after  her  death,  and  prayed  tliat  the  papers  be  admitted 
to  probate  as  the  last  will  and  codicil  of  the  deceased,  under 
the  statute  providing  for  the  probate  of  a  will  lost  or  destroyed. 
On  the  hearing  before  the  surrogate,  the  petitioners  pro- 
duced a  large  mass  of  testimony  from  various  witnesses  tend- 
ing, as  was  claimed,  to  prove  that  the  instruments  set  out  in 
the  petition  had  been  duly  executed  by  the  deceased  as  her 
last  will  and  testament,  and  after  a  full  hearing  the  surrogate 
denied  the  prayer  of  the  petition  and  refused  to  admit  the 
instruments  to  probate.     The  surrogate  found  as  matter  of 
fact  that  on  the  nineteenth  day  of  March,  1895,  the  decedent, 
being  then  of  sound  mind,  executed  in  full  compliance  with 
the  requirements  of  law  a  paper  purporting  to  be  her  last  will 
and  testament,  and  that  the  provisions  of  this  instrument  had 
been  clearly  and  distinctly  proved ;  and  the  finding  then  sets 
out  the  provisions  of  the  will,  by  which  the  deceased  dis- 
posed of  a  large  estate,  devoting  the  bulk  of  it  to  religious  or 
charitable  purposes.     That  the  deceased  executed  the  will  and 
codicil  substantially  as  found  by  the  surrogate  does  not  seem 
to  have  been  disputed  and  cannot  be  disputed  upon  the  record 
now  before  us.     But  the  surrogate  also  found  that  the  paper 
so  executed  by  the  deceased  as  her  last  will  and  testament  was 
not  in  existence  at  the  time  of  her  death,  and  that  the  paper 
so  executed  by  her  as  a  codicil  to  said  will  was  not  in  exist- 
ence at  the  time  of  her  death  ;  also,  that  the  papers  so  executed 
by  the  deceased  as  her  last  will  and  codicil  thereto  were  not, 
nor  was  either  of  them,  fraudulently  destroyed  in  the  lifetime 
of  the  deceased,  and  that  the  deceased  died  intestate  on  the 
thirty-fi.rst  day  of  July,  1898.     Upon  these  findings  of  fact 
the  surrogate  held  that  the  instruments  set  forth  in  the  peti- 
tion were  not,  nor  was  either  of  them,  entitled  to  be  admitted 
to  probate,  and,  thereupon,  the  petition  was  dismissed. 
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Under  the  statute  a  lost  or  destroyed  will  can  be  admitted 
to  probate  in  a  Surrogate's  Court  only  in  a  case  where  a  judg- 
ment establishing  a  will  could  l>e  rendered  by  the  Supreme 
Court     The  statute,  which  provides  for  the  proof  of  a  lost 
or  destroyed   will  in  the  Supreme  Court,  enacts  that  "The 
plaintiff  is  not  entitled  to  a  judgment,  establifihing  a  lost  or 
destroyed  will,  as  prescribed  in  this  article,  unless  the  will  was 
in  existence  at  the  time  of  the  testator's  death,  or  was  fraudu- 
lently destroyed  in  his  lifetime ;  ^nd  its  provisions  are  clearly 
and  distinctly  proved  by  at  least  two  credible  witnesses,  a  cor- 
rect copy  or  draft  being  equivalent  to  one  witness."     (Code, 
§§  1865,  2621.)     The  petitioners  were,  therefore,  obliged  to 
prove  either  that  the  will  and  codicil  presented  for  probate 
existed  at  the  time  of  the  testatrix's  death  or  had  been  fraudu- 
lently destroyed   in   her   lifetime.     These   facts   have   been 
expressly  negatived  by  the  findings  made,  and  if  there  is  any 
evidence  to  sustain  them  they  are  conclusive  upon  this  court. 
The  burden  of  proof  was  upon  the  proponents,  and  the  exe- 
cution of  the  instruments  having  been  shown,  it  was  claimed 
that  the  court  should  presume  that  they  were  in  existence  at 
the  time  of  the  death  of  the  testatrix  unless  the  contrary  was 
established.     It  is  urged  that  in  such  cases  the  law  presumes  that 
a  fact  continuous  in  its  character  continues  to  exist  until  the 
contrary  is  proved,  and  that  there  is  a  presumption  that  an 
instrument  shown  to  have  been  executed  continues  in  existence. 
This  rule,  however,  has  no  application  to  an  ambulatory  instru- 
ment like  a  will  or  codicil.     Indeed,  as  to  such  an  instrument  the 
presumption  is  the  other  way.      It  appears  that  a  careful 
search  was  made  among  the  papers  and  effects  of  the  deceased 
and  neither  the  will  nor  the  codicil  could  be  found.     No  testa- 
mentary papers  having  been  found  after  a  careful  and  exhaus- 
tive search  the  presumption  arises  that  the  decedent  herself 
destroyed  the  will  and  codicil   ant'mo  revocandi,     {BeU8  v. 
Jcu'ksoji,  6  Wend.  173  ;  CoUt/er  v.  CoUyer,  110  N.   Y.  481 ; 
Sc/iultz  V.  Schultz,  35  N.  Y.  653 ;  Knapp  v.  Knapp^  10  N. 
Y.  276  ;  Hard  v.  Ashley,  88  Hun,  103  ;  Matter  of  Nichols, 
40  Hun,  387.)     The  findings  of  the  surrogate  that  the  will  and 
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c5odicil  were  not  in  existence  at  the  time  of  her  death,  and  that 
they  were  not  fraudulently  destroyed  in  her  lifetime,  are  sup- 
ported at  least  by  this  presumption,  and,  therefore,  it  cannot 
be  said  that  they  are  unsupported  by  proof.  It  cannot  be 
claimed  that  there  is  any  proof  in  the  record  to  rebut  this 
presumption,  and  so  the  proponents  are  not  entitled  to  ques- 
tion the  findings  of  fact  in  this  court,  but  must  rely  upon  the 
exceptions  taken  at  the  trial  presenting  some  question  of  law. 
The  most  important  question  presented  by  the  exceptions  is 
the  ruling  of  the  sui^rogate  excluding  the  declarations  of  the 
deceased  concerning  her  will,  or  the  disposition  of  her  prop- 
erty, or  her  relations  to  the  objects  of  her  bounty.  The  pro- 
ponents offered  to  prove  by  various  witnesses  numerous 
declarations  made  by  the  testatrix  down  to  the  time  of  her 
death,  which  they  claimed  tended  to  show  that  she  intended  to 
dispose  of  her  property  by  will,  and  intended  to  leave  as  her 
testamentary  papers  the  will  and  codicil  in  question,  and  giving 
directions  regarding  their  whereabouts.  This  testimony  was 
objected  to  as  incompetent  to  prove  any  of  the  facts  in  issue, 
and  it  was  excluded  by  the  surrogate,  to  which  ruling  an 
exception  was  taken.  The  learned  counsel  for  the  proponents 
contends  that  this  proof  was  admissible,  and  if  he  is  correct  in 
this  position  the  error  of  the  court  in  excluding  it  was  clearly 
material.  The  question  is  not  entirely  free  from  difficulty, 
but  whatever  doubt  exists  concerning  the  correct  rule  arises, 
not  from  the  nature  of  the  question  itself,  but  from  views  and 
expressions  to  be  found  in  some  of  the  adjudged  cases.  The 
fact  in  issue  was  whether  the  instruments  in  question  were 
physically  in  existence  at  the  time  of  the  death  of  the  testa- 
trix, and,  if  not,  whether  they  had  been  fraudulently  destroyed 
during  her  life.  If  the  evidence  offered  did  not  prove,  or 
t^nd  to  prove,  this  issue  it  was  properly  excluded.  If  the 
existence  of  a  will  may  be  established  by  proof  of  the  declara- 
tions of  the  deceased,  then  it  is  difficult  to  see  why  the  execu- 
tion and  contents  of  the  instrument  may  not  be  established  by 
like  proof,  providing  two  or  more  witnesses  testify  to  the 
declarations,  and  thus  testamentary  dispositions  of  property 
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could  be  established  wholly  by  oral  evidence  consisting  entirely 
( f  the  declarations  of  the  deceased.  It  is  true  tliat  in  the 
present  case  there  is  no  dispute  with  respect  to  the  execution 
or  contents  of  the  will,  but  if  the  principle  is  established  that 
the  existence  of  the  will  at  the  time  of  death  may  be  shown 
by  oral  proof  of  such  declarations,  it  must  follow  that  any 
other  fact  required  by  the  statute  may  be  shown  in  like  man- 
ner. The  principle  involved  in  the  question,  therefore,  is 
whether  the  oral  statements  or  declarations  of  a  partj'  before 
daath  are  admissible  to  establish  a  testamentary  disposition  of 
property.  The  contention  of  the  learned  counsel  for  the 
proponents  is  that  they  prove,  or  tend  to  prove,  that  the 
deceased  had  no  intention  to  revoke  her  will,  and,  hence,  that 
it  was  in  existence  at  the  time  of  her  death.  However 
plausible  this  proposition  may  seem,  it  asserts  a  rule  of  evi 
denco  which  is  open  to  the  objection  that  through  its  com- 
plete operation  a  will  or  codicil  may  be  established  without 
the  production  of  any  writing  whatever.  The  rule  could  not 
in  reason  be  limited  to  a  case  like  this,  where. there  is  proof 
of  the  execution  by  the  deceased  of  a  written  will,  since  the 
declarations  of  the  deceased  that  a  will  had  been  executed  are 
of  as  much  probative  force  as  declarations  that  it  had  not 
been  revoked. 

We  think  that  the  declarations  of  the  deceased  were.not 
competent  to  prove  that  the  will  or  codicil  was  in  existence 
at  the  time  of  her  death.  The  whole  course  of  legislation  in 
this  state  from  the  earliest  times  to  the  present  day,  concern- 
ing the  execution  and  revocation  of  wills,  discloses  a  clear 
purpose  to  substitute  in  all  cases  written  for  oral  proof  of 
a  testamentary  disposition  of  property  and  to  sweep  away  all 
parol  proof  of  testamentary  intentions,  and,  hence,  to  exclude 
statements  or  declarations  of  the  deceased.  In  the  early  legal 
history  of  the  state  unwritten  wills  were  valid,  and,  conse- 
quently, the  oral  statements  or  declarations  of  the  deceased 
could  have  been  received  as  proof  of  testamentary  intention. 
By  an  act  passed  March  3d,  1787,  to  reduce  the  law  concern- 
ing wills  into  one  statute  (Laws  of  N.  Y.  p.  445,  ch.  47)  it 
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was  provided  that  no  nuncupative  will  should  be  good  when 
the  estate  disposed  of  exceeded  thirty  pounds  unless  proved 
by  three  witnesses  as  made  under  various  conditions  and 
restrictions  there  expressed.  (§  15.)  The  law  of  wills  was 
again  revised  in  1801  (Laws  of  1801,  ch.  9),  and  again  by  the 
Revised  Laws  of  1813.  The  first  provision  in  regard  to  the 
proof  of  lost  or  destroyed  wills  is  found  in  the  Revised 
Statutes  of  1830  in  substantially  the  same  form  that  it  now 
exists  in  the  Code.  The  tendency  in  all  this  legislation  with 
Despect  to  wills  has  been  towards  greater  certainty  of  proof, 
and  the  substitution  of  written  for  oral  proof  of  testamentary 
intention  or  of  revocation.  The  Revised  Statutes  abolished 
whatever  remained  of  the  law  recognizing  unwritten  or  nun- 
cupative wills  except  in  the  case  of  a  soldier  while  in  actual 
military  service  and  a  mariner  while  at  sea.  (2  Rev.  Stat. 
p.  60,  §  22.)  It  is  perhaps  not  surprising  that  in  the  evolu- 
tion of  the  law  of  wills  and  the  change  from  unwritten  to 
written  evidence  of  testamentary  intentions,  some  of  the 
usages  and  traditions  existing  during  the  period  when  unwrit- 
ten wills  were  valid  should  survive.  But  in  this  state,  at 
least,  it  seems  to  us  that  the  courts  have  applied  the  rules  of 
evidence  with  regard  to  oral  declarations  concerning  testa- 
mentary intentions  in  such  a  manner  as  to  conform  to  those 
general  and  sweeping  changes  in  the  statute  law,  which  were 
intended  to  substitute  written  for  unwritten  evidence  in 
establishing  testamentary  dispositions  of  property. 

The  oral  statements  or  declarations  of  the  deceased  are  still 
admissible  for  some  purposes.  They  are  admitted  to  prove 
the  due  publication  of  a  written  will.  They  are  also  admissi- 
ble upon  an  issue  with  respect  to  the  mental  capacity  of  a 
person  to  make  a  will,  since  such  declarations  tend  to  reveal 
the  true  condition  of  his  mind  with  respect  to  the  subject- 
matter  of  the  controversy,  and  have  some  bearing  upon  the 
question  whether  a  paper  purporting  to  be  his  will  is  really 
the  production  of  his  own  mind  or  of  another.  We  are  now 
dealing  with  a  statute  which  provides  only  for  the  probate  of 
a  lost  or  destroyed  will,  and  the  instrument  cannot  be  admitted 
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to  probate  except  upon  proof  either  that  it  existed  at  the  ilme 
of  the  death  of  the  person  whose  will  it  purports  to  be,  or 
was  fraudulently  destroyed  in  his  lifetime.  {Keery  v.  Dimon^ 
37  N.  T  Supp.  92 ;  aflEd.,  153  N.  Y.  662.)  Controversies  some- 
times arise  concerning  the  ownership  of  property  in  which  it  is 
necessary  to  establish  tlie  title  through  a  will  which  has  been 
lost  or  destroyed.  In  such  cases  the  will  may  be  proved  by 
any  evidence  sufficient  at  common  law  or  in  equity,  since  the 
statute  now  under  consideration  applies  only  to  direct  proceed- 
ings for  the  probate  of  the  will.  {Harris  v.  Harris^  26  N". 
Y.  433.)  That  is  the  character  of  the  proceeding  in  this 
case,  and  the  precise  fact  which  the  proponents  were  bound 
to  prove  was  that  the  will  was  in  existence  at  the  time  of  the 
death  of  the  testatrix. 

It  is  assumed  by  counsel  for  the  proponents  that  her  declara- 
tions tending  to  show  that  she  had  not  revoked  or  had  no 
intention  to  revoke  her  will  is  proof  that  it  must  have  been  in 
existence  at  the  time  of  her  death.  The  issue  is  thus  changed 
from  one  with  respect  to  the  existence  of  the  will  at  the  time 
of  the  death  to  one  concerning  revocation  before  death.  If 
it  be  conceded  that  the  question  of  revocation  is  involved  in 
the  issue  whether  the  instrument  is  in  existence  at  the  time  of 
the  death,  it  does  not  follow  that  the  declarations  of  the 
testatrix  are  admissible  to  prove  such  revocation.  On  the  con- 
trary, the  great  weight  of  authority  i»  this  state  is  to  the  effect 
that  the  declarations  of  a  deceased  person  are  not  competent 
evidence  either  to  prove  that  he  has  made  a  will  or  to  prove  the 
continued  existence  of  a  written  will,  unless  made  in  connec- 
tion with  some  act  under  such  circumstances  as  to  become  a 
part  of  the  res  gesUB^  and  declarations  of  the  deceased  tending  to 
show  that  a  written  will  has  been  revoked  are  open  to  the  same 
objection,  unless  they  accompany  some  act  which  the  statute 
prescribes  as  a  requisite  of  revocation,  and  then  they  are 
received  as  in  other  cases  as  part  of  the  rea  gestoB.  {Dan  v. 
Brawn^  4  'Cow.  483  ;  Jackson  v.  Betts^  6  Cow.  377  ;  Grant 
V.  Grant^  1  Sandf.  Ch.  237 ;  Jackson  v.  Kniffen^  2  John.  31 ; 
Waterman  v.  Whitney^  11  N.  Y.  157 ;  Eighmy  v.  People^ 
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79  N.  y.  546 ;  Horn  v.  Pullman,  72  N.  Y.  269  ;  Marx  v. 
McOlynn,  88  N.  Y.  357 ;  Sa/nford  v.  EUithorp,  95  N.  Y. 
48  ;  Voorhis  v.  Voorhis,  15  Barb.  119.)  The  general  rule  is 
that  where  an  act  is  done,  to  which  it  is  necessary  or  important 
to  ascribe  a  motive  or  a  cause,  what  was  said  by  the  actor  at 
the  time,  from  which  the  motive  or  the  cause  maybe  collected, 
is  part  of  the  res  gestm  and  may  be  given  in  evidence. 
{Swift  V.  Mass.  Mut.  Life  Ins,  Co.,  63  N.  Y.  186  ;  Waldde  v. 
N.  T.  C.  i&  H.  R.  R.  R.  Co.,  95  N.  Y.  274 ;  BuUer  v.  Monk. 
Ry.  Co.,  143  N.  Y.  417.)  It  is  upon  this  principle  that  the 
declarations  of  deceased  persons  concerning  the  contents,  exis- 
tence or  revocation  of  a  written  will  are  received  in  evidence 
in  a  proceediYig  for  its  probate.  It  will  be  seen  upon  a  care- 
ful examination  of  the  cases  cited  and  especially  the  early  cases 
of  Dan  V.  Brown  and  Jackson  v.  Belts  {supra),  followed  later 
by  the  case  of  Waterman  v.  Whitney  in  this  court,  that  the 
proof  of  declarations  offered  in  this  case  and  excluded  was 
inadmissible.  It  can  hardly  be  said  that  the  question  is  still 
an  open  one,  at  least  as  to  tiie  declarations  that  a  written  will 
has  been  in  some  way  revoked. 

In  the  present  case  the  proof  was  offered  in  order  to  show 
that  a  written  will  had  not  been  revoked,  and  the  principal 
authority  in  this  state  cited  to  siipport  the  proposition  is  a 
comparatively  recent  case.  {Matter  of  Marsh,  45  Hun,  107.) 
The  ability  and  eminence  of  the  judges  who  participated  in 
that  decision  entitle  it  to  very  respectful  consideration,  and, 
therefore,  it  has  been  carefully  examined.  We  do  not  think 
that  this  single  determination  of  the  Supreme  Court  is  sufficient 
to  shake  the  authority  of  the  prior  cases,  nor  the  principles 
laid  down  in  them  and  so  often  approved  by  this  court.  There 
are  some  features  of  that  case,  however,  that  should  be  more 
distinctly  noticed.  (1)  The  case  contained  no  findings  of 
fact  or  law  or  any  exceptions  to  the  general  conclusion,  and 
presented  no  question  whatever  on  the  merits.  (2)  Tliere 
was  competent  evidence  in  the  case,  apart  from  any  declara- 
tions of  the  deceased,  that  her  son  after  her  death  took  the 
will  from  the  house  where  she  died  and  suppressed  or  destroyed 
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it.  The  decision  of  tlie  court  siistaiuing  the  decree  of  the  sur- 
rogate admitting  the  will  to  probate  as  ft  lost  or  destroyed  will 
was,  therefore,  correct  on  the  merits,  since  the  conclusion  of 
the  surrogate  necessarily  implies  a  finding  of  fact  that  the  will 
had  been  destroyed  or  purloined  by  the  son  after  the  mother's 
death.  (3)  But  it  was  distinctly  admitted  by  Judge  Bradley, 
who  spoke  for  the  court,  and  after  reviewing  the  cases  in  this 
state,  that  on  a  question  of  revocation  no  declarations  of  the 
testator  are  admissible  except  such  as  accompany  the  act  bj 
which  the  will  is  revoked,  such  declarations  being  received  as 
a  part  of  the  res  gestce  and  for  the  ])urpose  of  showing  the 
intent  of  the  act  (p.  111).  (4)  The  decision  in  that  case, 
therefore,  rests  entirely  iipon  some  assumed  distinction  between 
declarations  tending  to  prove  revocatimi,  which  the  learned 
court  held  to  be  incompetent,  and  declarations  tending  to 
prove  non-revocation^  which  it  held  in  that  case  to  be  admis- 
sible. The  learned  judge  was  careful  to  say  that  the  question 
whether  this  distinction  was  substantial  was  one  of  doubt  and 
difficulty.  He  then  proceeds  to  cite  English  cases  in  favor  of 
the  admissibility  of  the  evidence,  and  among  them  the  well, 
known  case  {&ugden  v.  Lord  St  Leonards^  L.  R.  [1  Prob.  Div.] 
154),  and  upon  the  authority  of  these  decisions  and  others 
from  the  courts  of  our  sister  states,  reaches  the  conclusion, 
"  with  some  hesitation,"  that  the  evidence  was  competent. 

It  is,  I  think,  very  obvious  after  a  fair  analysis  of  that  case, 
that  it  cannot  be  held  to  have  disturbed  the  general  current  of 
authority  in  this  state  against  the  admission  of  tlie  declarations 
of  deceased  persons  as  proof  of  testamentary  intention.  The 
decision  in  that  case  rests  upon  a  distinction  which  does  not 
exist.  "When  the  learned  court  admitted,  as  it  did,  that  the 
declarations  of  the  testator,  unaccompanied  by  any  act,  were 
incompetent  to  prove  revocation,  there  was  no  basis  left  in 
reason  or  law  for  the  conclusion  that  they  were  admissible  to 
disprove  the  same  fact.  There  cannot,  in  the  nature  of 
things, 'be  any  distinction  in  principle  between  declarations 
of  a  deceased  person  to  p»'ove  an  act  of  revocation  and  like 
declarations  to  disprove  the  same  act.     The  probative  value 
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of  the  declarations  are  tlie  same  in  either  case.  The  danger 
of  snl>8tituting  oral  for  written  proof  of  testamentary  disposi- 
tions of  property  is  as  great  in  one  case  as  in  the  other.  The 
distinction  upon  which  the  Marsh  case  rests,  when  appUed 
to  the  case  at  bar,  would  have  required  the  surrogate  to  admit 
proof  of  the  declarations  of  the  deceased  tending  to  show  that 
she  had  not  revoked  the  will  when  offered  by  the  proponents, 
and  to  exclude  such  proof  tending  to  show  that  she  liad  when 
offered  by  the  contestants,  and,  hence,  it  must  be  apparent 
that  such  a  distinction  is  not  only  without  any  foundation  in 
principle,  but  utterly  incapable  of  any  reasonable  application 
in  practice. 

The  learned  counsel  for  the  proponents  has  cited  some  cases 
from  the  courts  of  other  states  that  doubtless  give  some  sup- 
port to  his  contention.  The  value  of  these  cases  as  authority 
depends  very  much  upon  the  system  of  statute  law  existing  in 
the  particular  jurisdiction  concerning  the  execution,  revoca- 
tion and  proof  of  wills.  It  will  be  found,  I  think,  after  care- 
ful examination,  that  the  decisions  in  other  states  are  based 
largely  upon  the  terms  of  local  statutes  that  differ  essentially 
from  our  own.  In  many  of  the  states  there  is  no  statute 
relating  to  the  probate  of  lost  or  destroyed  wills.  In  some  of 
them  there  are  statutes  relating  to  that  subject,  but  quite 
different  from  ours.  Here,  as  we  have  seen,  the  inquiry  is 
limited  to  three  specific  facts  namely :  The  execution  of  the 
will,  its  existence  at  death,  or  the  fraudulent  destruction  dur- 
ing the  testator's  life.  In  those  jurisdictions  where  local 
statutes  permit  greater  latitude  of  inquiry  upon  the  issue  con- 
cerning testamentary  dispositions  in  a  lost  or  destroyed  will, 
the  decisions  of  the  courts  are  not  applicable  here.  This  remark 
applies  with  equal  force  to  the  English  cases  and  es])ecially 
to  the  leading  case  of  Say  den  v.  Lord  St,  J^onards  {8tfj>ra\ 
whicli  doubtless  gives  some  support  to  the  proposition  that 
such  declarations  may  be  received.  In  regard  to  that  case  it  may 
also  be  observed  that  it  is  in  apparent  conflict  with  a  prior 
decision  in  the  same  jurisdiction  on  the  same  question  {Mars- 
ton  V.  Roey  8  Ad.  &  El.  14),  and  has  been  somewhat  weakened 
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by  the  discussion  in  subsequent  cases.  (  Woodward  v.  Govl- 
stone^  L.  R.  [11  App.  Cases]  469 ;  Atkinson  v.  Morris^  L.  R. 
[Prob.  Div.  1897]  A/^\  Boey.  Palmer,  16  Ad.  ife  El.  [N.  R.] 
757.)  Moreover,  the  reasoning  in  support  of  the  admissibility 
of  declarations  of  deceased  persons  is  in  conflict  with  the  views 
of  this  court;  ( Waldde  v.  N.  T.  C.  <&  H,  B.  R,  R.  Co.^ 
supra.)  But  the  decisions  in  this  state,  to  which  we  have 
referred,  are  conclusive  upon  the  question  and  must  be  fol- 
lowed whatever  the  law  may  be  in  other  jurisdictions.  They 
are  supported  not  only  by  reason  and  good  sense,  but  stand 
firmly  upon  the  safe  and  wholesome  policy,  always  favored  in 
this  state  by  the  courts  and  the  legislature,  of  substituting  in 
every  possible  case  written  for  oral  proof  of  testamentary 
intentions. 

The  Supreme  Court  of  the  United  States  has  recently  passed 
upon  the  questions  involved  in  this  case,  in  a  decision  to 
which  our  attention  was  called  after  this  opinion  was  written 
and  the  case  decided.  In  the  opinion  of  Mr.  Justice  Peckham 
the  cases  in  this  and  in  other  states  are  carefully  reviewed, 
and  after  a  thorough  examination  of  all  the  authorities,  the 
conclusion  of  the  court  is  in  accordance  with  the  views  herein 
expressed.  As  I  read  that  case  it  is  a  decision  of  the  highest 
court  in  the  land  that  the  declarations  of  the  deceased,  when 
not  a  part  of  the  res  gestw,  are  not  admissible  to  prove  the 
execution  of  a  will  or  its  revocation,  or  to  rebut  the  presump- 
tion of  revocation  from  the  fact  that  no  will  is  found  after 
death.  If  any  authority  is  needed  beyond  the  decisions  of 
the  courts  of  this  state,  it  seems  to  me  to  be  furnished  by  the 
very  learned  and  able  opinion  in  that  case,  which  was  adopted 
by  the  majority  of  the  court.  (T/trochnorton  v.  Holt,  Supr. 
Ct  Rep.  vol.  21,  p.  474;  180  U.  S.  552.) 

We  think  that  the  declarations  of  the  deceased  were  not 
competent  to  prove  the  existence  of  the  will  at  her  death,  and 
that  there  was  no  legal  error  in  the  decision  of  the  surrogate 
excluding  them. 

There  is  another  question  in  the  case  which  perhaps  deserves 
some  notice.  We  have  already  noticed  the  fact  that  one  of 
the  executors  named  in  the  will  joined  with  the  legatees  and 
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ilevisees  in  the  petition  for  the  probate  of  the  two  instrii- 
inente.     The  other  executor  named  was  the  nephew  of  the 
deceased,  being  the  son  of  a  deceased  brother.     This  nephew 
And  a  sister  of  the  testatrix  were  her  sole  heirs  at  law  and  next 
of  kin,  and  both  resisted  the  application  to  admit  the  will  to 
probate.     The  nephew  had  been  appointed  the  administrator 
of  the  estate  upon  the  supposition  that  the  deceased  died  intes- 
tate.    He  was  not  only  a  party  to  the  proceeding  but  was 
personally  interested  in  the  estate  which  the  will,  if  estab- 
lished, would  transfer  to  others.     On  the  trial  before  the  sur- 
rogate counsel  for  the  proponents  sought  to  prove ^  by  various 
witnesses  the  statements,  admissions  or  declarations  of  the 
nephew  in  regard  to  the  provisions  of  the  will  made  before 
the  death  of  the  testatrix,  and  in  conversations  and  interviews 
with  her  and  also  alleged  statements,  admissions  or  declara- 
tions relating  to  the  will  and  codicil  after  her  death.     The 
questions  were  objected  to,  the  objections  sustained  and  an 
exception  was  taken  to  the  ruling.     It  is  not  clear  from  the 
record  that  tlie  questions  called  for  any  fact  material  or  rele- 
vant to  the  issue  under  any  circumstances.     But  there  was 
one  clear  legal  ground  which  justified  and  required  the  surro- 
gate to  rule  as  he  did.     The  general  doctrine  is  doubtless  cor- 
rect that  the  admissions  or  declarations  of  a  party  to  the  record 
may  be  taken  as  against  himself  or  another  party  having  a 
joint  interest  with  him,  but  this  rule  can  have  no  application 
to  a  proceeding  to  prove  a  will  where  other  parties  are  inter- 
ested in  the  estate  as  tenants  in  common.     In  this  case  the 
admissions  or  declarations  of  the  nephew  could  not  bind  the 
sister,  and,  since  upon  proof  of  a  will  there  can  be  but  one 
decree,  either  of  rejection  or  of  probate,  the  declarations  of 
one  of  the  parties  cannot,  from  the  very  nature  of  the  case,  be 
received  as  evidence  without  prejudice  to  the  riglits  of  the 
other.     One  tenant  in  common  cannot  admit  away  the  rights 
of  his  cotenant.     Since  the  will  could  not  have  been  admitted 
as  to  the  sister  and  rejected  as  to  the  nephew,  the  admissions 
or  declarations  of  the  latter  were  not  admissible.     {Dan  v. 
Brmjon,  4  Cow.  483,  492 ;  Grant  v.  Grants  1  Sandf .  Ch.  235  ; 
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JSrush  V.  Holland,  3  Bradf.  240 ;  Matter  of  Baird,  47  Hun^ 
78 ;  Potter  v.  Greene,  51  Hun,  6,  8 ;  Clark  v.  Morrison,  25 
Penn.  St.  453 ;  Pier  v.  Duff,  63  id.  69 ;  Shailer  v.  Burmteady 
99  Mass.  112, 127 ;  1  Greenl.  Ev.  §  176.)  The  respective  inter- 
ests of  the  next  of  kin  were  not  joint,  but  each  would  hold  his 
share  in  severalty.  There  was  no  privity  between  the  parties 
such  as  would  permit  the  admissions  or  declarations  of  one  to 
be  received  as  evidence  against  the  other.  The  power  of  the 
court  was  limited  to  a  judgment  against  or  in  favor  of  all  the 
parties.  There  could  be  no  separate  or  qualified  judgment^ 
but  the  instruments  had  to  be  either  admitted  or  rejected. 
Under  these  circumstances,  the  admissions  and  declarations  of 
the  nephew  were  properly  excluded. 

There  are  no  other  questions  in  the  case  that  call  for  dis* 
cussion  or  that  this  court  can  review.  The  rulings  of  the  sur- 
rogate upon  the  questions  to  which  exception  was  taken  were,, 
we  think,  correct.  The  order  of  the  court  below  was  right 
and  must  be  affirmed,  with  costs  to  all  parties  payable  out  of 
the  estate. 

Parker,  Ch.  J.,  Haight,  Landon,  Cullen  and  Werner, 
JJ.,  concur ;  Gray,  J.,  not  voting. 

Order  affirmed. 


Elise  Fischer,  Kespondent,  v.  Metropolitan  Life  Insurancb 

Company,  Appellant. 

Life  Insurance — Nbcbssitt  of  Pleading  Service  of  Notice 
Required  bt  Section  92  of  the  Insurance  Law.  Where  in  an  action 
to  recover  upon  a  policy  of  life  insurance  the  answer  admits  its  issuance, 
denies  the  performance  of  its  conditions  by  the  insured,  and  alleges  as  a. 
separate  defense  that  the  policy  had  been  issued  upon  the  express  condi- 
tion thiit  non-payment  of  premiums  should  render  it  void,  and  further 
alleges  the  non-payment  thereof  and  predicates  the  legal  conclusion  that 
thereby  such  policy  became  void,  bUt  fails  to  allege  service  of  the  notico 
to  pay  the  premium  required  by  the  Insurance  Law  (L.  1892.  ch.  690,  §92) 
as  a  condition  precedent  to  the  forfeiture  of  the  policy,  a  notice  and  affi- 
davit setting  forth  in  substance  performance  of  the  requirements  of  the 
statute  are  inadmissible  in  evidence,  since  proof  of  service  of  the  statu- 
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lory  notice  constitutes  an  affinnative  defense  and  not  being  pleaded  evi- 
dence thereof  is  incompetent. 
Fischer  v.  Met.  Life  Ins.  Go,,  87  App.  Div.  575,  affirmed. 

(Argued  April  4,  1901;  decided  May  14,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  27,  1899,  which  reversed  a  judgment  in  favor  of 
defendant^  entered  upon  a  verdict  and  an  order  denying  a» 
motion  for  a  new  trial  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

C,  If.  Boveej  Jr.  and  «/.  McG.  Goodale  for  appellant.  The 
evidence  was  competent  under  the  pleadings.  The  plaintiff 
by  her  allegation  of  performance,  raised  the  issue  that  all 
required  conditions  had  been  performed.  The  defendant  was 
entitled,  under  its  denial  of  this,  to  show  that  the  statutory 
notice  had  been  sent,  and  thereafter  the  assured  had  not  made 
the  payment  required  by  the  policy  and  the  statute.  (L.  1892, 
ch.  690.)  The  aflidavit  was  in  form  perfectly  admissible.  It 
was  in  the  form  prescribed  by  the  statute  of  1892,  and  under 
tliat  statute  was  presumptive  evidence  of  the  giving  of  notice. 
It  was  admissible  under  the  pleadings.     (L.  1892,  ch.  690,  §  92.) 

George  P.  Fovlh  for  respondent.  Termination  of  liability 
under  the  contract  of  insurance  in  consequence  of  sending  the 
alleged  statutory  notice,  is  new  matter,  which,  to  be  avail- 
able to  the  defendant,  must  bo  pleaded.  (1  Ency.  of  PI.  ^ 
Pr.  830 ;  Baylies  Code  Pleading,  260 ;  Joyce  on  Ins.  §  1336 ; 
Phinney  r.  MuL  L.  Ins.  Co.j  67  Fed.  Kep.  495 ;  M.  L.  Ins, 
Co.  V.  ITiU^  97  Fed.  Kcp.  263  ;  Merzhach  v.  Mayor^  etc.^  163 
N.  Y.  21 ;  Baxter  v.  B.  L.  Ins.  Co.,  44  Hun,  184 ;  119  K 
Y.  450;  May  on  Insurance  [1900],  §  356a;  McKyriiig  v. 
BuU,  16  N.  Y.  297 ;  Griffin  v.  Z.  I.  R.  R.  Co.,  101  N.  Y. 
348 ;  Cochran  v.  Reich,  91  Hun,  445  ;  Milhanh  v.  Jones,  141 
N.  Y.  345 ',  Bennett  v.  M.  Ins.  Co.,  14  Blatchf.  422.)  The 
statute  prohibits  absolutely  forfeiture  of  a  policy  for  non- 
payment of  premiums  without  notice.     Allowing  forfeiture 
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upon  notice  is  a  proviso,  and  under  well-settled  rules  of  plead- 
ing, what  comes  bj  way  of  proviso  is  matter  of  defense  and 
must  be  specially  pleaded.  (Ho^aell  v.  Janvrin^  151  N.  Y. 
67;'l  Kent's  Comm.  463 ;  Waffle  v,  G(Me,^Z  Barb.  522; 
Broom's  Leg.  Max.  [8tli  ed.]  678 ;  Williams  v.  Ins.  Co.  of 
JV,  A.y  9  How.  Pr.  373 ;  Bagley  v.  M.  li.  F.  L.  Ass7i.,  24 
Misc.  Rep.  638 ;  People  v.  Briggs,  114  N.  Y.  63 ;  Harris  v. 
W7ni€,  81  K  Y.  532;  Baxter  v.  B.  L.  Ins.  Co.,  44  Hun, 
184;  119  N.  Y.  450;  Van  Valkenburgh  v.  A.  P.  Z.  Ins. 
Co.,  70  N.  Y.  605.)  The  alleged  defense  of  non-payment  of 
premiums  on  the  days  specified  in  the  policy  did  not  let  in 
evidence  of  an  entirely  different  defense  consisting  of  an 
alleged  forfeiture  of  the  policy  in  consequence  of  a  notice 
^ven  pursuant  to  the  statute.  {Clark  v.  Dillon.,  97  N.  Y. 
370 ;  Jennings  v.  {?.  T.  By.  Co.,  52  Hun,  232 ;  Beed  v. 
Hayt,  19  J.  &  S.  121 ;  109  N.  Y.  659 ;  Hamer  v.  Sidway, 
124  N.  Y.  538 ;  MUler  v.  Bossier,  4  E.  D.  Smith,  234 ;  1  Boone 
on  Pleading,  §  70 ;  Cruger  v.  H.  B.  B.  B.  Co.,  12  N.  Y.  190 ; 
jSbarhoro  v.  Health  Bept.,  26  App.  Div.  177.) 

"Werner,  J.  This  action  wad  brought  to  recover  upon  a 
policy  of  insurance  of  $1,000.00  issued  by  the  defendant 
January  22nd,  1895,  upon  the  life  of  Wilhelm  Fischer,  paj-- 
able  to  the  plaintiff.  The  insured  died  February  7tli,  1897. 
Proofs  of  loss  in  due  form  were  delivered  to  the  defendant, 
which  were  refused  and  thereupon  this  action  was  com- 
menced. A  copy  of  said  policy  was  made  a  part  of  the 
complaint,  and  plaintiff  alleged  full  performance  of  all 
the  conditions  therein  contained.  The  answer  admitted  the 
issuance  of  the  policy,  denied  the  performance  of  its  con- 
ditions by  the  insured,  and  alleged,  as  a  separate  defense, 
that  the  policy  had  been  issued  upon  the  express  condi- 
tion that  non-payment  of  premiums  or  installments  thereof 
should  render  it  void  and  forfeit  to  the  defendant  all  pre- 
miums paid.  The  answer  further  alleged  the  non-payment 
of  a  premium,  which  became  due  April  22nd,  189G,  and 
that  no  premiums  had  been  paid  upon  the  policy  subsequent 
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to  January  22nd,  1896.  Upon  these  allegations  the  defendant 
predicated  the  legal  conclusion  that  "  by  the  terms  and  con- 
ditions of  said  policy  the  same  became  on  the  said  22nd  day  of 
April,  1896,  null,  void  and  of  no  effect,  and  all  premiuins> 
previously  paid  on  said  policy  became  forfeited  to  the  com- 
pany." After  the  plaintiff  had  made  her  case,  the  defendant 
proved  that  no  premiums  had  been  paid  on  this  policy  since 
January  22nd,  1896,  and  that  on  the  26th  day  of  July,  1896, 
the  policy  was  declared  lapsed  by  the  defendant.  The  defend- 
ant also  offered  in  evidence  a  notice  and  the  affidavit  of  one 
Goulden,  a  former  employee  of  the  defendant,  setting  forth  in 
substance  the  matters  referred  to  in  section  92  of  the  Insur- 
ance Law  (Chap.  690,  Laws  1892).  This  latter  evidence  was 
objected  to  upon  the  ground  "  that  the  sending  of  this  notice 
was  not  alleged  in  the  answer,  and  that  it  was  incompetent, 
irrelevant  and  immaterial,  and  does  not  comply  with  the 
statute  as  to  an  affidavit  that  is  permissible  in  such  a  case.'^ 
The  objection  was  overruled,  the  evidence  was  received  and 
plaintiff  excepted.  The  jury  rendered  a  verdict  for  the 
defendant.  Upon  a  bill  of  exceptions  the  plaintiff  went  to  the 
Appellate  Division,  and  the  sole  question  presented  was 
whether  said  notice  and  affidavit  were  competent  evidence 
imder  an  answer  which  did  not  plead  as  an  affirmative  defense 
the  facts  thus  proved.  A  majority  of  that  court  held  tliat  the 
evidence  was  not  competent  and  revei*sed  the  judgment  of  the 
trial  court.  The  case  is  now  before  us  on  appeal  by  the  defend- 
ant upon  the  single  question  above  referred  to.  The  statute 
under  which  this  notice  and  affidavit  were  offered  and  received 
in  evidence,  and  which  was  in  force  when  the  policy  herein 
was  issued,  reads  as  follows  (Sec.  92,  chap.  690,  Laws  1892) : 
"No  life  insurance  corporation  doing  businpss  in  this  state 
shall  declare  forfeited,  or  lapsed,  any  policy  hereafter  issued  or 
renewed,  and  not  issued  upon  the  payment  of  monthly  or  weekly 
premiums,  or  unless  the  same  is  a  term  insurance  contract  for 
one  year  or  less,  nor  shall  any  such  policy  be  forfeited,  or 
lapsed,  by  reason  of  non-payment  when  due  of  any  premium, 
interest  or  installment  or  any  portion  thereof  required  by  the 
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terms  of  the  policy  to  be  paid,  unless  a  written  or  printed 
notice  stating  the  amount  of  such  premium,  interest,  install- 
ment, or  portion  thereof,  due  on  such  policy,  the  place  where 
it  should  be  paid,  and  the  person  to  whom  the  same  is  pay- 
able, shall  be  duly  addressed  and  mailed  to  the  person  whose 
life  is  insured,  or  the  assignee  of  the  policy,  if  notice  of  the 
assignment  has  been  given  to  the  corporation,  at  his  or  her 
last  known  post  office  address,  postage  paid  by  the  corporation, 
or  by  an  officer  thereof,  or  person  appointed  by  it  to  collect  such 
premium,  at  least  fifteen  and  not  more  than  forty-five  days  prior 
to  the  day  when  the  same  is  payable.  The  notice  shall  also 
state  that  unless  such  premium,  interest,  installment  or  portion 
thereof,  then  due,  shall  be  paid  to  the  corporation,  or  to  a  duly 
appointed  agent  or  person  authorized  to  collect  such  premium 
by  or  before  the  day  it  falls  due,  the  policy  and  all  payments 
thereon  will  become  forfeited  and  void  except  as  to  the  right 
to  a  surrender  value  or  paid-up  policy  as  in  this  chapter 
provided.  If  the  payment  demanded  by  such  notice  shall  be 
made  within  the  time  limited  therefor,  it  shall  be  taken  to  be 
in  full  compliance  with  the  requirements  of  t'he  policy  in 
respect  to  the  time  of  such  payment ;  and  no  such  policy  shall 
in  any  case  be  forfeited  or  declared  forfeited,  or  lapsed,  until 
the  expiration  of  thirty  days  after  the  mailing  of  such  notice. 
The  affidavit  of  any  officer^  clerk  or  agent  of  the  corpora- 
tion^  or  of  any  one  authorized  to  mail  such  notice^  tJiat  the 
notice  required  hy  this  section^  has  been  dxdy  addressed  and 
mailed  hy  the  corporation  issuing  such  policy  shall  he 
presumptive  evidence  that  such  notice  has  heen  duly 
giveny  The  complaint  alleges  the  issuance  of  the  policy 
and  full  performance  of  its  conditions,  thus  setting  forth 
a  good  cause  of  .action.  The  answer  admits  the  issuance  of 
the  policy,  denies  performance  of  its  conditions,  and  alleges 
non-payment  of  premiums.  This  entitled  the  defendant  to 
disprove  any  fact  which  it  was  necessary  for  the  plaintiff  to 
prove  as  an  essential  part  of  her  cause  of  action.  The  only 
condition  as  to  which  there  is  any  controversy  is  whether  the 
premiums  had  been  paid.     Proof  of  payment  was  not  essen- 
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tial  to  plaintiff's  cause  of  action,  because,  under  the  statute 
referred  to,  tlie  fact  of  non-payment  alone  is  no  bar  to  her 
action.     Only  when  there  is  evidence  of  non-payment  of  pre- 
miums, coupled  with  proof  of  the  service  of  the  statutory 
notice  required  by  said  section  of  the  Insurance  Law,  can  the 
plaintiff's  cause  of  action  be  defeated.     It  was  not  necessary 
for  the  plaintiff  to  plead  or  prove  the  latter  fact.     1.  Because 
the  courts  take  judicial  notice  of  public  statutes,  and,  there- 
fore, the  provisions  of  the  Insurance  Law  which  apply  to  this 
policy  must  be  treated  as  though  they  were  incorporated  into 
the  policy  which  is  made  a  part  of  the  complaint.     2.  Because 
the  plaintiff  is  not  required  to  negative  in  anticipation  a  fact 
which  it  may  be  competent  for  the  defendant  to  plead  and 
prove  as  an  aflSrmative  defense.     Does  the  proof  of  service  of 
the  statutory  notice  constitute  an  affirmative  defense  ?    The 
policy  was  valid  until  duly  forfeited.     It  could  not  be  for- 
feited until  the  statutory  notice  had  been  given  and  the  thirty 
days  therein  specified  had  elapsed  without  payment  of  the 
premiums  then  due.     (Baxter  v.  jff.  Z.  I.  Co,y  119  N.  Y.  455.) 
Forfeiture  was,  therefore,  a  defense  growing  out  of  new  mat- 
ter, which  is  not  a  part  of  plaintiff's  complaint.     Being  such 
a  defense,  it  should  have  been  pleaded.     (Code  Civ.  Pro. 
sec.  500.)    Not  being  pleaded,  the  evidence  was  incompe- 
tent     This  rule  of  pleading  is  so  thoroughly  established  in 
this  state  that  it  need  not  be  supported  by  the  citation  of 
authorities  in  a  case  where  it  is  as  plainly  applicable  as  it  is 
herein.     These  views  render  it  unnecessary  to  consider  the 
question  whether  common-law  evidence   should  have   been 
given  to  prove  that  Goulden  was  an  officer  or  agent  of  the 
defendant  authorized  to  mail  the  statutory  notice.     It  may  be 
said  in  passing,  however,  that  we  agree  with  Mr.  Justice  Bar- 
rett in  the  conclusion  that  the  plaintiff's  objection  does  not 
raise  the  question. 

The*  order  below  should  be  affirmed  and  judgment  absolute 
ordered  for  plaintiff  upon  defendant's  stipulation,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Landon  and 
CuLLEN,  JJ.,  concur. 

Ordered  accordingly. 
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James  A.  Deerino,  Hespondent,  v.  William  J.  Reilly  et  al.^ 

Appellants. 

1.  Ejectment  —  Action  by  Cotenant  —  Failure  to  Plead  Right 
OP  Cotenants.  Section  1500  of  the  Code  of  Civil  Procedure,  providing 
for  separate  actions  by  joint  tenants  or  tenants  in  common,  does  not  require 
the  owner  of  an  undivided  interest  in  lands  to  allege  in  his  complaint  in 
an  action  of  ejectment  that  he  and  all  of  his  cotenants  might  JDin  together 
in  maintaining  the  action,  since  the  section  does  not  prescribe  the  form  of 
pleading  in  such  an  action,  but  provides  what  showing  of  title  will  entitle 
him  or  them  to  a  judgment  of  possession;  it  does  not  require  that  they 
must  unite  in  the  action,  and  its  purpose  is  fulfilled  when  proof  is  made 
that  the  tenant  suing  has  a  legal  title,  entitling  him  to  possession,  and  that 
those  having  title  to  the  other  nndivided  interests  are  upon  the  face  of  the 
record  entitled  to  maintain  a  similar  action. 

2.  Seizin  oe  Possession  op  H  ighwa y — Effect  of  City's  Occupation. 
The  seizin  or  possession  of  the  owner  of  land  in  a  highway  over  which  a 
city  has  acquired  an  easement  only  is  not  lost  by  the  city's  occupation^ 
because  that  is  in  subordination  to  the  legal  title,  and  on  the  abandonment 
of  the  road  no  question  arises  of  re-entry  or  the  loss  of  the  right  thereto 
by  lapse  of  time. 

3.  Boundaries — Conveyance  Bounded  by  Road.  A  conveyance  of 
lands  described  as  ' '  beginning  on  the  northeasterly  comer  of  Blackburry 
alley  on  the  southeasterly  side  of  Bloomingdale  road,"  running  along  said 
alley  a  certain  distance,  thence  by  other  descriptions  back  to  the  Bloom- 
ingdale road  and  thence  along  that  road  to  the  place  of  beginning,  does 
not  include  any  part  of  such  road  or  alley  in  the  conveyance. 

4.  Sufficiency  of  Plaintiff's  Title  —  Right  of  Defendant  to 
Raise  Question.  A  defendant  in  ejectment  cannot  raise  the  question 
that  a  deed  to  the  plaintiff  by  the  sole  surviving  executor  of  the  former 
owner  of  the  land  was  ineffectual  as  a  conveyance  on  the  ground  that  the 
power  of  sale  had  expired  b}"  operation  of  law  and  must,  from  the  lapse 
of  mtmy  years  time,  be  presumed  to  have  been  extinguished,  when  there 
is  no  claim  of  adverse  possession  and  no  one  interested  in  the  estate  of  the 
testator  raises  the  objection. 

Deering  v.  Hiley,  38  App.  Div.  164,  affirmed. 

(Argued  April  4,  1901;  decided  May  14,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
23,  1899,  sustaining  plaintiffs  exceptions  ordered  to  be  heard 
in  the  fii*st  instance  by  the  Appellate  Division  and  granting  a 
new  trial. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

WUliarn  P.  Moloney  for  appellants.     Upon  the  complaint 
in  this  action  the  plaintiff  cannot  recover,  and  his  pleading 
does  not  set  forth  a  proper  cause  of  action  in  ejectment,  which 
would  entitle  him  to  a  judgment  for  the  possession  of  the 
property,  nor  does  the  proof  show  him  entitled  to  recover,  but, 
on  the  contrary,  being  either  a  tenant  in  common  or  a  joint 
tenant,  he  cannot  possibly  recover  upon   his  pleading  and 
upon  the  proofs.     (Hd^brouck  v.  Buiice^  62  X.  Y.  475 ;  Cook 
V.  Wardens^  etc.^  St,  PauVa  Churchy  5  Hun,  293  ;  IlvhheU  v. 
Lerch,   58  N.   Y.  237;  Gillet  v.  Stanley,  1  Hill,  121;    3 
Waite's  Act.  &  Def.  43  ;  GreenZeafw.  J?.,  F,  <&  C.  L  R.  R. 
Co.,  132  N-  Y.  408.)     There  is  no  evidence  in  the  case  show- 
ing any  title  whatever  in  the  plaintiflE.     {English  v.  Brennan, 
60  N.  Y,  609.)     The  plaintiff  cannot  possibly  recover,  owing  to 
the  provisions  of  sections  365  and  367  of  the  Code  of  Civil  Pro- 
cedure.    {Mattel*  of  Lexington  Avenue,  29  Hun,  303 ;  92  N. 
Y.  629 ;  People  v.  Kerr,  27  N.  Y.  188 ;  Cross  v.   Morris- 
town,  18  N.  J,  Eq.  305 ;  State  v.  Morristown,  33  N.  J.  L.  57 ; 
Bartow  v.  Draper,  5  Duer,  131 ;  Matter  of  City  of  Buffalo, 
131 N.  Y.  293 ;  Graham  v.  Stern,  51  App.  Div.  406 ;  Upington 
V.  Corrigan,  151 K  Y.  143 ;  Wash,  on  Keal  Prop.  [5th  ed.]  18.) 
If  the  effect  of  the  proceedings  taken  by  the  city  to  acquire 
the  title  to  this  road  was  not  to  vest  in  the  city  a  fee  simple, 
it  nevertheless  vested  in  the  city  an  estate  upon  condition  sub- 
sequent, which  necessitated  a  re-entry,  and  it  cannot  be  exer- 
cised except  by  the  original  grantor  or  by  ail  of  his  heirs,  as 
there  was  nothing  but  a  possibility  of  reverter  which  is  not 
apportionable,  devisable  or  assignable.     {yicoU  v.  N,  Y.  cfe 
£  R,  R.  Co.,  12  N.  Y.  121;  People  v.  Kerr,  27  N.  Y.  188; 
Towle  v.  Reinsen,  70  N.  Y.  303  ;  Upington  v.  Conngan,  151 
N.  Y.  143 ;  Vail  v.  L.  L  R.  R.  Co.,  106  N.  Y.  286.)     Assum- 
ing that  Molenor's  deed  conveyed  the  fee  to  the  center  of  the 
road  to  Buckley,  Schieffelin  and  Lawrence,  then  the  deed 
offered  in  evidence  by  the  plaintiff  shows  the  title  to  this 
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property  oiit  of    Buckley,   Lawrence    and   Schieffelin   into 
one   Thomas   Brass  eighty  years  prior  to  the  conveyance 
by  George   N.   Lawrence,  the    executor  of  John   B.    I/aw- 
rence,  and  the  plaintiff  could  not  acquire  any  title  by  this 
executor's  deed.     {Matter  of  Mat/or^  etc.,    20    App.   Div. 
404r ;  Jackson  v.  Ilarrin^ton,  9  Cow.  86 ;  Schauher  v.  Ja<:^- 
son,  2  Wend.  13;  Gillet  v.  Stanley,  1  Hill,  121;  Bloom  v. 
Burdick,   1  Hill,  13Q;   Swart  v.   Service,   21   Wend.    36.) 
Even  if  the  fee  to  the  soil  of  the  road  should  have  instantly 
passed  to  the  plaintiffs  grantor  or  predecessor  upon  the  clos- 
ing of  the  road  in  1867,  nevertheless  the  grantor  by  the 
original  deed  thereby  impliedly  warranted  that  so  much  of  the 
highway  as  bordered  upon  the  premises  granted  should  per- 
petually exist  as  an  open  way,  and  during  the  existence  of 
such  an  easement  the  persons  entitled  to  such  easement  would 
have  the  right  of  possession,  and  the  plaintiff  could  not  main- 
tain ejectment.     {Child  v.  ChappeU,  9  N.  Y.  246 ;  Kurkel  v, 
Haley,  47  How.  Pr.  76.)    The  deed  from  George  N.  Law- 
rence to  the  plaintiff  does  not  convey  anything  to  the  plaintiff, 
as  the  executor  had  no  power  to  convey  under  the  terms  of 
the  will,  and  even  if  such  power  did  exist,  the  right  to  exercise 
it  had  long  since  expired  by  operation  of  law,  and  such  power 
was  presumed  to  be  extinguished  before  it  was  exercised, 
(Gerard  on  Tit.  [4th  ed.]  334;  Stafford  v.  WiUiams,  12  Barb. 
240 ;  CKamherlain  v.  Taylor,  105  N.  Y.  189 ;   Hertzel  v. 
Barher,  69  N.  Y.  1 ;  Sharpsteen  v.  Tillou,  3  Cow.  651 ;  tTbe^- 
son  V.  Jansen,  6  Johns.  73 ;  Moore  v.  Moore,  41  N .  J.  L.  440  ; 
BuU^T  V.  Johnson,  41  Hun,  206  ;  111  X.  Y.  204;  0' Conner 
v.  Giffm^d,  117  N.  Y.  279 ;  Davies  v.  Fisher,  5  Beav.  201 ; 
Packhatn  v.  Gregory,  4  Hare,  396.) 

Clarence  L,  Barher  for  respondent.  The  failure  of  the 
plaintiff  to  join  his  cotenants  as  parties  was  not  a  ground  for 
a  dismissal  of  the  complaint.  (Code  Civ.  Pro.  §  1500 ;  Clason 
V.  Baldwiji,  152  N.  Y.  209 ;  Robinson  v.  Sherwin,  36  Vt. 
69 ;  Chandler  v.  Spear,  22  Vt.  388 ;  Johnson  v.  Tilden,  5  Tt. 
426 ;   Tancey  v.  Greehlee,  90  N.  C.  317 ;  Weese  v.  Barker,  7 
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Col.  178 ;  Mahoiiey  v.  Winkle,  21  Cal.  583 ;  Hart  v.  Robei^t- 
^on,  21  Cal.  348.)  It  was  not  necessary  that  the  plaintiff 
should  state  in  his  complaint  the  nature  and  character  of  his 
one-third  interest  and  how  he  came  to  have  title.  The  dis- 
missal of  the  complaint  on  this  ground  was,  therefore,  errone- 
ous. {Kn9ign  v.  Sherman,  14  How.  Pr.  439 ;  Ilahey  v. 
Gerdes,  17  Abh.  [X.  C]  395  ;  Sanders  w  Lcavy,  16  How.  Pr. 
308;  Walter  v.  Lochwood,  23  Barb.  228;  Austin  Y.^Schluy- 
ier,  7  Hun,  275;  ClarTc  v.  Crego,  47  Barb.  599.)  It  was 
error  to  dismiss  the  complaint,  because  the  plaintiff  had  not 
shown  himself  ever  to  have  been  in  possession  of  the  prem- 
ises under  the  deeds  in  evidence.  {Arents  v.  Z.  Z  R.  It, 
Co.,  156  N.  Y.  1 ;  Stevens  v.  Hausei\  39  N.  Y.  302 ;  Broie- 
st^dt  V.  S.  S.  li.  R,  Co.,  55  N.  Y.  220 ;  Jackson  v.  Walker, 
7  Cow.  637;  Lewis  v.  N.  Y.  c6  ff.  R.  R.  Co.,  162  K  Y. 
202 ;  JUaUer  of  Village  of  Clean  v.  Steyner,  135  N.  Y.  341.) 
It  was  error  to  dismiss  the  complaint,  because  the  plaintiff's 
deeds  introduced  in  evidence  show  that  the  title  is  not  in  the 
plaintiff  or  any  one  under  whom  he  claims,  but  is  in  one 
Thomas  Brass.  {Jackson  v.  Hathaway,  15  Johns.  447; 
Whitens  Rank  v.  Nichols,  64  N.  Y.  65 ;  Thayer  v.  Finton, 
108  N.  Y.  394 ;  Bartow  v.  Draper,  5  Duer,  135 ;  English  v. 
Rrenrum,  60  N.  Y.  609  \  K  C.  F.  Ins.  Co.  v.  Stevens,  87 
K.  Y.  287 ;  101  K  Y.  411 ;  Tag  v.  Keteltas,  92  N.  Y.  625 ; 
Dexter  Y.  R.  <&  0.  Mills,  39  N.  Y.  S.  E.  933 ;  133  K  Y. 
684 ;  HoUoway  v.  Delano,  139  K  Y.  390 ;  MatUr  of  St. 
Nicholas  Terrace,  76  Ilun,  209;  143  N.  Y.  621.)  The 
defendant's  objection  to  the  plaintiff's  title,  that  the  deed 
from  William  Molenor  to  Schieffelin,  Buckley  and  Law- 
rence, dated  April  8,  1806,  did  not  convey  to  the  latter 
the  land  in  the  road,  is  without  substance.  {Mott  v. 
MoU,  68  N.  Y.  246;  Matter  of  Ladue,  118  N.  Y.  213; 
Jackson  v.  Hathdway,  15  Johns.  454;  Jackson  v.  Harder, 
4  Johns.  202.)  The  defendants'  objection  that  the  plain- 
tiff cannot  recover,  owing  to  the  provisions  of  sections  365 
and  367  of  the  Code  of  Procedure,  is  without  substance, 
{Vandcrvoort  Y.  Smith,  %Q;fi\,'\M\  Owen  v.   Cairfey,  36  X. 
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Y.  600;  Whiting  v.  Edmunds^  94:  N.  Y.  309;  Fearing  v. 
Irwin,  55  N.  Y.  486 ;  Reese  v.  Boe^e,  92  N.  Y.  632 ;  Scott  v. 
Morgan,  94  N.  Y.  508 ;  Alirright  v.  Biker,  1 1  Wkly.  Dig. 
27;  Sclioepjlinw.  Coffey,  162  Jf.  Y.  12;  Snider  \.  S7iider, 
160  N.  Y.  151.)  The  objection  that  the  deed  from  George 
N.  Lawrence,  executor  of  John  B.  Lawrence,  to  the  plaintiff 
conveyed  no  interest  to  the  plaintiflE  for  the  reason  that  his 
power  as  executor  to  sell  had  theretofore  expired  by  opci"a- 
tion  of  law  is  without  merit.  {Clason  v.  Baldwin,  152  X. 
Y.  209  ;  Myers  v.  Mut  Z.  Ins.  Co.,  99  N.  Y.  7  ;  Stearns  v. 
Allen,  25  Hun,  558 ;  Hood  v.  Ilallenheck,  7  Hun,  362 ;  StU- 
well  V.  Carpenter,  2  Abb.  [N.  C]  261 ;  Stilwell  v.  Carpen- 
Ur,  62  N.  Y.  639 ;  Marshall  v.  BresUr,  1  How.  [U.  S.]  217  ; 
TFAi(/ar^  V.  LaidUr,  94  N.  Y.  150 ;  Clifford  v.  Mot^ell,  22 
App.  Div.  470 ;  Undo  v.  Murray,  91  Hun,  335.)  By  the 
proceedings  to  extend  the  Bloomingdale  road  in  1795  over 
Molenor's  land  the  city  of  New  York  acquired  an  easement 
only.  The  fee  remained  in  William  Molenor,  and  upon  tlie 
closing  of  the  road  his  successors  to  the  fee  title  were  entitled 
to  possession.  (Hoffman's  Est.  N.  Y.  382;  Gerard  on  City 
Water  Rights,  Streets  &  Eeal  Estate,  148  ;  Van  Amringe  v. 
Bamett,  8  Bos.  357  ;  Matter  of  Park  Comrs.y  63  Barb.  282 ; 
Fearing  v.  Irwin,  4  Daly,  385 ;  Mott  v.  Mott,  68  N.  Y.  246  ; 
Augustine  v.  Britt,  80  N.  Y.  647 ;  15  Hun,  395 ;  Mead  v. 
miey,  18  J.  &  S.  20 ;  De  Feyster  v.  Mali,  27  Hun,  439 ; 
92  N.  Y.  263 ;  Kin^  v.  Mayor,  etc.,  102  N.  Y.  171 ;  Hollo- 
way  v.  Delano,  139  N.  Y.  390 ;  Matter  of  Mayor,  etc.,  20 
App.  Div.  404;  155  N.  Y.  638.) 

Gray,  J.  This  is  an  action  in  ejectment,  wherein  the 
plaintiff,  alleging  briefly  in  his  complaint  that  he  is  lawfully 
entitled  to,  and  seized  of,  one  undivided  third  interest  in  a 
piece  of  land  in  the  city  of  New  York,  particularly  therein 
described,  between  Manhattan  street  on  the  north  and  127tli 
street  on  the  south,  and  formerly  forming  the  easterly  half  of 
the  Bloomingdale  road,  of  which  the  defendants  are  in  posses- 
sion, demands  a  judgment  establishing  his  title  and  his  riglit 
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to  the  poseession  of  the  same,  with  damages  for  the  withhold- 
ing thereof.  The  defendants  answered  by  a  general  denial 
and  upon  the  trial,  by  motions  at  the  opening  and  at  the  close 
of  the  plaintiffs  case,  asked  that  the  complaint  be  dismissed 
upon  varioos  grounds.  The  trial  court  granted  the  motion 
upon  the  plaintiiS's  case  and  ordered  that  his  exceptions  should 
be  heard,  in  the  first  instance,  at  the  Apppellate  Division ; 
where  they  were  sustained  and  a  new  trial  was  directed.  The 
defendants  have  appealed  to  this  court  and  they  insist  upon 
the  inability  of  the  plaintiff  to  recover,  either  upon  his  plead- 
ing, or  upon  his  proofs.  The  questions  raised  have  been,  with 
more  or  less  elaborateness,  considered  and  well  determined  in 
the  opinion  delivered  at  the  Appellate  Division  by  Mr.  Jus- 
tice O'Brien  and  the  utmost  which  may  be  demanded  of  us, 
in  any  further  expression  of  opinion,  is  to  review  briefly  the 
more  important  of  the  questions. 

In  the  first  place,  it  is  urged  that  it  was  ground  for  a  dis- 
missal of  the  complaint  that  the  plaintiff  had  not  joined  his 
cotenants  as  parties  to  the  action  and  that  his  pleading  does 
not  set  forth  a  proper  cause  of  action  in  ejectment.  On  this 
head  of  their  contention,  they  reason  from  a  construction  of 
section  1500  of  the  Code  of  Civil  Procedure,  which  is  as  fol- 
lows :  "  Where  two  or  more  persons  are  entitled  to  the  pos- 
session of  real  property,  as  joint  tenants  or  tenants  in  com- 
mon, one  or  more  of  them  may  maintain  such  an  action,  to 
recover  his  or  their  undivided  shares  in  the  property,  in 
any  case  where  such  an  action  might  be  maintained  by  all." 
They  say  that  under  its  provisions  the  plaintiff  was  required 
to  allege,  and  to  prove,  that  this  was  a  case  in  which  he 
and  all  of  his  cotenants  might  join  together  in  maintain- 
ing the  action ;  that  this  the  complaint  did  not  allege  suf- 
ficiently within  its  requirements  and  that  the  proofs  not 
only  fell  short  of  making  out  a  case  for  relief  under  the 
Code  provision,  but  tliey  show,  affirmatively,  that  the  plain- 
tiff and  his  predecessor  in  the  title  had  only  a  paper  title 
and  never  the  possession.  However  appropriate  the  ques- 
tion, whether  upon  the  proofs  a  piHi^ia  facie  case  was  made 
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out  for  the  relief  asked,  the  ap^opriateness  of  the  ques- 
tion upon  the  plaintiff's  pleading  is  not  evident.  It  conformed 
sulficiently  to  the  Code  requirements  that  the  complaint  shall 
contain  a  plain  and  concise  statement  of  the  facts  constituting^ 
the  cause  of  action,  the  judgment  to  which  the  plaintiff  sup- 
poses himself  entitled  and  the  other  data  for  tlie  framework 
of  the  complaint.  (Code  Civ.  Pro.,  sec.  481.)  Section  1500 
of  the  Code,  which  creates  what  difficulty  there  may  be  in  this 
case,  declares  the  substantive  law  upon  the  subject  of  a  person's 
right  to  recover  the  possession  of  an  undivided  share  in  real 
property,  to  which  he  is  lawfully  entitled.  It  does  not  purport 
to  prescribe  tlie  form  of  the  pleading  in  such  an  action,  but  to 
provide  in  what  case  one  or  more  tenants  holding  jointly,  or  in 
common,  may  maintain  the  action  ;  that  is,  what  showing  of 
title  will  entitle  him,  or  them,  to  a  judgment  of  possession. 
The  historical  discussion  of  this  section  in  the  opinion  below 
clearly  justifies  the  conclusion  stated,  that  it  was  intended  in 
its  enactment  to  serve  the  purpose  of  reconciling  an  apparent 
conflict  in  the  earlier  decisions  and  that  it  was  not  designed, 
and  it  should  not  be  construed,  to  impose  upon  the  plaintiff  in 
ejectment  a  burden  in  the  enforcement  of  his  right  which  did 
not  rest  upon  him  previously.  (See  reviser's  note  to  sec. 
1500,  enacted  after  HashroucJc  v.  Bunce,  62  N.  Y.  475.)  It 
does  not  require  that  joint  tenants,  or  tenants  in  common, 
must  unite  in  the  action  and  its  purpose  is  fulfilled  when 
proof  is  made  that  the  tenant  suing  has  a  legal  title,  entitling 
him  to  the  possession,  and  that  those  having  title  to  the  other 
undivided  interests  are,  upon  the  face  of  the  record,  entitled 
to  maintain  a  similar  action.  This  seems  to  be  especially  true 
when  those  proceeded  against,  in  the  effort  to  recover  the 
possession  of  lands,  set  up  no  adverse  title  c^nd  are,  or  appear 
from  the  record  to  be,  intruders,  or  trespassers,  upon  the  title. 
The  rule,  that  a  plaintiff  in  ejectment  must  recover  upon  the 
strength  of  his  own  title  and  not  on  the  weakness  of  his  adver- 
sary's, has  its  proper  application  where  title  is  asserted  against 
title ;  but  not  to  a  case  where  the  defendants,  making  no 
claim  of  title,  object  that  the  plaintiff  has  not  proved  a  perfect 
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title  against  those  who  might  claim  adversely.  The  plaintiff 
is  not  bonnd  to  anticipate  all  that  might  be  nrged  by  others 
holding  by  adverse  claim  of  title.  If  npon  his  proofs  it 
afpe^rSjjn^imaya&ie^  that  he  has  title  to  an  undivided  interest 
in  premises,  possession  of  which  is  withheld  by  the  defend- 
ants, his  right  to  maintain  the  action  is  sufficiently  established 
upon  the  case. 

The  plaintiff's  proofs  showed  that,  originally,  the  land  was 
a  part  of  a  tract,  or  farm,  owned  by  William  Molenor.  While 
in  his  ownership  Bloomingdale  road,  as  a  result  of  proceed- 
ings taken  by  the  common  council  of  the  city  of  New  York, 
was  continued  and  extended  through  his  land.  He  conveyed 
a  large  part  of  his  property  to  Jacob  Scliieffelin,  Thomas 
Buckley  and  John  B.  Lawrence  and  they,  by  this  and  through 
other  mesne  conveyances,  became  possessed  of  Molenor's  lands 
on  both  sides  of  Bloomingdale  road,  by  descriptions  which 
would  include  what  title  the  grantora  had  in  the  soil  of 
Bloomingdale  road.  In  1867  Bloomingdale  road  was  closed, 
by  virtue  of  the  provisions  of  chapter  697  of  the  laws  of  that 
year.  In  1889,  George  N.  Lawrence,  as  the  sole  surviving 
executor  of  John  B.  Lawrence,  conveyed,  by  virtue  of  a 
power  of  sale  in  his  testator's  will,  all  of  the  testator's  estate 
in  the  land  within  the  Bloomingdale  road,  thus  closed  and 
abandoned  as  a  highway  ac  this  point,  to  the  plaintiff ;  who^ 
present  action  concerns  the  easterly  half  of  it,  to  one  undi- 
vided third  part  of  which  the  conveyance  thus  gave  him  title. 
It  was  stipulated  upon  the  trial  that  the  city,  by  its  proceed- 
ings for  extending  Bloomingdale  road,  ''  obtained  only  a  right 
of  way  over  the  land  taken  "  and  it  was,  therefore,  quite  com- 
petent for  Molenor  to  convey,  as  he  did,  the  fee  in  the  soil  of 
the  road  to  Schieffelin  and  others.  Even  without  this  stipu- 
lation in  the  case,  I  do  not  think  that  the  proceedings  to  con- 
tinue and  extend  Bloomingdale  road  over  Molenor's  lands 
could  be  said  to  have  had  any  other  effect  than  to  create  an 
easement  over  them  for  use  by  the  public  as  a  highway.  The 
city  acquired  an  easement  only  and  not  the  fee,  which  it 
would  acquire  in  the  case  of  lands  taken  for  the  purpose  of  a 


1 92  Deebing  v.  Reilly.  [Mfty > 

opinion  of  the  Court,  per  Gray,  J.  [Vol.  187. 


street,  or  of  an  avenue.  (  Van  Amringe  v.  Barnett,  8  Bos. 
357,  372 ;  Peoplo  v.  Kerr,  27  N.  Y.  188,  196 ;  Matter  of 
Zexinfflon  Avenue,  29  Hun,  303 ;  affirmed,  92  N.  Y.  629.) 
Bloomingdale  road  was  laid  oat  and  maintained  as  a  public 
road  or  highway  and  the  legislation  with  respect  to  such  was 
different  from  that  under  which  the  city  laid  out  and  regu- 
lated streets.  ( Van  Amringe  v.  Barnett,  supra.)  Upon 
the  closing  and  abandonment  of  the  road  in  1867,  the  right 
to  the  enjoyment  and  use  of  the  land  was  in  those  who  had 
succeeded  to  Molenor's  title  by  his  grant.  Subject  to  the 
public  right  of  way  acquired  by  the  city,  the  title  and 
the  possession  were  always  in  the  original  owner  and  in 
his  successors  in  interest,  Schieffelin,  Buckley  and  Law- 
rence ;  from  the  latter  of  whom  the  plaintiff  derived  his  one- 
third  interest.  The  objection  of  the  defendants  that  the 
plaintiff  had  not  shown  himself  ever  to  have  been  in  posses- 
sion of  the  premises  within  twenty  years  before  the  com- 
mencement of  the  action,  in  1891,  is,  therefore,  untenable ; 
for  not  only  was  there  the  presumption  that  the  plaintiff, 
having  the  legal  title,  was  in  possession,  but  the  fact  was  that 
the  holders  of  the  legal  title  had  always  been  in  possession. 
The  objection  rests  on  the  provision  of  section  365  of  the 
Code  of  Civil  Procedure,  which  inhibits  such  a  possessory 
action  unless  the  plaintiff,  or  his  predecessors  in  title,  were 
"seized  or  possessed  of  the  premises  in  question  within 
twenty  years  before  the  commencement  of  the  action."  But 
seizin,  or  the  possession,  was  not  lost  by  the  city's  occupation, 
for  that  was  in  subordination  to  the  legal  title;  the  city's 
possession  for  use  as  a  public  highway  being  the  possession  of 
Molenor  and  his  successors  in  the  title.  Then,  it  is  to  be 
observed,  that  there  is  no  question  of  an  adverse  possession 
during  the  twenty  years  intervening  between  the  abandon- 
ment of  the  Bloomingdale  road  and  the  conveyance  to  the 
plaintiff.  (See  Code  Civil  Procedure,  sections  365,  368; 
Stevens  v.  Hauser,  39  X.  Y,  302  ;  Arents  v.  Long  Island  S. 
li.  Co.,  156  ib.  1.) 

Nor  does  any  question  arise  in  this  case,  as  is  argued  by  the 
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appellants,  of  re-entry  and  the  loss  of  the  ri^ht  to  the  same  by 
the  lapse  of  time.  Had  Molenor  conveyed  the  land  to  the 
city  for,  or  upon  condition  that  it  should  be  used  as,  a  high- 
way ;  or  had  the  city  taken  the  land  by  eminent  domain,  a 
different  question  might  be  presented  as  to  the  title  when  the 
use  of  the  land  as  a  highway  had  ceased.  A  question  of 
reverter,  as  for  breach  of  a  condition  subsequent,  such  as  was 
discussed  in  the  cases  of  Vail  v.  Long  Island  Railroad  Com- 
^any^  (106  N.  Y.  283),  and  of  Upington  v.  Corrigan^  (161  ib. 
143),  might  liave  been  raised. 

Another  ground  for  the  dismissal  of  the  complaint  was  that 
the  deeds  showed  the  title  to  be  in  Thomas  Brass.  In  1809, 
Schieffelii),  Buckley  and  Lawrence  conveyed  lands  to  Brass, 
on  the  easterly  side  of  the  Bloomingdale  road,  by  this 
description  :  "  Beginning  on  the  north-easterly  corner  of  Black- 
burry  Alley,  on  the  south-easterly  side  of  the  Bloomingdale 
Koad,  and  running  along  said  Blackburry  Alley  one  hundred 
and  twelve  feat ;  thence  along  the  line  of  lot  No.  ninety-four 
one  hundred  feet  to  Manhattan  street ;  thence  along  said  Man- 
hattan street  one  hundred  and  three  feet  to  the  corner  of 
Bloomingdale  Road  and  said  Manhattan  street ;  thence  along 
the  Bloomingdale  Road  one  hundred  feet  to  the  place  of 
beginning."  Blackburry  alley  was  laid  out  subsequently  to 
the  opening  of  the  Bloomingdale  road  and  runs  easterly 
therefrom.  The  starting  point  in  this  description  being  "  the 
north-easterly  corner  of  Blackburry  Alley  on  the  south-east- 
erly side  of  Bloomingdale  Road,"  no  part  of  the  Bloomingdale 
Bead,  or  of  the  alley,  was  included  in  the  conveyance.  The 
northeasterly  corner  of  Blackburry  alley  must,  of  necessity, 
be  deemed  to  be  where  its  northerly  line  intersects  the  east- 
erly line  of  the  Bloomingdale  road.  Then,  again,  the  third 
course  given  along  Manhattan  street,  ^'  one  hundred  and  three 
feet  to  the  comer  of  Bloomingdale  Road  and  said  Manhattan 
street,"  shows  that  the  land  in  Bloomingdale  road  was 
excluded.  (See  HoUoway  v.  Scnithmayd^  139  N.  Y.  390,  412 ; 
Kings  County  Fire  Ins.  Co,  v.  jSteve7is,  87  ib.  287 ;  English 
V.  Brennan^  60  ib.  609.) 
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A.  further  objection  is  pressed  upon  our  attention,  which 
was  not  raised  upon  the  trial,  as  ground  for  a  dismissal  of  the 
complaint.  It  is  that  George  N.  Lawrence's  deed,  as  sole 
surviving  executor  of  John  B.  Lawrence,  to  the  plaintilF  of 
all  the  testator's  estate,  etc.,  was  ineffectual  as  a  conveyance ; 
inasmuch  as  the  power  of  sale  had  expired  by  operation  of 
law  and  must  from  the  lapse  of  so  many  years  be  presnmed  to 
have  been  extinguished.  The  power  to  sell  was  general  and 
to  be  exercised  in  the  discretion  of  the  executors  and  their 
survivors,  as  might  be  thought  most  for  the  interest  of  the 
testator's  estate.  Whether  the  question  can  bo  properly  raised 
upon  appeal  is  doubtful ;  for  the  reason  that  it  was  one  which, 
if  raised  at  the  trial,  might,  possibly,  have  been  met  by  proof 
that  an  actual  necessity  existed  for  the  exercise  of  the  power 
at  the  time  by  the  surviving  executor.  But,  in  my  opinion, 
it  seems  to  be  a  sufficient  answer  that  no  one  interested  in  the 
estate  of  the  testator  makes  that  objection  and  there  being  no 
claim  of  adverse  possession,  it  does  not  lie  in  the  mouths  of 
the  defendants  to  raise  the  question. 

For  these  reasons,  as  for  those  assigned  in  the  opinion 
below,  the  order  appealed  from  should  be  affirmed,  and  judg- 
ment absolute  should  be  entered  for  the  plaintiff,  upon  the 
defendants'  stipulation ;  with  costs  in  all  the  courts. 

Parker,  Ch.  J.,  O'Brien,  Haight,  Landon,  Cullbn  and 
Werner,  JJ.,  concur. 

Ordered  accordingly. 


Tradesmen's  National  Bank,  Appellant,  v.  Grove  D.  Curtis 

et  al.,  Kespondents. 

1.  Drafts  —  Acceptance  —  Conbideration  —  Promise  to  Deliver 
Goods.  The  consideration  for  the  acceptance  of  drafts,  which  were  given 
for  the  future  delivery  of  coal,  does  not  fail  by  reason  of  the  non-delivery 
thereof,  since  a  promise  to  deliver  is  sufficient  consideration  for  the 
acceptance. 

2.  Discount  —  Knowledge  of  Conbideration.  The  right  of  a  bank 
to  enforce  the  liability  of  the  acceptor  of  drafts  discounted  by  it  is  not 
affected  by  its  knowledge  that  the  consideration  theiefor  was  a  promise 
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to  deliver  coal  in  the  future  instead  of  an  actual  delivery,  where  the  drafts 
were  discounted  for  value  before  maturity  and  before  a  breach  of  the 
agreement  for  the  delivery  of  the  coal. 

Trade»men*8  Nat.  Bank  v.  Curtis,  38  App.  Div.  240,  reversed. 

(Argued  April  2.  1901;  decided  May  14,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Sapreme  Com*t  in  the  first  judicial  department,  entered  March 
30, 1899,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Arthur  J.  Baldwin  for  appellant.  The  evidence  introduced 
by  the  defendants  does  not  establish  that  there  was  a  condi- 
tional delivery  of  the  drafts.  (Ahrey  v.  Cruk^  L.  R.  [5  C.  P.] 
37  ;  Pratt  &  Whitney  Co.  v.  A.  P,  T.  Co,,  50  App.  Div.  369  ; 
Brown  v.  Spofford,  95  U.  S.  474;  Mead  v.  Nat.  Bank^  89 
Hun,  105 ;  Hoare  v.   Graham,   3   Campb.  56 ;   Adams  v. 

Woodley,  1  M.  &  W.  374 ;  Shillen  v.  Richmond,  48  Barb. 
437;  Van  Fleet  v.   Slidge,  45  Fed.   Rep.  743;  Brown  v. 

Wiley,  61  U.  S.  442;  Payne  v.  Ladue,  1  Hill,  116.)  Infor- 
mation gained  by  the  cashier  of  the  plaintiff  as  a  director  of 
the  Natalie  Coal  Company  in  New  York  cannot  be  imputed 
to  the  bank.  {F.  D.  Nat.  Bank  v.  Seymour,  71  Minn.  81 ; 
C.  Nat  Bank  v.  Clark,  139  N.  Y.  313;  Allen  y.F.  Nat. 
Bank,  127  Penn.  St.  51 ;  Bank  v.  Dunn,  6  Pet.  51 ;  Flan- 
nagan  v.  C.  Nat.  Bank,  56  Fed.  Rep.  962 ;  S,  Co.  Bank  v. 
Nea88,  5  Den.  337 ;  3  N.  Y.  442 ;  A.  S.  Bank  v.  So/very, 
82  N.  Y.  291 ;  MercJiants'  Nat.  Bankv.  Clark,  64  Hun,  179 ; 
Mot-ris  V.  Talcott,  96  N.  Y.  100 ;  Shults  v.  Iloagland,  85  K. 
Y.  464.) 

Rufus  L.  Scott  for  respondents.  An  instrument  not  under 
seal  may  be  delivered  upon  conditions,  tlie  observance  of 
which  is  essential  to  its  validity,  as  between  the  parties  and 
those  having  notice,  although  the  instrument  be  negotiated. 
The  annexing  of  such  conditions  is  not  a  contradiction  of  the 
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obligation.  {Iliggiiis  v.  Ridgxoay^  153  N.  Y.  130 ;  G.  Nut. 
Bank  v.  Colwelly  57  Him,  169 ;  Benton  v.  Martin^  52  N.  Y. 
570 ;  HomesUdd  Bank  v.  Wood,  48  N.  Y.  S.  R.  775 ;  W. 
JVaL  Bank  v.  Wood,  48  N.  Y.  S.  R.  777 ;  T.-S.  W.  Bank 
V.  Steams,  148  N.  Y.  515.)  Tlie  plaintiflE  was  chargeable 
with  the  knowledge  of  the  agreement  upon  which  acceptances 
in  suit  were  given.  {T.-S,  W,  Bank  v.  Steams,  148  N.  Y. 
515.) 

Parker,  Ch.  J.  The  Natalie  Anthracite  Coal  Company, 
desiring  to  secure  good  paper  for  discount  and  at  the  same 
time  sell  some  coal,  sought  out  the  defendants,  composing  the 
lirm  of  Curtis  &  Blaisdell,  and  through  its  Mr.  Taylor  entered 
into  arrangements  with  them  by  which  it  promised  to  deliver 
different  grades  of  coal  at  prices  agreed  upon  within  the 
period  of  four  months.  Thereupon  a  draft  was  drawn  by  the 
Natalie  Anthracite  Coal  Company  upon  the  defendants  for 
three  thousand  dollars,  payable  four  months  after  date,  and 
indorsed  by  the  Natalie  Anthracite  Coal  Company,  and  across 
its  face  the  defendants  wrote  an  acceptance  thereof,  payable 
at  the  Nineteenth  Ward  Bank.  This  suit  involves,  also, 
another  draft  for  twenty-five  hundred  dollars,  in  the  same 
form  and  executed  under  similar  circumstances. 

On  the  day  the  defendants  indorsed  their  acceptances  upon 
the  drafts  the  Natalie  Anthracite  Coal  Company  mailed  them 
in  a  letter,  with  various  other  commercial  papers,  to  the  plain- 
tiff requesting  it  to  discount  the  same  and  remit  the  money 
therefor,  which  it  did.  The  drafts  not  being  paid  at  maturity 
they  wei'e  duly  protested  and  notice  thereof  given  to  these 
defendants,  who  refused  to  pay  and  this  suit  was  brought. 
The  defendants  in  their  answer  thereto,  among  other  matters, 
alleged  in  substance  and  effect  that  the  drafts  were  accepted 
"by  these  defendants  on  the  agreement  and  condition  that 
coal  to  the  full  amount  of  said  drafts  should  be  delivered  to 
these  defendants  by  the  said  Natalie  Anthracite  Coal  Com- 
pany before  tlie  maturity  of  said  drafts,  and  the  same  were 
payable  by  these  defendants  only  after  the  delivery  of  such 
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coal ;"  that  the  coal  has  not  been  delivered,  and  that  such 
acceptances  are  without  any  consideration  whatever ;  and  that 
the  plaintiff  received  the  drafts  so  accepted  with  a  full  knowl- 
edge of  the  conditions  upon  which  said  acceptances  were 
made. 

In  so  far  as  the  answer  contained  a  statement  of  the  facts, 
it  was  supported  by  the  evidence  adduced  upon  the  trial.  Its 
conclusion,  that  because  the  makers  of  the  drafts  failed  to 
deliver  the  coal  as  they  had  promised  left  the  drafts  without 
any  consideration  whatever  to  support  the  acceptances,  was, 
of  course,  erroneous,  for  the  promise  of  the  Natalie  Anthra- 
cite Coal  Company  to  deliver  the  coal  within  four  months 
was  a  sufficient  consideration  to  support  the  promise  of  the 
defendants  to  pay  fol*  the*  coal  at  the  end  of  four  months, 
which  promise  was  made  in  the  form  of  acceptances  of  the 
drafts  payable  in  that  time. 

The  learned  judge  who  wrote  the  dissenting  opinion  at  the 
Appellate  Division  inrists  that  the  evidence  failed  to  establish 
the  allegations  of  fact  contained  in  the  answer,  in  that  defend- 
ants failed  to  prove  that  the  plaintiff  had  knowledge  of  the 
facts  and  circumstances  attending  the  acceptance  of  the  drafts 
by  the  defendants,  his  position  being  that  while  knowledge  of 
those  facts  was  brought  home  to  the  cashier  of  the  plaintiff, 
he  was  not*  at  the  time  of  receiving  such  information  acting 
in  behalf  of  the  plaintiff,  but  was  acting  as  a  director  of  the 
Natalie  Anthracite  Coal  Company. .  We  find  it  unnecessary, 
however,  to  consider  that  question  in  the  disposition  of  the 
case  that  we  propose  to  make,  and  shall  assume  in  the  further 
discussion  (without  deciding)  that  the  knowledge  which  the 
cashier  acquired  while  acting  as  a  director  of  the  Natalie 
Anthracite  Coal  Company  was  the  knowledge  of  the  plaintiff. 
Therefore  we  shall  consider  the  defendants  as  having  proved 
the  facts  alleged  in  their  answer ;  those  facts,  however,  not 
only  do  not  constitute  a  defense,  but,  on  the  contrary,  when 
considered  with  the  other  established  facts,  they  constitute  the 
plaintiff  a  iTolder  of  the  drafts  in  due  course.  The  drafts  are 
complete  and  regular  upon  their  face ;  the  plaintiff  became  the 
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holder  of  them  before  they  were  overdue ;  they  had  not  at  that 
time  ]yeen  dishonored ;  the  plaintiff  in  good  faith  paid  value 
for  them,  and  as  the  drafts  were  not  due  there  was  no  breach 
of  the  delivery  contracts  of  the  character  understood  by  tlie 
plaintiff  at  the  time  of  the  discount  by  the  bank.  The 
Natalie  Anthracite  Coal  Company,  therefore,  had  good  title 
to  valid  and  enforceable  drafts,  which  it  turned  over  to  the 
plaintiff  for  value,  and  the  mere  fact  that  it  had  knowledge 
that  the  consideration  for  the  acceptances  of  the  drafts  was  a 
promise  to  deliver  coal,  instead  of  an  actual  delivery  of  coal, 
in  no  wise  affects  its  right  to  enforce  its  obligation  against 
the  defendants  so  long  as  a  discount  was  made  by  it  before  a 
breach  of  the  agreement  of  the  Natalie  Anthracite  Coal  Com- 
pany to  make  delivery  of  coal  within  the  time  specified. 

The  learned  judge  who  wrote  for  the  Appellate  Division  laid 
down  the  correct  rule  of  law  upon  this  subject  when  he  said  : 
"It  would  be  no  defense  to  these  acceptances  that  they  were 
given  upon  an  executory  contract  for  the  sale  of  merchan- 
dise, even  if  the  plaintiff  knew  that  an  agreement  existed 
between  the  makers  and  the  acceptors  that  the  drafts  were 
not  to  be  enforced  until  the  merchandise  was  delivered, 
unless  the  acceptances  were  discounted  with  knowledge  of 
the  breach.  {Davis  v.  McCready^  17  N.  Y.  230.)"  It  was 
his  view  that  the  testimony  tended  to  establish*  that  in  the 
very  inception  of  these  acceptances  it  was  in  contemplation 
that  they  should  be  discounted  by  the  plaintiff,  which  through 
its  cashier  entered  into  an  agreement  with  the  defendants  and 
the  Natalie  Anthracite  Coal  Company,  by  which  the  defend- 
ants were  to  giVe  their  acceptances  upon  the  condition  that 
they  should  not  be  enforceable  unless  the  Natalie  Anthracite 
Coal  Company  delivered  coal  to  the  full  amount  of  such 
acceptances.  The  plaintiff  was  not  apprised  by  the  answer 
that  the  defendants  intended  to  establish  any  such  defense, 
nor  was  the  action  tried  upon  the  theory  that  the  plaintiff 
through  its  cashier  was  a  party  to  any  such  agreement.  But 
we  shall  pass  those  questions  and  rest  our  decision  upon  the 
broader  ground  that  there  is  no  evidence  in  this  record  which 
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would  permit  a  jury  to  find  that  the  plain tifiPs  cashier  entered 
into  any  agreement  with  the  defendants  and  the  Natalie 
Anthracite  Coal  Company  that  it  would  not  enforce  the  drafts 
in  tlie  ev€nt  of  a  faihire  on  tlie  part  of  the  coal  company  to 
keep  its  promise  to  the  defendants  to  deliver  the  coal  before 
the  maturity  of  tiie  drafts.  All  the  evidence  assumed  to  be 
sufficient  to  support  the  verdict  of  the  jury  that  the  plaintiff 
was  a  party  to  such  an  agreement  is  to  be  found  in  a  single 
sentence  in  the  testimony  of  the  defendant  Blaisdell,  but 
before  wo  come  to  it  a  reference  should  be  made  to  other  por- 
tions of  this  testimony.  It  seems  that  this  method  of  doing 
business  between  the  defendants  and  the  Natalie  Anthracite 
Coal  Company  was  not  a  new  one.  It  had  been  pursued  by 
them  for  several  years  prior  to  the  time  of  this  transaction, 
and  so  far  as  the  record  discloses  the  Natalie  Anthracite  Coal 
Company  had  always  made  its  promises  good  and  the  defend- 
ants had  always  paid  their  drafts.  The  witness  testified  that 
"  these  acceptances  were  given  from  time  to  time ;  we  made 
an  arrangement  with  the  president  of  the  Natalie  Coal  Com- 
pany; his  name  was  Taylor.  The  arrangement  was  made 
from  time  to  time  as  these  acceptances  were  given.  *  *  * 
The  arrangement  with  him  in  regard  to  those  two  acceptances 
was  1  refused  to  give  him  any  more  acceptances,  and  he  talked 
to  me  quite  a  while  and  told  me  or  reminded  me  of  the  way 
business  had  been  done,  as  if  the  acceptances  had  not  been 
fulfilled  in  the  past ;  why  they  were  taken  up,  if  the  coal  had 
not  been  delivered  on  the  maturity  of  the  acceptances  they 
liad  been  taken  up,  and  he  says :  '  These  will  be  served  the 
same  way '  (that  is,  by  the  Natalie  Anthracite  Coal  Company), 
and  still  I  refused  to  give  him  this  acceptance,  and  finally  Mr. 
Wardrop  (tRe  plaintiff's  cashier,  who  was  also  a  director  of  the 
Natalie  Anthracite  Coal  Company)  came  on  here  about  the 
17th  or  18th  of  March,  and  I  met  Mr.  Wardrop  with  Mr. 
Taylor  in  the  Natalie  Coal  Company's  office.  At  that  time 
Mr.  Taylor  brought  in  a  memorandum  which  he  had  and 
showed  it  to  Mr.  Wardrop,  showing  just  exactly  the  amount 
that  the  Natalie  Coal  Company  owed   Curtis  &  Blaisdell. 
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Mr.   Ward rop  took  this  memoranduin  in  his  hand,  and  finally 
he  said  it  would  be  all  right ;  that  they  would  discount  the 
paper  —  the  acceptance ;  then  Mr.  Taylor  added  :  '  If  the  coal 
is  not  delivered,  the  acceptance  will  be  taken  up ' "  (a  promise 
which  meant,  of  course,  that  the  Natalie  Anthracite  Coal  Com- 
pany, wliich  was  to  receive  the  proceeds  of  the  drafts,  would 
take  them  up,  and  not  that  the  bank,  which  might  discount 
theu^,  should  lose  the  money).    "  Q.  What  was  said  with  regard 
to  taking  up  these  drafts,  if  the  coal  was  not  delivered  ?     A. 
That  they  would  be  taken  care  of.    Q.  By  whom  ?     A.  By  the 
Natalie  Coal  Company  or  the  Tradesmen's  National  Bank.*' 
But  for  this  last  answer  there  would  liave  been  no  argument 
made  that  the  Tradesmen's  National  Bank  was  in  any  wise  a 
party  to  an  agreement  to  the  effect  that  the  drafts  should  be 
non-enforceable  in  its  hands  in  case  of  a  failure  to  deliver  the 
coal.     There  is  not  another  sentence  in  the  record  that  sug- 
gests that  either  the  bank  or  its  cashier  agreed  with  the  defend- 
ants that  it  would  not  enforce  the  collection  of  the  paper  in 
the  event  that  they  should  not  receive  the  coal.     The  counsel 
for  the  plaintiff  promptly  moved  to  have  the  answer  stricken 
opt  and  demanded  that  the  conversation  should  be  given  in  the 
exact  language  of  those  who  had  had  it ;  but  the  court,  instead 
of  ruling  upon  this  motion  to  strike  out,  said  to  the  witness : 
"State  who  said  that  —  who  made  the  statement?    A.  Mr. 
Taylor  made  the  statement  in  regard  to  taking  up  these  drafts." 
If  the  witness  had  answered  that  Mr.  Taylor  made  the  state- 
ment, in  view  of  the  form  of  the   question,  it  would  have 
necessarily  included  the  Tradesmen's  National  Bank  as  well 
as  the  Natalie  Anthracite  Coal  Company,  but  he  so  qualified 
it  as  not  to  give  to  it  that  effect ;  and  it  will  be  further  noted 
that  he  at  no  time  suggested  that  Mr.  Wardrd^  made  any 
promise  either  for  himself  or  the  bank. 

It  is  quite  apparent  from  the  testimony  already  quoted  that 
the  witness  did  not  intend  to  assert  that  there  was  any  under- 
standing that  the  Tradesmen's  National  Bank  should  take  care 
of  the  acceptances.  The  answer  which  he  made  undoubtedly 
stated  his  own  conclusion  at  the  moment,  not  a  statement  of 
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some  one  else,  and  that  such  was  the  case  is  conchisively 
established  by  wliat  followed.  The  motion  of  the  opposing 
counsel,  together  with  the  inquiry  of  the  court,  at  once 
apprised  both  the  witness  and  his  counsel  that  if  it  were  a  fact, 
rather  than  his  conclusion,  that  the  Tradesmen's  National 
Bank  was  to  take  care  of  the  acceptances,  it  was  one  of  no 
inconsiderable  importance  and  worthy  of  support  by  a  direct 
answer  to  the  question  of  the  court,  as  well  as  by  any  other 
facts  or  circumstances  within  the  knowledge  of  the  witness. 
But  he  made  no  attempt  to  support  it ;  on  the  contrary,  he 
proceeded  to  testify  to  facts  demonstrating  conclusively  that 
he  did  not  understand  at  the  time  the  conversation  took  place 
that  the  cashier  of  the  Tradesmen's  National  Bank  was 
attempting  to  make  any  agreement  whatever  for  that  institu- 
tion touching  the  discount  or  disposition  of  these  drafts.  "  Q. 
You  knew  that  the  Natalie  Coal  Company  was  planning  to 
have  these  draf  te  discounted  ?  A.  They  did  not  say  what  they 
were  going  to  do  with  them.  Still  I  could  not  say  of  my  own 
knowledge  whether  I  know  that  or  not;  the  only  way  that  I 
would  know  it  was  that  as  they  had  all  the  rest  of  the  drafts 
discounted  I  supposed  they  would  go  the  same  way."  The 
etfect  of  the  witness'  answer,  therefore,  was  that  it  was  not 
said  by  any  party  to  that  conversation  where  the  drafts  ^should 
be  discounted.  Moreover,  when  he  said  that  the  only  way 
that  he  could  know  that  the  drafts  were  to  be  discounted  was 
because  all  the  rest  had  been,  and  he  supposed  these  were  to 
go  the  same  way,  he  made  it  very  clear  that  there  was  no 
agreement  in  his  presence  as  to  the  disposition  to  be  made  of 
these  particular  drafts. 

Mr.  Wardrop  and  Mr,  Taylor,  the  president  of  the  Natalie 
Anthracite  Coal  Company,  were  also  examined  as  witnesses, 
and  not  a  hint  is  to  be  found  in  their  testimony,  or  in  that  of 
any  other  witness,  tending  to  show  either  any  promise  on  the 
part  of  Wardrop,  or  any  request  on  the  part  of  the  defendants, 
that  the  acceptances  should  be  non-enforceable  in  the  hands  of 
the  plaintiff  in  the  event  of  the  failure  of  the  Natalie  Anthra- 
cite Coal  Company  to  keep  its  agreement  to  deliver  the  coal, 
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We  are  of  the  opinion,  therefore,  that  the  record  presented  no 
question  for  the  jury. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  tlie  event. 

Gray,  O'Brien,  Haight,  Landon,  Cullbn  and  Werner, 
JJ.,  concur. 

Judgment  reversed,  etc. 


E.  August  Nkresheimer  et  al.,  Respondente,  v,  Thomas  A. 

Smyth  et  al.,  Appellants. 

1  Bill  op  Sale — When  Trust  Created  Thereby  Cannot  Be 
Questioned  bt  1  rustee.  Odc  to  whom  a  debtor  transfers  all  his  stock, 
store  fixtures  and  accounts  by  bill  of  sale,  in  consideration  whereof  the 
transferee  agrees  to  ptxj  the  debts  due  specified  creditors,  and  orally 
agrees  with  the  debtor  and  certain  of  such  creditors  to  accept  and  take 
possession  of  the  property,  to  sell  it  and  apply  the  proceeds  to  the  debts 
specified  in  the  agreement,  thereby  becomes  a  trustee  for  the  benefit  of 
the  creditors,  and  the  trust  thereby  created,  which  relates  solely  to  per 
sonal  property,  is  good  as  between  the  parties  to  it,  although  partly  in 
writing  and  partly  oral  and  cannot,  in  an  action  by  the  creditors  to 
enforce  it,  be  questioned  by  the  trustee  on  the  ground  that  it  is  illegal  as 
made  for.  the  purpose  of  defrauding  creditors. 

2.  Enforcemkkt  by  Creditors  at  Large  —  Evidence.  Creditors  at 
large  may  mainiain  an  action  in  equity  to  enforce  the  trust  created  by 
such  an  agreement  without  first  procuring  a  judgment  at  law  against  the 
trustee  on  his  promise  to  pay  their  debts,  and  in  such  an  action  parol 
evidence  is  admissible  to  prove  the  purpose  of  the  bill  of  sale  and 
that  it  was  made  with  the  consent  of  the  creditors  and  for  their  benefit. 

Nerenheimer  v.  Smyth,  35  App.  Div.  632,  affirmed. 

(Argued  April  3,  1901;  decided  May  14,  1901.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  January  19,  1899,  affirming  an  interlocutory 
judgment  in  favor  of  plaintiffs  entered  upon  a  decision  of  the 
court  at  an  Equity  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

The  following  are  the  questions  certified: 
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First.  Was  not  the  agreement  which  the  trial  court  finds 
was  made  between  Thomas  Smyth  and  the  plaintiffs  an  illegal 
one,  or  one  made  for  the  purpose  of  hindering  or  defrauding 
the  creditors  of  Frauk  A.  Smyth  ?  And,  if  so,  will  a  court  of 
equity  assist  the  plaintiffs  in  their  efforts  to  enforce  it  for  their 
own  pecuniary  benefit? 

Second.  Is  such  agreement  void  by  the  Statute  of  Frauds ! 

Third.  Did  the  trial  court  err  in  basing  its  decision  wholly 
or  partially  upon  Untermeyer's  letter  of  July  tenth,  which 
letter  was  not  in  evidence,  nor  in  any  proper  manner  before 
tlie  court? 

Fourth.  Should  the  judgment  appealed  from  be  reversed 
for  the  reason  that  plaintiffs  could  not  maintain  the  action 
without  first  procuring  a  judgment  against  Thomas  A.  Smyth, 
and  the  return  of  an  execution  thereon  wholly  or  partially 
unsatisfied  ? 

Fifth.  Was  the  pro6f  of  the  oral  agreement  found  by  the 
trial  court  to  have  been  made  wholly  incompetent  to  sustain 
the  finding  for  the  reason  that  it  was  oral  evidence  to  vary  the 
items  of  a  written  contract  ? 

Sixth.  Did  the  trial  court  err  in  receiving  in  evidence  the 
letter  written  by  Thomas  A.  Smyth  to  the  plaintiffs? 

Walter  S.  Ilvhhell  and  John  A.  Barhite  for  appellants. 
The  agreement  which  the  trial  court  finds  was  made  between 
Thomas  A.  Smyth  and  the  plaintiffs  was  illegal  and  void,  and 
a  court  of  equity  will  not  enforce  it  for  the  benefit  of  the  plain- 
tiffs. (  Warner  v.  Lake,  37  N.  Y.  S.  R.  799  ;  140  N.  Y.  619 ; 
Galle  v.  Tode,  148  N.  Y.  270  ;  Unckles  v.  Colffaie,  148  N.  Y. 
538;  Renfrew  \.  McDonald,  11  Hun,  254;  1  Story's  Eq. 
Juris.  [Uth  ed.]  §  097 ;  Patterson  v.  Brown,  32  N.  Y.  81 ; 
Svoeet  V.  Tinslar,  52  Barb.  271 ;  Martin  v.  Wayener,  60  Barb. 
435.)  The  agreement  made  between  the  respondent*  and 
Frank  and  Thomas  Smyth  is  void  by  the  Statute  of  Frauds. 
(4  R.  S.  [8th  ed.]  2592,  §  1 ;  Warner  v.  Lair,  37  N.  Y.  S.  R. 
799 ;  Galle  v.  Tode,  148  N.  Y.  270.)  The  judgment  should 
be  reversed  for  the  reason  that  plaintiffs  did  not  procure  a 
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judgment  against  Thomas  A.  Smytli  and  the  return  of  an  exe- 
cution thereon  wholly  or  partially  unsatisfied  before  the  com- 
mencement of  this  action.  {Reubens  v.  Joel^  13  N".  Y.  488  ; 
Addt  V.  Butler,  87  N.  Y.  585 ;  Weaver  v,  Haviland,  142  N. 
Y.  534;  N.  T.  Bank  v.  Wetmore,  124  N.  Y.  241.)  The 
11th  finding  of  fact  is  based  upon  incompetent  evidence. 
{Corse  V.  Peck,  102  N.  Y.  513 ;  Mason  v.  Libhey,  19  Hun, 
119  ;  Selclimc  v.  Stymus,  20  Ilun,  145 ;  Boyd  v.  McLean,  1 
Johns.  Ch.  583 ;  Gowdy  v.  Gordon,  122  Ind.  533 ;  Day  v. 
Both,  18  N.  Y.  448 ;  Wilson  v.  Been,  74  N.  Y.  531 ;  Hirsh 
V.  Alter,  146  N.  Y.  13.) 

James  Breck  Perkins  for  respondents.  Thomas  having 
promised  to  devote  the  proceeds  of  the  property  to  the  pay- 
ment of  the  plaintiflFs'  demands  against  Frank,  the  property 
was  impressed  with  a  trust  which  the  law  will  enforce.  {Fair- 
banks V.  Sargent,  104  N.  Y.  108 ;  McCahiU  v.  McCahiU,  11 
Misc.  Rep.  258 ;  Hirsh  v.  Auer^  146  N.  Y.  13 ;  Day  v.  Roth^ 
18  N.  Y.  448.)  The  transaction  did  not  amount  to  a  general 
assigimient.  {Royer  Wheel  Co,  v.  Fielding,  101  N.  Y.  504; 
Knapjp  v.  McGoxoan,  96  N.  Y.  75  ;  Hlne  v.  Bowe,  114  N.  Y. 
350  ;  Delaney  v.  Valentine,  154  N.  Y.  692.)  To  sustain  this 
action  it  was  not  necessary  that  the  plaintiffs  should  obtain  a 
judgment  and  have  execution  returned  unsatisfied.  {Spel- 
mun  V.  Freedrnwn,  130  N.  Y.  422.)  The  finding  that  the 
transfer  to  the  Commercial  Bank  was  invalid  should  be  sus- 
tained. {Russell  v.  Russell,  36  N.  Y.  581 ;  Moran  v.  James, 
21  App.  Div.  183.) 

O'Brien,  J.  The  plaintiffs  compose  different  business  firms 
that  had  sold  goods  to  the  defendant  Frank  A.  Smyth,  and 
each  firm  had  recovered  judgments  for  the  price  of  the  goods 
and  for  money  advanced  prior  to  March,  1896.  On  the  last 
day  of  that  month  the  judgments  were  recovered  to  the 
amount  of  $26,000.  There  is  no  dispute  about  the  existence 
or  validity  of  these  debts.  The  judgments  were  procured  by 
confessions  duly  made  by  the  debtor  prior  to  June  4th,  1895, 
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but  retained  in  the  possession  of  the  attorney  for  the  several 
plaintiffs  therein  until  the  date  of  entry  as  above  stated.  On 
the  date  last  mentioned  the  debtor  executed  a.  bill  of  sale  to 
the  defendant  Thomas  A.  Smyth,  whereby  he  transferred  to 
him  all  his  stock  of  goods  of  every  name  and  nature  with  the 
fixtures  in  the  store  and  all  accounts  and  demands  due  to  him. 
In  consideration  of  the  transfer  the  assignee  agreed  to  pay  the 
debts  due  the  several  plaintiffs,  and,  also,  debts  due  to  other 
creditors,  amounting  in  all  to  over  $40,000.  This  agreement 
was  in  writing  and  the  debts  to  be  paid  were  specified.  This 
arrangement  was  evidently  made  in  the  interest  and  with  the 
consent  of  the  creditors.  The  purpose  w^as  to  permit  the 
defendant  Thomas  A.  Smyth  to  convert  the  property  into 
money  and  to  pay  the  debts  enumerated  rather  than  sacrifice 
the  goods  by  sales  upon  execution  under  the  judgments  then 
confessed.  At  the  same  time,  and  as  part  of  the  same  trans- 
action, Thomas  A.  Smyth  orally  agreed  with  the  debtor  and 
the  plaintiffs  to  accept  the  property  and  take  possession  of  the 
same,  to  sell  it  and  apply  the  proceeds  so  far  as  might  be 
necessary  to  the  payment  of  the  debts  specifically  mentioned 
in  the  agreement,  stipulating  that  he  would  devote  the  pro- 
ceeds to  no  other  purpose  save  the  payment  of  these  debts 
and  the  necessary  expenses  of  converting  the  goods  into 
money. 

When  the  plaintiffs  consented  to  this  arrangement  they 
were  and  had  been  for  a  long  time  before  prepared  to  enter 
their  judgments  and  seize  the  property,  but  refrained  from 
such  action  in  consequence  of  the  transfer  to  the  defendant 
and  his  promise  to  appropriate  it  for  the  benefit  of  the  cred- 
itors designated.  It  is  apparent,  therefore,  that  the  defend- 
ant acquired  the  title  and  possession  of  the  goods  and  other 
assets  of  the  debtor  under  an  agreement  which  constituted 
him  a  trustee  for  the  benefit  of  the  plaintiffs  and  the  other 
creditors  named  in  the  agreement.  This  trust  a  court  of 
equity  will  not  permit  him  to  violate.  He  took  possession  of 
the  property  and  entered  upon  the  performance  of  the  agree- 
ment by  converting  some  of  the  goods  into  money,  and  paid 
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upon  the  plaintiffs'  claims  something  over  $4,000  of  the  pro- 
ceeds, but  on  the  14th  day  of  March,  1896,  by  an  instrument 
in  writing,  he  transferred  to  his  mother,  who  is  a  defendant 
in  this  action,  all  the  assets  of  the  debtor  upon  condition  that 
she  should  pay  or  cancel  some  alleged  claims  or  obligations 
tliat  she  held  against  her  son,  the  assignor  and  trustee,  and 
also  pay  the  claims  of  some  other  creditors  of  the  original 
debtor,  among  which  was  the  claim  of  tlie  Traders'  National 
Bank,  one  of  the  debts  provided  for  in  the  original  arrange- 
ment. Prior  to  this  transaction  he  had  also  transferred  a 
portion  of  the  property  to  the  Commercial  Bank  of  Kochester 
as  collateral  security  for  the  same  debt  that  he  had  assumed 
by  the  first  agreement,  diverting  the  trust  property  to  his  own 
use  or  the  use  of  others  in  violation  of  the  trust  upon  which 
he  was  permitted  to  receive  it. 

The  purpose  of  this  action  was  to  enforce  the  trust  and 
compel  the  mother  and  the  Commercial  Bank  to  account  to  the 
plaintiffs  for  the  property  so  transferred  in  violation  of  their 
rights.  The  trial  court  granted  tlie  relief  demanded,  and 
after  finding  all  the  facts,  an  interlocutory  judgment  was 
directed  providing  for  a  reference  to  ascertain  the  value  of 
the  goods  and  state  tlie  account.  That  judgment  was  not 
appealable  to  this  court  as  matter  of  right,  but  an  appeal  was 
allowed  by  the  court  below,  and  six  questions  have  been  cer- 
tified to  us  for  solution.  Inasmuch  as  neither  the  trial  court 
nor  the  Appellate  Division  has  given  us  the  benefit  of  its 
views  in  any  opinion  it  is  not  apparent  how  so  many  questions 
of  law  could  be  evolved  from  such  a  transaction.  The  form 
of  these  questions  indicates  simply  that  the  learned  court 
below  was  willing  to  allow  the  defeated  party  to  come  here  on 
all  the  questions  that  he  supposed  he  had  in  the  case.  The 
certified  questions,  evidently  prepared  by  counsel,  are  not 
such,  either  in  form  or  substance,  as  to  come  within  the  pur- 
view of  the  Constitution  or  the  statute  providing  for  the  sub- 
mission of  questions  of  law  to  this  court  when  an  appeal  is 
allowed.  In  some  of  them  law  is  commingled  with  fact  or 
with  matters  of  discretion,  and  in  others  we  are  required  to 
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decide  upon  tlie  sufficiency  or  weight  of  evidence,  though  the 
decision  below  was  unanimous.  The  form  and  substance  of 
the  questions  which  may  bo  sent  here  upon  certificate  have 
been  often  explained  in  some  of  the  cases  that  have  been 
before  us.  {Sciolina  v.  E.  P,  Co.,  151  N.  Y.  50 ;  Blaschko 
v.  Wurster^  156  N.  Y.  437 ;  Coatsworth  v.  Lehigh  Valley  Hy, 
Co.^  156  N.  Y.  451-458.)  We  think  it  necessary  again  to 
premise  so  much  in  regard  to  the  form  and  substance  of  the 
questions  in  the  present  case,  since  it  is  scarcely  possible  and 
certainly  quite  unnecessary  to  answer  tliem  all  categorically  as 
questions  of  law. 

The  first  two  questions  may  be  considered  as  one,  and  the 
inquiry  is  whether  the  agreement  found  was  illegal,  as  made 
for  the  purpose  of  defrauding^  creditors  or  void  by  the  Statute 
of  Frauds.  Of  courst;,  the  questions  must  mean  to  refer  to 
fraud  in  law  as  distinguished  from  fraud  in  fact.  This  is  not 
a  creditor's  bill,  but  an  action  to  enforce  a  trust.  No  creditor 
questions  the  validity  of  the  transaction.  The  controversy 
concerns  no  one  but  the  parties  to  the  arrangement,  that  is, 
the  trustee  and  the  beneficiaries.  The  trust  related  to  per- 
sonal property  and  was  good,  though  a  part  of  it  was  not  in 
writing.  If  there  was  a  trust  in  favor  of  the  plaintiffs,  it  can- 
not be  fraudulent  or  illegal  in  the  trustee  to  execute  it,  and 
that  the  defendant  took  the  title  and  obtained  the  possession 
of  the  property  upon  a  trust  arrangement  cannot  be  doubted. 
{Fairbanks  v.  Sargent,  104  N.  Y.  108,  122,  123;  Hirah  v. 
Alter,  146  N.  Y.  13 ;  Truseeea  of  Amherst  College  v.  Ritch^ 
151  N.  Y.  282 ;  Bm^k  v.  Martin,  132  N.  Y.  280 ;  Langadule 
V.  WooUe'ti,  99  Ind.  575 ;  Day  v.  Both,  18  N.  Y.  448 ;  Earner 
V.  Sidway,  124  N.  Y.  538 ;  1  Perry  on  Trusts,  §§  86,  96, 
104,243.) 

It  was  not  necessary  for  the  plaintiffs  before  proceeding  to 
enforce  the  trust  to  procure  a  judgment  at  law  against  the 
trustee  upon  his  promise  to  pay  their  debts  contained  in  the 
agreement  under  which  he  procured  tlie  property.  A  creditor 
at  lai^  may  maintain  an  action  in  equity  to  enforce  a  trust  for 
bis  benefit.     Parol  evidence  was  admissible  to  prove  the  pur- 
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pose  of  the  bill  of  sale,  and  that  it  was  made  with  the  consent 
of  the  creditors  and  for  their  benefit.  It  did  not  tend  to  con- 
tradict the  writing  but  to  show  the  trust  arrangement  between 
the  defendant  and  the  creditors.  The  latter  were  not  parties 
to  any  of  the  written  instruments.  The  statute  with  respect 
to  assignments  for  the  benefit  of  creditors  lias  no  application. 
This  was  a  transfer  for  the  benefit  of  certain  designated  cred- 
itors and  is  not  questioned  by  any  other  creditor.  The  agree- 
ment under  which  the  defendant  obtained  the  title  and 
possession  of  the  property  was  good  between  the  parties  to  it. 
There  is  nothing  in  the  other  questions  that  requires  discussion 
or  consideration.  We  think  the  judgment  is  right  and  should 
be  afiirmed,  with  costs,  and  the  questions  answered  as  indicated 
in  this  opinion.  ^ 

Parkeb,  Ch.  J.,  Gray,  Haight,  Lanikjn,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 


Patrick  McGuire,  Respondent,  v.  The  Bell  Telephone 

Company  of  Buffalo,  Appellant. 

1.  Appeal  —  Unanimous  Affirmance  —  Exceptions.  In  an  action 
for  negligence,  exceptions  to  a  charge  and  refusal  to  charge  as  to  the  duty 
defendant,  a  telephone  company,  owes  a  lineman  to  inspect  a  pole  used 
but  not  owned  by  it,  without  any  request  for  the  direction  of  a  verdict  or 
for  a  nonsuit,  entitle  the  defendant  to  have  the  question  thereby  i*aised 
passed  upon  by  the  Court  of  Appeals  although  it  is  one  necessarily  deter- 
mined by  a  denial  of  the  motion  to  dismiss  the  complaint  and  a  judgment 
entered  upon  a  verdict  in  favor  of  the  plaintiff  has  been  unanimously 
affirmed  by  the  Appellate  Division. 

2.  Master  and  Servant  —  Duty  op  Inspection.  That  a  defective 
pole  used  by  a  telephone  company  as  part  of  its  permanent  plant  was 
not  owned  by  it,  but  was  used  by  permission  or  license  of  another  com- 
pany, does  not  relieve  it  from  its  duty  to  a  lineman  to  have  had  such 
pole  inspected,  when  his  duty  (fid  not  require  that  he  should  inspect  it 
himself,  or  from  liability  to  him  if  injured  while  tightening  wires  thereon, 
in  consequence  of  the  failure  to  make  such  inspection. 

3.  Assumption  op  Risk.  The  fact  that  the  lineman  knew  that  the  pole 
did  not  belong  to  the  telephone  company  does  not  relieve  the  latter  from 
liability  where  he  is  not  chargeable  with  notice  that  the  pole  was  used 
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under  an  arrangement  with  the  company  owning  it  by  which  his  employer 
did  not  have  the  right  to  inspect  or  repair  it  and  the  owner  of  the  pole 
was  under  no  obligation  to  do  either,  and  he  does  not  assume  the  risk  of 
such  a  situation. 
McGhiire  v.  BeU  TeUpJume  Co.,  53  App.  Div,  636,  aflarmed 

(Argued  March  28,  1901;  decided  May  17,  1901.) 

Appeal  from  a  judgment  entered  June  27,  1900,  upon  an 
order  of  the  Appellate  Division  of  tlie  Supreme  Court  in  the 
fourth  judicial  department,  overruling  defendant's  exceptions, 
ordered  to  be  heard  in  the  first  instance  by  the  Appellate 
Division,  denying  a  motion  for  a  new  trial  and  directing  judg- 
ment for  the  plaintiff  on  the  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Helen  Z.  M.  Rodgera  and  Adolph  Behadow  for  appellant. 
The  trial  judge  erred  in  charging  that  the  employer  is  bound 
to  establish  a  system  of  inspection,  below  the  surface  of  the 
ground,  of  poles  which  its  linemen  are  required  to  climb  in 
the  performance  of  their  duties,  and  that  this  duty  extends 
to  the  inspection  of  poles  owned  and  controlled  by  another 
company  upon  which  the  employer  is  a  mere  licensee  to  string 
its  wires  without  the  -existence  of  any  contractual  relation  in 
respect  to  their  use.  {Flood  v.  W.  U.  T.  Co.,  131  N.  Y.  603 ; 
Gihbons  v.  B.  El  IL  Co.,  36  App.  Div.  140  ;  Greene  v.  TF. 
U.  Td.  Co.,  72  Fed.  Rep.  250  ;  Mcl8a<ic  v.  N.  W.  K  L.  Co., 
172  Mass.  89 ;  C  T.  Co.  v,  Loomu,  87  Tenn.  504;  E.  0.  E. 
Co.  V.  Kelly,  57  K  J.  L.  100 ;  Holmes  v.  U.  T.  cfe  T.  Co., 
41  N.  Y.  S.  R.  767  ;  Diicon  v.  W.  IT.  Tel.  Co.,  68  Fed.  Rep. 
030.)  The  doctrine  of  employee's  risk  is  clearly  applicable 
in  this  case,  and  the  plaintiff  should  have  been  nonsuited  for 
tliis  reason.  {Ogley  v.  Miles,  139  N.  Y.  458;  White  v.  IF. 
L.  Co.,  131  N.  Y.  631 ;  Kaare  v.  T.  S.  <&  I.  Co.,  139  N.  Y. 
369 ;  Crown  v.  Orr,  140  N.  Y.  450 ;  Keith  v.  iY.  H  cfe  xY. 
B.  Co.,  140  Mass.  175.) 

Henry  Selden  Bacon  for  respondent.  The  exceptions  to 
the  charge  and  refusal  to  charge  present  only  the  single  ques- 
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tiou  whether  the  defendant  was  negligent  and  are  not  main- 
tainable. {Gottlieb  V.  ^\  Y.,  L.  E.  &  IT.  R.  B.  Co.,  100  N. 
Y.  462  ;  Goodrich  v,  N.  T.  0.  cfe  //.  li.  R.  R.  Co.,  116  N.  Y. 
398  ;  Eaton  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  163  N.  Y.  391 ; 
B.  A  P.  R.*R.  Co.  V.  Mackey,  157  U.  S,  72 ;  T.  <&  P.  Ry. 
Co.  V.  Archibald,  170  U.  S.  665.) 

Cullen,  J.  The  action  is  servant  against  master  to  recover 
damages  for  personal  injuries.  The  plaintiff  at  the  time  of 
his  injury  was  a  lineman  in  the  employ  of  the  defendant,  and 
pursuant  to  the  direction  of  his  foreman  had  climbed  a  pole 
on  which  the  defendant's  wires  were  strung  for  the  purpose 
of  tightening  those  wires.  While  engaged  in  this  work  the 
pole  broke  and  the  plaintiff  was  precipitated  to  the  ground, 
receiving  severe  injuries.  It  then  appeared  that  the  pole  was 
decayed  and  rotten  in  the  interior  with  a  mere  shell  of  sound 
wood  on  the  outside.  It  is  conceded  that  the  defective  con- 
dition of  the  pole  caused  the  accident.  The  evidence  shows 
that  this  condition  of  interior  decay  without  external  mani- 
festation is  common  in  telegraph  or  telephone  poles,  and  that  to 
discover  it  poles  are  tested  at  intervals  of  time  by  digging  down 
at  the  base  of  the  pole  and  driving  into  the  pole  a  crow  bar  or 
screw  driver.  These  tests  are  not  made  by  men  while  engaged 
in  stringing  the  wires,  but  by  separate  gangs  sent  out  for  the 
purpose  of  inspection.  When  any  pole  is  found  to  be  unsound 
it  is  replaced  by  a  new  one.  The  pole  which  broke  had  been 
found,  months  before  the  accident,  to  be  decayed  and  unsafe ; 
but  the  inspection  which  revealed  this  fact  was  not  made  by 
an  inspector  of  the  defendant,  but  by  a  foreman  of  another 
company.  The  pole  in  question  belonged  to  the  Rochester 
Gas  &  Electric  Company,  which  had  erected  a  line  of  poles 
and  wires  for  the  purpose  of  supplying  electric  light,  and  it 
was  its  foreman  who  found  that  the  pole  was  decayed.  The 
defendant  strung  its  wires  on  the  poles  of  the  gas  and  electric 
company  by  the  license  or  permission  of  that  company.  No 
inspection  of  the  pole  was  shown  to  have  been  made  by  the 
defendant  at  any  time. 
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The  unaniiuouB  affirmance  by  the  Appellate  Division  of  the 
judgment  entered  on  the  verdict  is  conclusive  upon  us  that 
the  evidence  of  defendant's  negligence  was  sufficient  to  sup- 
port the  verdict.  {Heed  v.  McCard,  160  K  Y.  330.)  Tlie 
only  question  in  this  case  that  survives  such  affirmance  arises 
on  the  charge  of  the  trial  court  and  its  refusal  to  charge  the 
defendant's  request.  The  court  charged  that  the  defendant 
.was  not  relieved  from  responsibility  by  the  fact  that  it  waa 
not  the  owner  of  the  defective  pole,  and  that  it  was  its  duty 
to  exercise  reasonable  care  by  way  of  inspection  to  see  that 
the  pole  was  safe.  The  defendant  excepted  to  the  charge  that 
the  ownership  of  the  pole  by  another  company  did  not  relieve 
it  from  responsibility,  and  asked  the  court  to  charge  that  it 
owed  the  plaintiff  no  duty  to  inspect  the  pole.  This  request 
the  court  refused  and  the  defendant  excepted.  It  will  thus 
be  seen  that  the  question  raised  by  these  exceptions,  whether 
the  defendant  owed  the  plaintiff  any  duty  to  inspect  the  pole, 
it  being  owned  by  another  company,  is  one  of  the  very  ques- 
tions necessarily  determined  by  the  denial  of  the  motion  to 
dismiss  the  complaint.  But  as  the  question  was  raised  with- 
out any  request  for  the  direction  of  a  verdict  or  for  a  non- 
suit, the  appellant  is  entitled  to  have  it  passed  upon  by  this 
court.  Upon  the  manner  or  shape  in  which  the  question  of 
law  is  presented  depends  the  right  of  review  by  us.  In  the 
case  of  a  unanimous  affirmance  we  are  precluded  by  the  Con- 
stitution from  looking  into  the  record  to  see  if  there  is  any 
evidence  to  support  the  verdict.  But  a  party  is  entitled  to 
have  his  case  submitted  to  the  jury  with  correct  instructions 
as  to  the  law  and  we  are  equally  precluded  from  looking  at 
the  evidence  to  see  whether  the  propositions  requested  to  be 
charged  would  logically  have  been  fatal  to  the  disposition  of 
the  motion  for  a  nonsuit  or  for  direction  of  a  verdict. 

The  master  personally  owes  to  his  servants  the  duty  of  using 
ordinary  care  and  diligence  to  provide  for  them  a  reasonably 
safe  place  to  work  and  sound  and  suitable  appliances  and 
materials  with  which  to  work,  and  is  bound  to  inspect  and 
examine  these  things  from  time  to  time  and  to  use  ordinary 


212  McGuiEE  V.  Bell  Telephone  Co.  [May, 

Opinion  of  the  Court,  per  Oullbn,  J.  [Vol.  167. 

care  to  discover  and  repair  defects  in  them.  (Shearman  & 
Redtield  on  Negligence,  §  194 ;  Shin  v.  Smithy  80  N.  Y. 
468 ;  Cone  v.  Delaware,  L.  A  ^Y.  R.  E.  Co,,  81  N.  T.  206  • 
Probst  V.  Delamater,  100  K  Y.  266;  Doing  v.  N.  1"., 
Ontario  c&  Western  liy.  Co.,  151  N.  Y.  579.)  "  Keasonable  care 
involves  proper  inspection,  and  negligence  in  respect  of  it,  in 
such  cases  as  this,  is  the  negligence  of  the  master,  and  none 
the  less  so  when  the  inspection  is  committed  to  a  servant." 
{Byrne  v.  Eastmans  Co.^  163  N.  Y.  461.  See  Durkin  v. 
Sharp,  88  N.  Y.  225 ;  Bailey  v.  E.,  W.  cfe  O,  E.  E.  Co.,  139 
3^.  Y.  302 ;  Hanki7is  v.  iT.  T.,  Z.  E.  cfe  W.  E.  E.  Co,,  142 
N.  Y.  416.)  The  application  of  this  rule  may  depend  on  the 
nature  of  the  work  and  the  manner  of  its  conduct.  If  this 
injury  had  occurred  to  the  plaintiff  while  engaged  in  the  erec- 
tion of  a  telegraph  line,  from  the  act  of  other  workmen  in  the 
selection  of  an  unsafe  pole  when  the  master  had  provided  a 
sufficient  number  of  sound  poles,  it  may  be  that  such  selection 
would  be  the  negligence  of  a  fellow-servant  and  the  master  not 
be  liable.  But  in  the  present  case  the  plaintiff  was  employed 
to  work  on  a  line  already  erected  constituting  the  permanent 
plant  of  the  defendant.  It  may  also  be  that  defects  in  the 
upper  part  of  the  pole  can  only  be  discovered  by  the  linemen 
when  they  ascend  them,  and  that  such  inspection  as  is  neces- 
sary must  be  left  to  them  to  make.  We  may  concede  for  the 
argument  that  the  defendant  might  have  so  conducted  its 
business  as  to  have  devolved  upon  the  linemen  all  duties  of 
inspection  of  whatever  character.  But  the  undisputed  evi- 
dence in  this  case  is  to  the  effect  that  it  did  not  so  conduct  its 
business,  and  that  the  common  practice  of  telegraph  or  tele- 
phone companies  is  to  make  special  inspection  of  their  poles. 
In  Mclsaac  v.  Northampton  Electric  L,  Co.  (172  Mass.  89)  it 
was  held  that  the  defendant  was  not  bound  as  against  its  line- 
men  to  inspect  its  poles  below  the  surface  of  the  ground.  It 
is  said  in  the  opinion  in  that  case :  "  All  the  evidence  tends  to 
show  that  in  the  ordinarv  course  of  the  business  the  linemen, 
who  are  often  expected  to  work  alone  without  supervision,  as 
the  plaintiff  was  working  at  the  time  of  the  accident,  would 
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examine  tlie  poles  for  themselves  so  far  as  they  considered  it 
necessary  to  do  so  for  their  safety.  They  easily  could  make 
any  necessary  tests  to  ascertain  the  condition  of  the  poles  as  to 
soundness  without  the  aid  of  special  inspectors,  and  from  their 
knowledge  of  common  affairs  could  judge  whether  the  pole 
was  safe  to  go  upon."  The  uncontroverted  evidence  in  this 
case  is  to  the  contrary,  and  establishes  that  linemen  do  not 
test  the  poles  which  they  seek  to  ascend,  but  leave  that  duty 
to  be  performed  by  inspectors.  The  advantage  to  the  com- 
pany by  this  course  is  plain.  If  each  lineman  was  to  dig 
around  and  test  every  pole  before  he  ascended  it  a  large  part 
of  his  time  would  be  taken  up  by  this  work  alone,  and  repeated 
tests  would  soon  impair  the  stability  of  the  pole  itself.  There 
are  cases  to  be  found  in  other  states  tending  to  support  the 
claim  that  a  lineman  assumes  as  a  risk  of  his  employment  the 
chance  that  the  poles  may  be  decayed  and  unsafe,  and  that  he 
must  discover  their  conditioh  for  himself.  Neither  these  cases 
nor  the  one  cited  from  Massachusetts  are  authorities  where  it 
is  shown  to  be  the  practice  for  the  companies  to  make  special 
inspections.  There  is,  therefore,  nothing  in  the  present  case, 
unless  it  be  the  ownership  of  the  pole  by  another  company,  to 
take  it  out  of  the  general  rule  laid  down  by  Judge  Landon  in 
Byrne  v.  Eastmhaiis  Company  [supra)  that  "  Beasonable  care 
involves  proper  inspection,  and  negligence  in  respect  of  it  is 
the  n^ligence  of  the  master." 

I  do  not  think  that  the  fact  that  the  defendant  did  not  own 
the  pole  which  fell  relieved  it  from  the  duty  of  reasonable 
inspection  to  see  that  the  pole  was  safe.  The  pole  formed  part 
of  the  permanent  line  of  the  defendant  through  the  streets  of 
the  city  of  Rochester.  On  that  pole  the  defendant  strung  its 
wires.  The  stringing  of  the  wires  necessarily  subjected  the 
pole  to  strain,  which  would  be  increased  by  the  weight  of  the 
lineman  whenever  he  ascended  the  pole.  If  the  pole  was 
unsound  and  inadequate  to  bear  this  strain  it  would  naturally 
result  in  the  pole  breaking  down.  The  defendant's  own  work, 
therefore,  was  an  essential  factor  in  and  a  proximate  cause  of 
the  falling  of  the  pole.     Certainly  if  the  pole  had  injured  a 
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passer-by,  it  would  be  no  answer  for  the  defendant  to  say  that 
it  did  not  own  tlie  pole.  It  was  bound,  both  as  to  third  parties 
and  as  to  its  own  workmen,  to  erect  and  maintain  a  reasonably 
safe  structure,  and  it  had  no  right  to  use  for  that  purpose  an 
unsafe  appliance,  whether  its  own  or  that  of  a  third  party. 
By  using  the  pole  as  part  of  its  line,  it  adopted  it  as  its  own. 
As  it  would  have  been  liable  had  the  pole  when  first  used  been 
decayed  and  insuflScient  for  tlie  purpose  of  carrying  its  wires 
and  supporting  its  linemen,  it  was  equally  liable  when  the  pole 
subsequently  became  unsafe  from  decay,  which  reasonable 
inspection  would  have  discovered.  The  duty  of  the  defend- 
ant was  just  as  great  to  safely  maintain  as  to  safely  construct, 
and  that  duty  cannot  be  delegated  so  as  to  exempt  the  master 
from  liability.  But  I  do  not  see  that  the  defendant  has  dele- 
gated this  duty.  It  received  from  the  Kochester  Gras  & 
Electric  Company  a  bare  license  to  string  wires  on  the  poles. 
The  latter  company  received  no  compensation  for  the  privilege ; 
it  made  no  agreement  to  maintain  the  pole  securely,  and  made 
no  representation  as  to  its  condition  or  sufficiency.  It  would 
seem,  therefore,  that  it  owed  the  defendant  no  duty  as  to  the 
safety  of  the  pole  which  the  latter  used  at  its  own  risk,  and  it 
is  questionable  whether  the  Rochester  company  was  bound  to 
exercise  any  affirmative  vigilance  in  favor  of  the  defendant's 
employees.  {Lannore  v.  Crmon  Point  Iron  Company^  101 
N.  Y.  391.)  Had  the  defendant  contracted  with  the  owner  of 
the  pole  for  its  proper  inspection  and  repair  or  replacement,  a 
different  question  would  be  presented,  and  it  might  be  argued 
that  in  securing  such  au  agreement  it  liad  exercised  reasonable 
care  to  provide  its  workmen  with  a  safe  place  and  safe  appli- 
ances. But  as  the  defendant  did  not  contract  with  others  to 
inspect  and  repair  the  pole,  that  duty  rested  upon  it. 

It  is  claimed  by  the  learned  counsel  for  the  appellant  that 
the  rule  held  by  the  trial  judge  in  this  case  would  lead  to  most 
imreasonable  results.  It  is  said  that  under  the  doctrine  of  the 
charge  a  merchant  would  be  liable  for  injuries  suffered  by  his 
traveling  salesmen  on  railroads  which  the  employer  had  neg- 
lected to  inspect,  and  that  a  master  would  be  similarly  liable 
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for  defects  in  an  elevator  whicli  his  workmen  might  be  com- 
pelled to  nse  in  going  to  a  place  wliere  they  were  to  do  their 
work.  These  are  false  analogies,  and  the  doctrine  of  the  trial 
court  leads  to  no  snch  conclusions.  When  it  is  said  that  the 
master  is  boimd  to  furnish  his  servants  a  reasonably  safe  place 
in  which  to  work,  it  is  plain  that  this  rule  applies  only  where, 
in  the  ordinary  conduct  of  the  business,  the  master  furnishes 
the  place.  In  many  occupations  the  master  does  not  furnish 
the  place  for  work  at  all.  Such  is  the  case  in  the  instances 
suggested  by  the  learned  counsel,  and  many  others,  as  where 
a  master  mechanic  sends  his  journeymen  to  make  repairs  in 
the  buildings  of  others,  or  where  a  contractor  having  agreed 
to  cut  timber  from  land  employs  laborers  for  the  purpose. 
Instances  might  be  multiplied  indefinitely.  In  all  these  cases 
the  exemption  of  the  master  from  liability  (except  for  hidden 
danger  of  which  he  has  knowledge  and  which  it  would  be  his 
duty  to  disclose  to  his  servants)  is  based,  not  on  the  theory  that 
he  may  rely  upon  the  owners  of  the  premises  having  done 
their  duty,  but  on  the  ground  that  in  no  proper  sense  of  the 
term  does  he  furnish  the  place.  It  is  not  so  here,  however. 
The  pole  was  part  of  the  permanent  plant  of  the  telephone 
line  which  the  conduct  of  the  business  made  it  the  duty  of  the 
master  to  furnish.  The  pole  was  in  the  possession  of  the  mas- 
ter so  far  as  it  was  capable  of  being  possessed  by  any  one.  It 
was  in  constant  service  in  maintaining  the  defendant's  wires, 
and  apparently  at  all  times  subject  to  be  ascended  by  its  serv- 
ants when  the  necessities  of  the  defendant's  business  might 
require.  If  the  license  received  by  the  defendant  from  the 
Gas  &  Electric  Company  did  not  permit  it  to  properly  inspect 
the  pole  to  ascertain  its  safety  (which  I  deny),  then  the  fault 
lay  with  the  defendant  in  using  a  pole,  the  contract  as  to  which 
with  its  owner  precluded  defendant  from  seeing  that  it  was 
safe. 

It  is  said  that  the  plaintiff  knew  that  the  pole  did  not  belong 
to  the  defendant.  This  is  true.  But  it  does  not  appear  that 
lie  had  any  knowledge  of  the  terms  of  the  agreement  under 
which  the  defendant  used  the  pole.     He  is  not  chargeable 
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with  notice  of  the  fact  that  under  the  agreement  the  defend- 
ant, as  is  claimed  by  its  coansel,  had  no  right  to  inspect  th& 
pole  or  repair  it,  and  the  owner  was  under  no  obligation  to  do 
either.  He  cannot  be  said  to  have  assumed  the  risk  of  such  a 
situation. 

The  case  of  Dixon  v.  Western  Union  Telegraph  Company 
(68  Fed.  Rep.  630)  is  plainly  distinguishable  from  the  one  at 
bar,  and  was  doubtless  well  decided.  The  pole  on  which  the 
plaintiff  met  his  injury  through  the  defective  character  of  the 
clamps  or  steps  attached  to  it,  not  only  was  not  the  property 
of  the  defendant  company,  but  was  not  in  any  way  used  by  it 
as  a  part  of  its  line  or  plant.  The  occasion  to  ascend  the  pole 
arose  from  the  fact  that  the  wires  on  the  pole  interfered  with 
the  defendant's  wires,  and,  hence,  it  was  necessary  to  shift  the 
position  of  those  wires.  The  use  of  the  pole  was,  therefore, 
as  stated  by  the  learned  court,  casual,  and  the  decision  of  the 
court  that  the  defendant  was  not  liable  for  the  condition  of 
the  pole  proceeded  on  this  ground,  a  ground  which  has  no- 
application  to  the  present  case. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Landon,  J.  I  concur  with  Judge  Cullen.  As  in  the  case 
of  railroad  cars,  the  company  which  uses  them  owes  the  duty 
to  its  servants  of  proper  inspection  as  to  their  safety,  whether 
such  cars  are  its  own  or  come  to  it  from  another  line  and 
company,  so  it  seems  to  me  that  this  telepone  company,  which 
uses  the  poles  of  another  company,  owes  to  its  servants  the 
like  duty.  The  case  of  Flood  v.  Western  Union  Telegraph 
Co,  (131  N.  Y.  603)  has  but  little  resemblance  to  this  case. 
There  the  workman  subjected  the  defective  crossarm  of  the 
telegraph  pole  to  an  excessive  strain  without  looking,  as  he 
had  full  opportunity  to  do,  to  see  whether  it  could  bear  it* 
The  opinion  of  the  court  convicts  him  of  gross  carelessness. 
Here  the  workman  had  no  opportunity  to  make  inspection  or 
means  to  do  it  with.  The  pole  was  part  of  the  master's  busi- 
ness plant,  and,  however  acquired,  it  was  the  master's  so  far 
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as  the  relations  between  master  and  servant  were  affected  by 
it.  An  elevator  or  railway  car  or  other  property  wholly  con- 
trolled by  others  is  no  part  of  the  master's  plant  when  his  use 
of  it  is  simply  that  of  a  customer  or  occasional  repairer,  and 
thus  unlike  this. 

Parker,  Ch.  J.  (dissenting).  Defendant's  foreman  in  its 
behalf  requested  permission  of  one  Martin,  the  foreman  of 
the  Rochester  Gas  and  Electric  Company,  to  use  certain  of  its 
poles  to  support  defendant's  telephone  wires.  Permission  was 
granted,  and  several  of  such  poles  were  used  in  connection 
with  defendant's  poles,  the  object  being  to  lessen  the  number 
of  poles  used  in  a  given  street,  and  the  defendant  reciprocated 
by  allowing  the  Rochester  Gas  and  Electric  Company  to  make 
a  similar  use  of  such  of  its  poles  as  was  desired.  The  plain- 
tiff, a  lineman  in  defendant's  employ,  on  the  twenty-third  day 
of  August,  1898,  went  up  one  of  the  poles  thus  used  by  the 
defendant  for  the  purpose  of  taking  the  slack  out  of  the  wires 
on  that  stretch.  While  he  was  at  work  the  pole  fell  to  the 
ground  severely  injuring  him. 

An  examination  disclosed  that  the  pole  fell  because  it  had 
become  rotten  beneath  the  surface  of  the  ground.  Above 
the  ground  the  pole  not  only  appeared  to  be,  but  was  in  fact 
in  good  condition.  Upon  that  subject  the  plaintiff  testified  : 
"  The  outward  appearance  was  good.  It  was  perfectly  sound 
so  far  as  I  could  see,  from  the  top  of  it  down  to  the  ground. 
I  looked  at  the  pole,  that  was  all.  To  all  appearances  it 
looked  sound.  *  *  *  Before  climbing  a  pole  I  just  look  at 
the  pole  for  the  purpose  of  seeing  whether  there  was  any  rot- 
tenness from  its  external  appearance.  I  didn't  see  any  rot- 
tenness. I  always  did  that  in  climbing  the  pole ;  I  looked  at 
the  pole.  *  *  *  I  had  no  idea  or  thought  that  any  of 
these  poles  were  rotten  or  in  bad  condition.  I  could  not 
tell ,  from  the  outward  condition  of  the  pole,  twt  could  any 
other  many 

There  is  only  one  method  —  so  the  witnesses  on  this  trial 
agree — by  which  rottenness  such  as  caused  this  pole  to  fall 
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can  be  discovered,  and  that  is  to  remove  the  eartli  from  around 
the  pole  to  a  depth  of  something  like  a  foot,  and  then  take  an 
iron  bar  and  attempt  to  thrust  it  into  the  pole  at  about  the 
bottom  of  the  excavation.  The  plaintiff  testified :  "  The 
only  way  you  can  discover  whether  a  pole  is  in  good  or  bad 
condition  at  its  base  would  be  to  take  a  shovel  and  a  bar  and 
dig  down  under  the  surface,  a  foot  or  half  a  foot,  and  then 
see  if  the  crowbar  will  go  through  the  pole.  *  *  *  j 
have  seen  the  foreman  do  it.  I  have  seen  him  shovel  the  dirt 
around  the  pole  and  take  his  crowbar  and  tap  the  pole  for  the 
purpose  of  seeing  whether  it  is  rotten  or  not ;  that  is  the  way 
it  is  done."  A  lineman  for  the  Rochester  Gas  and  Electric 
Company  said  :  "  I  have  tested  poles  for  that  company.  In 
testing  we  use  a  bar,  and  dig  around  the  pole  probably  six 
inches ;  dig  down  and  drive  the  bar  in,  and  if  the  bar  sinks 
pretty  well  in  we  call  the  pole  pretty  rotten.  We  then  report 
them  on  a  slip  and  give  them  to  the  foreman  and  he  has  them 
changed." 

"Without  contradiction,  then,  it  is  established  in  this  record 
that  the  only  method  of  inspection  by  which  it  was  possible 
to  ascertain  the  condition  of  this  pole  was  by  making  an  exca- 
vation about  it,  and  then  attempting  to  thrust  an  iron  bar  into 
the  pole  at  the  lower  part  of  the  excavation,  acts  which  this 
defendant  had  no  right  to  perform  under  its  bare  permission 
to  use  the  pole  for  tlie  purpose  of  stringing  its  wires,  but  acts 
which  the  Rochester  Gas  and  Electric  Company  had  both  the 
right  and  the  duty  to  perform,  because  it  constituted  the  only 
method  of  inspection  by  which  it  could  be  kept  advised  of  the 
condition  of  its  poles.  It  owed  a  duty  to  the  pubHc,  which 
gave  it  permission  to  use  the  streets  for  the  erection  of  poles, 
to  see  to  it  that  they  should  not  become  rotten,  thus  threaten- 
ing danger  to  passers-by  on  the  public  streets. 

The  court  said  in  the  course  of  its  charge  to  the  jury  :  ''  He 
(the  plaintiff)  had  a  right  to  assume  that  the  defendant  had 
performed  its  duty  in  exercising  reasonable  care  in  furnishing 
him  a  safe  place  to  work,  and  if  the  defendant  omitted  that 
duty,  and  by  reason  of  that  omission  this  accident  occurred, 
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then  the  defendant  is  liable.  *  *  *  Isow,  gentlemen,  I 
charge  you  that  the  mere  fact  that  these  poles  were  owned  by 
another  company  did  not  relieve  the  defendant  from  tlie 
responsibility  of  inspecting  them  to  see  whether  they  were  in 
a  safe  condition  for  the  plaintiff  to  perform  his  work  just  as 
much  as  if  defendant  owned  them."  At  the  close  of  the 
charge  the  counsel  for  the  defendant  requested  the  court  to 
instruct  the  jury  "  that  the  defendant  owed  the  plaintiff  no 
duty  to  inspect  the  pole  that  fell,"  which  req^uest  was  denied 
and  an  exception  noted.  Whereupon  the  counsel  took  excep- 
tions covering  the  portions  of  the  charge  quoted. 

In  view  of  the  undisputed  evidence  in  the  record,  which  is 
given  by  the  plaintiff  and  the  witnesses  for  the  defendant, 
this  request  was  the  exact  equivalent  of  a  request  to  charge 
that  defendant  did  not  owe  to  plaintiff  the  duty  of  exca- 
vating around  the  pole  of  the  Kochester  Gas  and  Electric 
Company  and  then  testing  the  pole  at  the  bottom  of  the  exca- 
vation by  an  iron  bar  before  allowing  the  plaintiff  to  ascend 
it.  In  no  other  way  could  an  inspection  be  made  according  to 
the  evidence,  and  it  cannot  be  that  one  who  must  use  the  appli- 
ances of  others  that  are  in  constant  use  and  presumably 
inspected  by  them,  must  also  make  inspection  or  be  mulcted 
in  damages  should  injary  result  to  some  one  in  his  employ. 
Such  a  claim  assumes  that  a  master  has  no  right  to  trust  any 
person  or  any  agency ;  that  although  he  must  take  his  employee 
on  a  train  with  him  to  a  point  where  he  is  erecting  a  build- 
ing, still  he  must  not  trust  to  the  inspection  of  the  railroad 
company,  although  he  kno.ws  it  is  their  duty  to  inspect,  but 
must  himself  inspect  before  he  directs  his  employees  to  board 
the  train ;  that  before  he  requires  his  workmen  to  enter  an 
elevator  to  pass  up  to  the  ninth  story  of  a  building  where  he 
and  they  are  engaged  in  decorating,  he  must  make  an  inspec- 
tion of  the  elevator ;  otherwise,  in  the  event  of  an  accident,  a 
jury  may  be  permitted  to  say  that  he  failed  in  the  pei-form- 
anee  of  his  duty  to  the  servant,  as  was  done  in  this  case.  The 
average  human  being  would  pronounce  any  such  rule  absurd, 
and  would  say  that  it.  is  the  duty  of  the  owner  of  the  elevator 
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to  see  to  it  that  it  is  inspected ;  it  is  not  everybody's  duty,  nor 
the  duty  of  any  one  besides  the  owner.  The  progress  of  the 
world  is  founded  upon  trust  and  confidence,  and  the  employer 
assumes  and  must  assume  that  he  who  is  charged  with  the 
performance  of  a  duty  will  do  it,  and  as  it  is  the  duty  of  the 
owner  of  an  elevator  to  have  frequent  and  careful  inspections, 
the  public  assume  that  the  duty  will  be  performed,  and,  there- 
fore, enter  the  elevator  in  full  confidence  whenever  occasion 
requires.  And  the  employer  is  not  negligent  who,  without 
special  warning,  trusts  himself  and  his  workmen  within  the 
elevator.  But  all  this  is  equally  true  of  the  electric  light  pole 
in  this  case.  The  Rochester  Gas  and  Electric  Company  were 
charged  with  the  duty  of  using  reasonable  and  ordinary  care 
to  keep  that  pole  in  safe  condition  for  the  protection,  at  least^ 
of  passers-by  upon  the  public  streets,  and  this  defendant,  as 
well  as  all  the  rest  of  the  public  using  that  street,  had  the 
right  to  rely  upon  the  company  to  perform  that  duty,  and  was 
not  called  upon  first  to  doubt  and  second  to  trespass  in  a 
search  for  hidden  defects  where  all  appearances  indicated 
soundness  instead  of  rottenness. 

But  it  is  said  if  we  grant  that  the  master  be  not  liable  in 
the  case  of  the  elevator,  because  no  authority  can  be  found 
for  it  (which  is  equally  true  of  this  situation),  a  distinction 
can  be  drawn  between  such  a  case  and  the  one  at  bar ;  for  in 
the  one  the  master  is  taking  his  men  to  work,  and  in  the  otiier 
he  has  actually  put  them  to  work,  and  it  is  settled  law  that 
a  master  must  use  reasonable  and  ordinary  care  to  provide  a 
safe  place  for  his  men  to  prosecute- their  work  in.  {Flood  v. 
IF.  U.  Tel  Co,,  131  N.  Y.  603.)  The  suggestion  is  not  that 
the  one  act  is  more  reckless  of  the  rights  of  employees  than  the 
other,  but  that  a  rule  may  be  invoked  and  then  applied  which 
will  make  that  which  is  a  reasonably  prudent  act  in  fact  an 
imprudent  and  negligent  one  in  law.  No  such  inconsistency 
can  possibly  result  in  the  new  situations  which  from  time  to 
time  arise,  if  the  courts  but  apply  the  rule  according  to  both 
its  letter  and  spirit  —  which  do  not  require  the  master  to 
insure  his  employees  a  safe  place  in  which  to  work,  but  only 
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that  he  shall  nse  reasonable  and  ordinary  care  to  accomplish 
that  result.  This  court  has  so  appHed  it  from  time  to  time 
in  many  cases,  from  among  which  the  following  are  cited  as 
ilhistrations :  CuUen  y.  JSFor'ton  (126  N.  Y.  1);  Perry  v. 
Rogers  (157  N.  Y.  251) ;  Capasao  v.  Wodfolk  (163  N.  Y. 
472) ;  m  Vito  v.  Crage  (165  N.  Y.  378). 

Recently  this  court  reversed  a  judgment  obtained  against 
the  owner  of  a  building  which  fell  during  construction  owing 
to  defective  execution  by  the  contractor  {Burke  v.  Ireland^ 
166  N.  Y.  305);  but  if1;he  respondent's  contention  be  sound, 
the  person  engaged  by  the  owner  to  do  the  plumbing  would, 
under  the  rule  requiring  the  master  to  use  reasonable  and 
ordinary  care  to  provide  a  safe  place  for  his  workmen,  be 
charged  with  the  duty  of  inspection  to  see  whether  the  con- 
tractor had  properly  constructed  the  foundation  and,  hence, 
chargeable  in  damages  for  injuries  sustained  by  his  men 
because  of  the  fall  of  the  building.  No  one  has  as  yet  pre- 
sented such  a  claim  to  the  court ;  but  if  this  charge  is  to  stand 
as  a  correct  exposition  of  the  law,  such  claims  will  be  pre- 
sented in  the  future,  for  in  the  vast  and  varied  works  of  con- 
struction, in  which  many  independent  contractors  are  engaged, 
each  will  naturally,  and  in  fact  must  necessarily,  rely  upon  the 
caution  and  care  of  others  to  guard  against  destruction  of 
property  and  of  life. 

The  learned  counsel  for  the  plaintiflE  has  not  been  able  to 
bring  to  the  attention  of  the  court  a  single  case  supporting 
the  charge  of  the  trial  court.  Indeed,  the  only  cases  to  which 
he  invites  attention  ai'e  the  cases  requiring  inspection  by 
railroad  corporations  of  foreign  cars  received  upon  their  roads 
as  well  as  of  their  own  cars.  {Gottlieb  v.  N,  Y.^  L.  E,  i&  W. 
R  E.  Co.,  100  N.  Y.  462 ;  Goodrich  v.  N.  Y.  C.  <&  IL  i?. 
R,  R.  Co,,  116  N.  Y.  398 ;  Eaton  v.  N,  Y,  C  cfe  //.  R.  R. 
R.  Co.,  163  K  Y.  391  -,  B.  <&  P.  R.  R.  Co.  v.  MacTcey,  157 
U.  S.  72 ;  T.A  P.  Ry.  Co.  v.  Archibald,  170  U.  S.  665.)  It 
is  the  law  in  this  state  that  railroad  corporations  owe  to  their 
employees  the  duty  of  proper  and  frequent  inspection  of  cars 
and  their  appliances  for  the  purpose  of  discovering  defects 
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which  may  arise  from  use.     {Bailey  v.  i?.,  W.  <&  O.  R.  li, 
Co.^  139  N.  Y.  302.)     Proper  inspection  of  tlie  equipment 
and  machinery  of  a  train  is  itself  part  of  the  duty  of  the 
company.     (Hankim  v.  N.   J".,  Z.  E,  &  TF.  R,  R.  Co,^  142 
N.  Y.  416.)     The  rule  is  that  if  the  appliances  are  not  safe  or 
proper  on  any  of  the  cars,  they  must  not  be  put  in  the  train 
and  started  out,  and  the  cases  cited  simply  hold  that  it  makes 
no  difference  whether  the   cars  belong  to  the  company  or 
some  foreign  corporation,  they  must  first  be  inspected,  and  if 
found   unsafe  they   must   not    be    put  in  the  train.     That 
this  is  so  will  sufiicieutly  appear  from  a  brief  extract  taken 
from  the  opinion  of  Judge  Eabl  in  the  Gottlieb  case,  which 
is  first   cited   by  respondent's   counsel :     "  It   (the   railroad 
company)   owes  the  duty   of  inspection  as  master,  and    is 
at   least   responsible   for  the   consequences   of  sucli  defect* 
as  would  be  disclosed  or  discovered  by  ordinary  inspection. 
When  cars  come  to  it  which  have  defects  visible  or  discover- 
able by   ordinary   inspection,   it   must    either   remedy   such 
defects  or  refuse  to  take  such  cars ;  so  much,  at  least,  is  due 
from  it  to  its  employees.     The  employees  can  no  more  be 
said  to  assume  the  risks  of  such  defects  in  foreign  cars  than 
in  cars  belonging  to  the  company.     As  to  such  defects  the 
duty  of  the  company  is  the  same  as  to  all  cars  drawn  over  its 
road."     A  mere  statement  of  the  rule  and  the  reason  for  it  is 
sufiicient  without  argument  to  show  that  those  cases  are  not 
applicable  in  principle  to  the  case  in  hand.     There  is  no  sug- 
gestion in  those  cases  that  the  railroad  company  is  responsible 
for  the  hidden  defects  in  the  foreign  cars  or  their  appliances 
when  it  undertakes  to  haul  them  over  its  road,  but  instead 
that  it  is  responsible  for  those  open  and  visible  defects  only 
which  the  ordinary  train  inspection  will  disclose,  and  so  the 
rule  simply  commands  that  a  company  before  it  sends  out  a 
train  shall  have  made  an  examination  of  the  appliances  of  all 
cars  for  the  purpose  of  disclosing  open  and  visible  defects 
readily  discoverable   by   the   ordinary   system   of  inspection 
carried  on  by  train  hands,  and  requires  that  such  inspection 
shall  further  be  made  as  the  train  progresses  on  its  route  at 
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Buch  times  and  places  as  experience  teaches  to  be  necessary 
and  the  convenience  of  the  service  will  permit. 

The  only  cases  brought  to  our  attention  that  are  closely 
enough  related  in  their  facts  to  this  one  to  justify  their  con- 
sideration as  authority  are  Dixon  v.  W.  U.  Tel,  Co.  (68  Fed. 
Eep.  630) ;  Mclsaac  v.  Northampton  El,  L,  Co,  (172  Mass. 
89),  and  Flood  v.  W,  U.  T.  Co,  (131  K  Y.  603).  In  Dixon's 
case  the  plaintiff,  who  was  in  the  employ  of  a  telegraph  com- 
pany, was  engaged  with  others  in  stringing  wires  on  its 
poles,  and  was  instructed  to  climb  a  pole  of  another  com- 
pany to  get  certain  wires  out  of  the  way.  The  plaintiff 
climbed  the  pole  by  means  of  iron  spikes  driven  iijto  it, 
did  his  work  and  while  descending  fell,  in  consequence  of 
one  of  the  spikes  being  insufficiently  secured  or  having  become 
loosened  by  the  rotting  of  the  wood.  It  was  held  on  demurrer 
to  the  complaint  that  the  plaintiff  could  not  recover,  and  in 
the  course  of  the  opinion  the  court  said  :  "  The  employer  is 
not  an  insurer  of  the  safety  and  sufficiency  of  the  tools, 
machinery  or  appliances  furnished  to  the  employee  for  his 
use,  nor  is  he  a  guarantor  of  the  safety  of  the  place  where  or 
upon  or  about  which  the  employee  is  required  to  work.  The 
duty  cast  by  law  upon  the  employer  is  to  use  ordinary  and 
reasonable  care  to  furnish  safe  and  sufficient  tools,  machinery 
and  working  places.  If  he  has  done  this,  he  has  performed 
the  full  measure  of  his  duty.  *  *  *  The  pole  in  question, 
however,  did  not  belong  to  the  defendant.  The  use  of  it  was 
casual  and  incidental  to  the  nature  of  the  service  in  which 
the  plaintiff  was  employed.  In  a  large  city,  where  telephone, 
telegraph,  electric  light  and  electric  railway  poles  and  wires 
are  numerous,  in  the  erection  of  new  poles  and  wires  it  is 
often  necessary  to  climb  poles  already  erected  in  order  to  raise 
or  remove  wires  which  would  interfere  with  the  erection  of 
additional  poles  and  wires.  It  was  a  part  of  the  plaintiff's 
duty  to  climb  such  poles  and  to  raise  and  remove  obstructing 
wires.  *  *  *  He  learned,  or  he  might  have  learned, 
when  he  went  up  the  pole,  whether  the  spikes  were  securely 
fastened  in  the  wood.     He  saw  and  used  them  in  going  up. 
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and  a  careful  inspection,  to  insure  his  personal  safety,  was 
the  first  thing  which  ought  to  have  been  suggested  to  him. 
He  knew  that  the  pole  which  he  was  about  to  climb  did  not 
belong  to  the  defendant  (and  so  the  plaintiff  in  the  case  at 
bar  knew  that  the  pole  he  was  about  to  climb  did  not  belong 
to  his  employer),  and  that  it  could  not  know  the  condition  of 
the  spikes,  further  than  its  foreman  could  ascertain  it  by  an 
inspection  of  them  standing  on  the  ground." 

In  Mclsaa&s  case  the  plaintiff  was  employed  by  the  defend- 
ant as  a  lineman  and  was  injui*ed  by  the  breaking  and  falling 
of  a  pole  on  which  the  defendant's  wires  were  suspended.  The 
pole  was  about  35  feet  high,  and  the  evidence  tended  to  show 
that  it  was  badly  decayed  a  few  inches  below  the  surface  of 
the  ground,  so  that  it  broke  off  square  with  the  strain  upon  it 
resulting  from  the  plaintiff's  weight  and  the  force  from  the 
wires  drawing  upon  it  after  other  wires  had  been  removed. 
Plaintiff  was  directed  to  go  and  take  down  from  the  pole  two 
wires  upon  it  which  belonged  to  the  defendant  and  put  them  on 
anew  pole  near  by  which  had  been  erected  there  on  account  of  a 
change  of  grade  in  the  railroad  at  the  crossing.  The  pole  was 
of  chestnut  wood,  about  eight  inches  in  diameter  at  the  top 
and  about  fourteen  inches  at  the  surface  of  the  ground.  It 
had  been  set  eight  or  nine  years,  and  the  evidence  tended  to 
prove  that  it  showed  no  weakness  or  sign  of  decay  about  the 
ground.  The  opinion  also  indicates  that  the  pole,  while  used 
by  the  defendant,  belonged  to  another  party.  The  entire  court 
concurred  in  holding  that  the  defendant  did  not  owe  to  a  line- 
man, whose  business  it  was  to  work  upon  poles  all  along  the 
line,  as  occasion  might  require,  the  duty  of  inspecting  its  poles 
below  the  ground  and  informing  the  lineman  whenever  any 
of  them  were  so  decayed  as  to  be  unsafe  to  work  upon. 
Knowlton,  J.,  in  the  course  of  his  opinion,  said  :  "  The  evi- 
dence was  undisputed  that  it  was  easy  to  determine  very 
quickly  whether  a  pole  was  badly  decayed  a  little  below  the 
surface  of  the  ground,  and  that  no  skill  or  experience  was 
required  to  do  it  beyond  that  which  was  possessed  by  ordinary 
linemen.     Tlie  plaintiff  testified  that  there  were  risks  about 
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the  basiness  with  which  he  was  familiar  as  a  lineman.  We 
thiuk  that  one  of  the  most  common  and  ob^ions  of  these,  in 
reference  to  which  both  he  and  his  employer  must  have  been 
pi*esumed  to  have  contracted  when  he  entered  the  defend- 
ant's service,  was  the  risk  that  some  pole  of  uncertain  age 
might  break  and  fall  when  a  lineman  was  working  upon  it,  if 
he  did  not  take  measures  to  ascertain  its  condition  bef<3re 
going  upon  it." 

The  court  having  reached  the  conclusion  that  the  defendant 
was  not  liable  even  though  it  had  owned  the  poles,  ^aid  at  the 
close  of  its  opinion  that  it  was  unnecessary,  therefore,  to  con- 
sider '*  whether  the  general  duty  of  the  defendant  to  the 
plaintiff  in  regard  to  the  strength  of  poles  on  which  he  was 
working  is  affected  by  the  fact  that  it  was  not  the  owner  of 
the  pole  that  broke,  but  was  merely  using  it  in  its  business 
under  the  authority  of  the  owner." 

In  Flood  v.  Western  Union  Tel.  Co.  (131  N.  T.  603)  it  is 
true  that  the  pole  was  not  the  property  of  a  third  party,  but 
belonged  to  the  defendant,  but  even  in  that  case  a  judgment 
in  favor  of  plaintiff  was  reversed  in  this  court  where  it  was 
held  that  the  plaintiff  was  not  entitled  to  recover  for  fatal 
injuries  sustained  by  the  breaking  of  a  crossarm  on  a  tele- 
graph pole  precipitating  him  to  the  ground.  Plaintiff's  intes- 
tate was  a  lineman  for  the  Western  Union  Telegraph  Com- 
pany and  as  such  had  frequent  occasion  to  climb  the  poles  and 
work  about  the  arms.  The  arm  in  question  when  purchased 
was  of  the  material,  size  and  apparent  strength  of  those  in 
general  use  by  telegraph  companies.  It  was  not  discovered 
by  the  system  of  inspection  which  the  defendant  employed 
that  there  was  anything  about  it  indicating  any  defect  or 
weakness.  Six  years  of  user  and  exposure  to  the  elements, 
however,  had  so  far  weakened  the  arm  that  it  failed  to  with- 
stand the  weight  of  plaintiff's  intestate  upon  it,  and  it  did  not 
appear  that  during  all  that  period  of  time  the  defendant  had 
specially  inspected  that  or  any  other  arm  for  the  purpose  of 
ascertaining  its  strength.  The  defendant  had  inspector  who 
went  along  the  line  of  telegraph  poles  and  wires  and  carefully 
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looked  at  thetn  and  tried  the  poles  to  8ee  if  they  were  still 
strong  and  adequate,  and  such  inspectors  were  also  provided 
witli  arms  with  which  to  replace  defective  ones,  but  the 
inspectors  were  not  required  to  climb  up  every  pole  and 
examine  the  arms,  and  it  did  not  appear  that  this  pole  had 
ever  been  climl)ed  by  any  inspector  for  any  such  purpose. 
Aif  important  difference  between  that  case  and  this,  which 
makes  more  strongly  for  the  defendant,  is  the  fact  that  in 
this  case  the  defendant  was  not  the  owner  of  the  pole,  but 
occupied  it  in  part  under  a  license  from  the  owner  who  at 
tlie  same  time  made  use  of  it  and  retained  the  general  control 
over  it. 

In  cities  many  telephone  companies  string  their  wires  upon 
the  roofs  of  buildings  under  a  similar  license,  but  it  would 
hardly  be  suggested  by  any  one  that  thereby  it  becomes  the 
duty  of  the  oompany  to  inspect  the  stairs  or  attic  ladder 
ascending  to  the  roof  in  order  to  ascertain  whether  it  would 
support  the  weight  of  the  lineman. 

Our  conclusion  is  that  a  person  who  uses  a  pole,  buildings 
steamboat  or  other  property  of  another  as  a  mere  licensee  — 
such  property  remaining  in  the  control  and  possession  of  the 
owner  —  is  not  bound  to  establish  a  system  of  inspection  and 
repairs  in  i*egard  to  such  property  in  order  to  protect  his 
employees  from  injury  because  of  a  hidden  defect  only  discov- 
erable by  a  system  of  inspection  involving  the  necessity  of 
dominion  over  the  property.  It  follows  that  the  exceptions 
were  well  taken. 

The  judgment  should  be  reversed  and  a  new  trial  granted^ 
with  costs  to  abide  the  event. 

O'Brien,  Landon  and  Werner,  JJ.,  concur  with  Cullen^ 
J. ;  Gray  and  IIaioht,  JJ.,  concur  with  Parker,  Ch.  J. 

Judgment  affirmed. 
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In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  David 

Dows,  Senior,  Deceased. 

Alexander  E.  Orr  et  al.,  as  Executors  and  Trustees  under 
the  Will  of  David  Dows,  Senior,  Deceased,  et  al..  Appel- 
lants ;  The  Comptroller  op  the  State  of  New  York  et  al.. 
Respondents. 

1.  Trakbfer  Tax  —When  Tax  Is  on  Succession,  not  on  Property. 
The  tax  imposed  by  the  Transfer  Tax  Act  (L.lb96,  ch.  908,  amd.  L.  1897, 
ch.  284),  upon  transfers  made  under  power  of  appointment,  is  a  tax  on 
the  right  of  succession  and  not  on  the  property,  and,  therefore,  does  not 
relieve  from  taxation  thereunder  trust  funds  as  to  which  a  power  of 
appointment  is  exercised,  because  invested  in  corporations  liable  to  taxa- 
tion on  their  own  capital  and  •in  bonds  exempt  from  taxation. 

2.  Power  of  Appointment — Time  of  Exercise  —  Form  of  Prop- 
erty. Transfers  under  a  power  of  appointment  given  the  beneficiary  by 
a  will  creating  a  trust  in  real  estate  are  subject  to  a  transfer  tax,  under 
the  provision  of  such  act  as  amended  for  a  tax  on  transfers  made  under 
a  power  of  appointment,  where  at  the  time  of  the  exercise  of  the  power, 
subsequent  to  the  enactment  of  such  statute,  the  property  was  in  the  form 
of  personalty,  having  been  converted  thereto  by  the  trustees  under  a 
power  of  sale  in  the  will,  although  at  the  time  of  the  death  of  the  original 
testator  it  was  not,  as  real  estate,  subject  to  any  such  tax. 

3.  Remainders.  Remainders  created  in  a  trust  fund  by  the  exercise  of 
a  power  of  appointment  by  the  beneficiary  under  the  will  creating  the 
trust  are  subject  to  taxation  at  the  time  of  the  transfer  under  such  act 
where  they  are  absolute  and  not  subject  to  be  divested  or  to  fail  in  any 
contingency  whatever,  and  their  present  value  is  determinable  by  aid  of 
the  table  of  annuities,  and  they  do  not  come  within  the  exception  of  sec- 
tion 222,  providing  that  an  interest  limited,  conditioned,  dependent  or 
determinable  upon  the  happening  of  a  contingency  or  future  event  by 
reason  of  which  its  market  value  cannot  be  ascertained  at  the  time  of 
the  transfer  shall  be  taxable  when  the  person  beneficially  entitled  thereto 
shall  come  into  actual  possession  or  enjoyment  thereof. 

Matter  qfJOotoa,  60  App.  Div.  680,  affirmed. 

(Argued  April  16,  1901;  decided  May  17,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
28,  1901,  affirming  an  order  of  the  surrogate  of  the  county  of 
New  York  imposing  a  transfer  tax  on  a  portion  of  the  estate 
of  David  Dows,  Senior. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Hordee  E.  Deming  and  Julius  Henry  Cohen  for  appellants. 
The  transfer  of  the  remainders  to  David  Dows,  3d,  Robert 
Dows  and  Kenneth  Dows  cannot  be  taxed  until  the  remainder- 
men come  into  actual  possession  and  enjoyment  of  the  prop- 
erty. {Estate  of  Howell,  N.  Y.  L.  J.,  April  2,  1901,  p.  25 ; 
Matter  of  Hoffman,  143  N.  Y.  327;  Matter  of  Curtis,  142 
K  Y.  222;  Matter  of  Enstan,  113  N.  Y.  174;  Matter  of 
Vassar,  127  N.  Y.  1 ;  Matter  of  Roosevelt,  143  N.  Y.  120.) 
All  the  property  covered  by  the  6th  paragraph  and  a  large 
part  of  the  property  covered  by  the  8th  paragraph  of  the  will 
of  David  Dows,  Senior,  was  real  estate  at  the  time  of  his 
death  and  its  transfer  from  him  is  not  taxable  under  the  Trans- 
fer Tax  Law.  {HiUen  v.  Iselin,  144  N.  Y.  365 ;  Hume  v. 
RandaU,  141  N.  Y.  499 ;  Genet  v.  Hunt,  113  N.  Y.  158 ; 
Matter  of  Harbeck,  161  N.  Y.  211 ;  Campbell  v.  Stokes,  142 
N,  Y.  23  ;  Matter  of  Seaman,  147  N.  Y.  69 ;  Matter  of  See- 
heck,  140  N.  Y.  241 ;  Bowditch  v.  Ayrault,  138  N.  Y.  222; 
Matter  of  Tienk€7i,  131  N.  Y.  391 ;  1  R.  S.  723,  §  13 ;  Com. 
^nonwedlth  v.  Williams,  113  Penn.  St.  29.)  The  tax  under 
subdivision  5  (the  power  of  appointment  provision  added  in 
1897)  of  section  220  of  the  Tax  Law  is  a  tax  not  upon  trans- 
fer of  property  but  upon  property.  Certain  stocks  and  bonds 
are,  therefore,  not  taxable  in  this  proceeding.  {Master  of 
Swift,  137  N.  Y.  83.) 

Jabish  Holmes,  Jr.,  and  Joseph  TT.  Middlebrook  for 
respondents.  Chapter  284  of  the  Laws  of  1897,  imposing  a 
tax  upon  a  succession  created  by  the  exercise  of  a  power  of 
appointment,  is  constitutional.  {Matter  of  Yanderbilt,  163 
N.  Y.  597 ;  50  App.  Div.  246.)  Non-taxable  securities  can 
be  appraised  in  determining  the  value  of  the  succession  created 
by  the  exercise  of  the  power.  {Plummer  v.  CoUr,  178  U.  S. 
115 ;  Matter  of  Plummer,  161  N.  Y.  631 ;  Murdock  v.  Ward, 
178  U.  S.  139 ;  Matter  of  Sherman,  153  K  Y.  1 ;  Matter  of 
Harbeck,  161  N.  Y.  218 ;  Matter  of  Swift,  137  N.  Y.  77 ; 
Matter  of  Hoffman,  143  N.  Y.  329 ;  Matter  of  Bronso7i, 
150  N.  Y.  6.)     The  trust  funds  being  personal  property  when 
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they  vested  in  the  children  of  David  Dows,  Jr.,  in  1899,  bj 
their  father's  exercise  of  the  power  of  appointment,  that  suc- 
cession is  taxable,  even  if  the  trust  funds  were  real  estate 
when  David  Dows,  Sr.,  died  in  1890.  {Matter  of  Sutton^  3 
App.  Div.  208 ;  li9  K  Y.  G18 ;  Matter  of  Swift,  137  N.  Y. 
77 ;  Matter  of  Bartow,  30  Misc.  Kep.  27.) 

CuLLEN,  J.  David  Dows,  Sr.,  died  March  30th,  1880,, 
leaving  as  a  part  of  his  estate  a  valuable  piece  of  real  prop- 
erty, which  he  devised  to  his  trustees  in  trust  to  pay  the 
income  to  his  son  David  Dows,  Jr.,  during  life,  "  And  upon 
the  death  of  my  said  son  the  said  property,  with  all  accumu- 
lations of  interest,  income  and  profits  shall  vest  absolutely, 
and  at  once,  in  such  of  his  children  him  surviving,  and  the 
issue  of  his  deceased  children  as  he  may  by  his  last  will  and 
testament  designate  and  appoint,  and  in  such  manner,  and 
upon  such  terms  as  he  may  legally  impose.  But  in  case  my 
said  son,  David  Dows,  Jr.,  die  intestate,  then  said  property, 
with  all  accumulations  of  interest,  income  and  profits  shall  vest 
absolately  and  at  once  in  his  children  him  surviving,  sliare  and 
share  alike,  and  the  issue  of  his  deceased  children  (such  issue 
to  take  share  and  share  alike  the  portion  which  the  parent 
would  have  received  if  living)  to  be  paid  to  them  at  the  times 
and  in  the  proportion  following,  to  wit."  A  similar  devise 
was  made  of  a  share  of  the  testator^s  residuary  estate.  The 
will  gave  the  trustees  a  power  of  sale  over  the  real  property, 
which  was  exercised  during  the  life  of  David  Dows,  Jr.,  and 
a  large  portion  of  the  proceeds  invested  in  the  stocks  of  cor- 
porations. David  Dows,  Jr.,  died  January  13th,  1899,  leaving 
a  last  will  and  testament,  by  which  he  exercised  the  power  of 
appointment  given  him  by  the  will  of  his  father,  in  favor  of 
his  three  sons.  By  his  will  he  gave  to  each  of  his  sons  the 
income  of  three  undivided  forty-eighths  till  liis  son  Robert 
attained  the  age  of  twenty-one  years  or  sooner  died,  of  four 
forty-eighths  until  Robert  attained  twenty-five  years  or  sooner 
died,  and  nine  forty-eighths  until  Robert  attained  thirty  years 
or  sooner  died.     Thus  each   son  was  given   the  income  of 
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sixteen  forty-eighths  or  one-third  of  the  property.  At  the 
termination  of  these  life  estates  the  principal  was  given  to 
another  son.  That  is  to  say,  to  B  was  given  the  principal  of 
the  share,  the  income  of  which  A  had  \yeeu  receiving ;  to  C 
the  principal  of  what  had  been  B's  share,  and  to  A  the  prin- 
cipal of  C's  share.  In  result  each  son  receives  one-third  of  the 
property  absolutely,  for  the  will  provides  ''  that  each  interest 
for  life  or  remainder  shall  vest  absolutely  and  at  once  upon  my 
<}eath,  in  legal  and  not  equitable  ownership,  and  without  con- 
tingency." But  each  son  instead  of  being  given  the  remainder 
in  his  own  share  after  Robert  arrives  at  the  age  of  thirty  years 
is  given  the  remainder  in  another  son's  share,  though  the 
shares  are  exactly  equal.  The  learned  surrogate  imposed  a  tax 
on  the  property  passing  under  this  power  of  appointment  both 
on  the  life  estates  and  on  the  remainders.  His  order  was 
afiirmed  by  the  Appellate  Division  and  an  appeal  has  been 
taken  to  tliis  court. 

The  first  objection  raised  to  the  order  of  the  Surrogate's 
Oourt  is  that  the  tax  imposed  under  the  amendment  of  April 
16th,  '97  (Chap.  284),  to  the  Taxable  Transfer  Act  of  1896, 
upon  transfers  made  under  a  power  of  appointment,  is  a  tax  on 
property  and  not  on  the  right  of  succession,  and  that,  there- 
fore, so  much  of  the  fund  as  was  invested  in  incorporated  com- 
panies liable  to  taxation  on  their  own  capital  and  in  certain 
bonds  of  the  state  of  New  York  and  bonds  of  the  city  of  New 
York  exempt  from  taxation  by  statute,  was  not  subject  to  the 
tax.  On  this  question  we  are  concluded  by  the  previous  decis- 
ions of  this  court  {Matter  of  Vanderhilt^  163  N.  Y.  597 ; 
affirmed  on  opinion  of  Justice  Paiterson  below  in  50  App. 
Div.  at  p.  2J:6  ;  same  case  decided  without  opinion,  166  N. 
Y.  64:0),  and  little  need  be  now  said  thereon.  The  theory  on 
which  taxation  on  the  devolution  of  estates  at  the  death  of 
their  owners  is  based  and  its  validity  upheld  even  in  cases 
where  tlie  state  seeks  to  reach  United  States  securities  is 
clearly  established,  not  only  by  our  own  decisions  {Matter  of 
Swift,  137  N.  Y.  77 ;  Matter  of  Sherman,  153  N.  Y.  1),  but  by 
those  of  the  Supreme  Court  of  the  United  States.     {Magoun 
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V.  Illinois  Trust  <&  Sav,  Bank^  170  U.  S.  283 ;  Plummer  v. 
Coler,  178  C.  S.  115 ;  Murdock  v.  Ward,  178  D.  S.  139.)  In 
Magaun  v,  jT/n^^  Company  it  is  said  of  such  taxes :  "  They  are 
based  on  two  principles :  1.  An  inheritance  tax  is  not  one  on 
property,  but  one  on  the  succession.  2.  The  right  to  take  prop- 
erty by  devise  or  descent  is  the  creature  of  the  law,  and  not  a 
natural  right  —  a  privilege,  and,  therefore,  the  authority 
which  confers  it  may  impose  conditions  upon  it.  From  these 
principles  it  is  deduced  that  the  states  may  tax  the  privilege, 
discriminate  between  relatives  and  between  these  and  strangei^s, 
and  grant  exemptions,  and  are  not  precluded  from  tliis  power 
by  the  provisions  of  the  respective  state  constitutions  requir- 
ing uniformity  and  equality  of  taxation."  The  same  doctrine 
was  again  asserted  in  Kiwwlton  v.  Moore  (178  U.  S.  41).  It 
is  insisted,  however,  that  the  title  of  the  present  owners  is 
deduced  from  the  will  of  David  Dows,  Sr.,  and  not  from  that 
of  his  son  David  Dows,  Jr%  and  in  support  of  this  claim  are 
<.dted  the  cases  of  Genet  v.  Hunt  (113  N.  Y,  158)  and  Matter 
of  Harbeck  (161  N.  Y.  211).  The  proposition  is  doubtless 
true  to  a  certain  extent.  For  the  purpose  of  determining 
whether  the  execution  of  a  power  is  in  contravention  of  the 
Statute  of  Perpetnities,  the  estate  created  under  such  power 
nmst  bo  referred  back  to  the  instrument  granting  the  power. 
This  is  settled  law  and  was  so  held  in  Geriet  v.  Hunt  {supra). 
Any  other  rule  would  permit  the  evasion  of  the  statute  against 
perpetuities  by  the  grant  of  powers.  The  decision  in  Matter 
of  Harbeck  {supra)  proceeded  on  the  ground  that  at  the  time 
of  the  exercise  of  the  power  of  appointment  in  that  case  the 
legislature  had  not  provided  for  the  taxation  of  transfers 
nnder  such  powers.  But  whatever  be  the  technical  source  of 
title  of  a  grantee  under  a  power  of  appointment,  it  cannot  be 
denied  that  in  reality  and  substance  it  is  the  execution  of  the 
power  that  gives  to  the  grantee  the  property  passing  under  it. 
The  will  of  Dows,  Sr.,  gave  his  son  a  power  of  appointment 
to  be  exercised  only  in  a  particular  manner,  to  wit,  by  last  will 
and  testament.  If,  as  said  bv  the  Supreme  Court  of  the  United 
States,  the  right  to  take  property  by  devise  is  not  an  inherent  or 
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natural  right,  but  a  privilege  accorded  by  the  state  which 
it  may  tax  or  eharge  for,  it  follows  that  the  right  of  a  tes- 
tator to  make  a  will  or  testamentary  instrument  is  equally  a 
privilege  and  equally  subject  to  the  taxing  power  of  tlie  state. 
When  David  Dows,  Sr.,  devised  this  property  to  the  appoint- 
ees under  the  will  of  his  son,  he  necessarily  subjected  it  to 
the  charge  that  the  state  might  impose  on  the  privilege 
accorded  to  the  son  of  making  a  will.  That  charge  is  the 
same  in  character  as  if  it  had  been  laid  on  the  inheritance  of 
the  estate  of  the  son  himself,  that  is,  for  the  privilege  of 
succeeding  to  property  under  a  will.  Had  the  fund  passed 
in  default  of  an  exercise  of  the  power  of  appointment  a  very 
different  proposition  would  be  presented.  We  express  no 
opinion  on  the  question  whether,  under  such  circumstances,  the 
tax  imposed  by  the  amendment  of  1897  could  be  deemed 
other  than  a  tax  on  the  property  itself. 

The  second  objection  urged  against  the  order  appealed  from 
is,  that  at  the  death  of  David  Dows,  Sr.,  the  property  was 
real  estate  on  which  there  was  at  that  time  no  transfer  tax  as 
against  lineal  descendants  of  the  testator.  In  Matter  of 
Sutton  (3  App.  Div.  208 ;  affirmed  by  this  court  on  opinion 
below,  149  N.  Y.  618)  the  will  directed  an  equitable  conver- 
sion of  the  realty  into  personalty.  It  was  held  that  the  actual 
form  in  which  the  property  existed  at  the  time  of  the  tes- 
tator*s  death  determined  its  liability  to  a  transfer  tax,  and 
that  being  real  estate,  it  was  exempt.  The  same  rule  governs 
the  present  case.  At  the  time  of  the  execution  of  the  power 
of  appointment  under  the  will  of  David  Dows,  Sr.,  the  prop- 
erty was  personal.  As  we  have  held  that  it  is  the  execution 
of  that  power  which  subjects  grantees  under  it  to  the  transfer 
tax,  it  follows  that  the  condition  or  form  of  the  property  at 
the  time  of  such  execution  must  control. 

The  third  objection  is,  that  the  legatees  or  devisees  of  the 
remainders  are  not  subject  to  taxation  until  the  precedent 
estates  terminate  and  the  remainders  vest  in  possession. 
Practically  each  son  of  David  Dows,  Jr.,  is  bequeathed  one- 
third  of  the  fund  absolutely,  with  the  time  of  enjoyment  in 
possession    postponed.     What   jnotive   dictated   the   curious 
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shifting  of  remainders  found  in  the  will  of  David  Dows, 
Jr.,  we  do  not  know,  nor  is  it  necessarj?  tliat  we  speculate 
thereon.  We  shall  treat  these  remainders  as  they  are  given 
in  the  will,  that  is,  each  at  the  termination  of  a  life  estate  in 
another  party.  Still,  under  the  statute,  it  is  plain  that  they 
are  presently  taxable.  Subdivision  4,  section  220  of  the  Tax 
Act  (amended  by  chap.  284,  Laws  of  '97)  directs  that  the  tax 
shall  be  imposed  "  when  any  such  person  or  corporation  becomes 
beneficially  entitled,  in  possession  or  expectancy,  to  any 
property  or  the  income  thereof  by  any  such  transfer,  whether 
made  before  or  after  the  passage  of  this  act."  Section  222 
of  the  same  law  provides  that  all  taxes  shall  be  due  and 
payable  at  the  time  of  the  transfer,  except  that  "  taxes  upon 
the  transfer  of  any  estate,  property  or  interest  therein  limited, 
conditioned,  dependent  or  determinable  upon  the  happening 
of  any  contingency  or  future  event  by  reason  of  which  the 
fair  market  value  thereof  cannot  be  ascertained  at  the  time  of 
the  transfer  as  herein  provided,  shall  accrue  and  become  due 
and  payable  when  the  persons  or  corporations  beneficially 
entitled  thereto  shall  come  into  actual  possession  or  enjoyment 
thereof."  Under  a  statute  substantially  the  same  in  phrase- 
ology, this  court  held,  by  Finch,  J.,  in  Matter  of  Hoffman 
(143  N.  Y.  327),  that  mere  possibilities  or  chances  of  the  acqui- 
sition of  property,  including  not  only  contingent  estates,  but 
also  estates  technically  vested,  but  liable  to  be  divested,  were 
not  liable  to  taxation  until  the  contingencies  had  passed  or 
been  fulfilled,  and  the  right  to  succeed  to  property  become 
certain  and  absolute.  This  doctrine  has  no  application  to  the 
remainders  given  to  the  sons  of  David  Dows,  Jr.  They  are 
absolute  and  not  subject  to  be  divested  or  to  fail  in  any  con- 
tingency whatever.  By  statute  they  are  alienable,  devisable, 
descendible,  and  if  the  property  were  real  estate,  it  could 
be  sold  on  execution  against  their  owners.  {Sheridan  v. 
House,  4  Keyes,  569 ;  Moore  v.  Littel,  41  N.  Y.  66.)  By  the 
aid  of  the  table  of  annuities,  upon  the  faith  of  which  large 
sums  are  constantly  distributed  by  the  courts,  the  present  value 
of  these  remainders  is  capable  of  ready  computation.     There- 
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fore,  they  do  not  fall  within  the  exception  of  the  statnte,  and 
are  enbject  to  present  taxation.  Matter  of  lioosevelt  (143  N. 
Y.  120)  is  not  in  conflict  with  this  view.  '  In  that  case  it  was 
held  that  certain  vested  remainders  should  not  be  taxed  until 
the  termination  of  the  preceding  life  estate.  The  will  then 
before  the  court  bequeathed,  after  the  death  of  the  life  ten- 
ant, seven  life  annuities  contingent  upon  the  survival  of  the 
life  tenant  by  the  annuitants,  with  cross  remainders  among  the 
annuitants  themselves.  These  annuities  being  contingent  were 
not,  under  the  rule  declared  by  Judge  Finch  in  the  Uqfman 
case,  taxable  or  their  value  ascertainable  until  they  came  into 
actual  existence.  The  remainders  given  by  the  will  were  sub- 
ject to  these  annuities.  As  the  value  of  the  annuities  was  not 
capable  of  ascertainment,  the  value  of  the  remainders  subject 
to  those  annuities  was  necessarily  equally  incapable  of  computa- 
tion. It  was  on  this  ground  the  decision  proceeded.  There 
is  no  such  difficnly  in  the  present  case,  and  the  decision  of  the 
lioosevelt  case  is,  therefore,  not  in  point. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Pabker,  Ch.  J.,  O'Bbien,  Baktlett,  Martin^  Vann  and 
Landon,  JJ.,  concur. 

Order  affirmed. 
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Alonzo  E.  Smith,  Kespondent,  v.  Chablbs  W.  WETMORti, 
Individually  and  as  Trustee  for  himself  and  his  Associates, 
Oliver  L.  Jones  et  al.,  Appellants,  Impleaded  with  Another. 

1.  Pleading  —  Amendment  on  Afpbal.  A  complaint  in  an  action  to 
foreclose  a  mechanic's  lien,  which  contains  no  allegation  of  facts  excusing 
the  production  of  an  engineer's  certificate  required  by  the  contract,  may 
be  amended  on  appeal  to  cure  such  defect,  where  proof  was  admitted  at 
the  trial  without  objection  showing  notice  to  the  contractor  that  the  owner 
himself  would  assume  charge  of  the  work  and  elected  to  complete  it, 
which  dispenses  with  the  production  of  such  a  certificate. 

2.  Contract  —  Rkscission  —  Condition  as  to  Certificate.  Refusal 
t4^  permit  a  contractor  t  >  go  on  with  his  woik,  virtually  repudiating  the 
contract,  gives  the  contractor  an  immediate  cause  of  action  and  relieves 
him  from  the  obligation  to  produce  the  certificate  of  an  engineer  required 
by  the  contract  as  a  condition  of  payment. 

Smith  V.  Weifnore,  41  App.  Div.  290,  affirmed. 

(Argued  May  13.  1901;  decided  May  24,  1901.) 
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Appeal  from  a  judgment  of  the  Appellate  Divisiou  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  11,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
iire  stated  in  the  opinion. 

Charlea  F.  Brown,  J.  Langdon  Ward  and  George  W. 
Weiffenhdch  for  appellants.  The  complaint  having  alleged 
substantial  performance  and  having  failed  to  allege  reasons 
for  failure  to  obtain  the  engineer's  certificate  as  required  by 
the  contract ;  and  the  defendants  having  duly  objected  to  the, 
admission  of  all  evidence  offered  tending  to  show  excuses  for 
non-performance  or  non-production  of  the  engineer's  certifi- 
cate, as  irrelevant  under  the  pleadings,  and  having  duly 
excepted  to  the  rulings  of  the  trial  court,  admitting  such  evi- 
dence, and  having  duly  moved  to  dismiss  the  complaint,  and 
no  amendment  of  the  complaint  having  been  asked  or  obtained 
at  the  trial,  the  judgment  is  n^n  aecundiim  allegata  et  probata, 
and  should  have  been  reversed.  {Bossert  v.  Poerschke,  51 
App.  Div.  381 ;  MacK,  F.  S.  Co.  v.  Mayor,  etc.,  21  App. 
Div.  474 ;  Beecher  v.  Schvha^k,  1  App.  Div.  363 ;  Elting  v. 
Bayton,  17  K.  Y.  Supp.  849 ;  144  N.  Y.  644 ;  Schnaier  v. 
Nathan,  31  App.  Div.  225 ;  Fox  v.  Davidson,  36  App. 
Div.  159 ;  Southwick  v.  F.  Nat.  Bank,  84  ]!f .  Y.  420 ;  Reed 
V.  McConneU,  133  N.  Y.  425  ;  Took^  v.  Amoux,  76  N.  Y. 
397 ;  Neudecker  v.  KohZberg,  81  N.  Y.  301.)  It  was  error 
for  the  Appellate  Division  to  order  an  amendment  of  the 
complaint.  {Tooker  v.  Amotix,  76  N.  Y.  397 ;  Neudecker 
V.  KoMberg,  81  N.  Y.  297 ;  Code  Civ.  Pro.  §  533.) 

Henry  A.  Monfort  for  respondent.  The  provisions  of  the 
contract  relating  to  the  engineer's  certificate  were  rendered 
inapplicable  by  the  notice  given  by  the  defendant  Wetmore, 
that  he  would  proceed  to  complete  the  contract  himself,  and 
by  his  assuming  to  do  so.  {Beardsley  v.  Cook,  143  N.  Y.  148 ; 
lihigU  V.  TT.  L  Works,  149  N.  Y.  439 ;  Weeks  v.  O'BHeti, 
141  X.  Y.  199  ;  Ilall  v.  Lojig,  34  Misc.  Eep.  1  ;  McManusY. 
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Western  Assur.  Co.^  22  Misc.  Rep.  269 ;  Langdon  v.  BurriU^ 
21  Vt.  466;  DoU  v.  NohU,  116  N.  Y.  230.)  If  an  amend- 
ment of  the  complaint  were  eeeential  to  the  judgment  it  was 
entirely  competent  for  the  court  below,  upon  appeal,  to  amend 
the  pleading,  as  it  did,  to  conform  to  the  proof.  (Code  Civ. 
Pro.  §  723 ;  Harris  v.  Tumhridge,  83  N.  Y.  92 ;  Reed&r  v. 
Sayre,  70  N.  Y.  190 ;  Southwick  v.  F.  Nat.  Bank,  84  N.  Y. 
420  ;  GUlies  v.  Manh,  B,  Imp.  Co,,  1^7  N.  Y.  420  ;  Rogers 
V.  N.  T.  <&  T.  Z.  Co.,  134  N.  Y.  197.) 

O'Brien,  J.  This  was  an  action  by  a  contractor  to  fore- 
close a  mechanic's  lien,  for  the  balance  of  the  contract  price 
alleged  to  be  due.  The  only  issue  of  fact  presented  by  the 
pleadings  was  the  performance  of  the  contract  by  ^he  plaintiff. 
Considerable  proof  was  given  upon  the  subject,  but  the  learned 
trial  court  found  that  the  plaintiff  had  performed  the  contract 
and  that  there  was  a  balance  due  to  him  of  something  over 
six  thousand  dollars.  The  Appellate  Division  affirmed  the 
judgment  and  the  decision  of  that  court  was  unanimous. 
Therefore,  all  the  disputed  facts  are  to  be  taken  by  this  court 
as  settled  beyond  all  further  controversy  and  we  must  assume 
that  the  facts  so  found  are  supported  by  evidence.  The 
appeal  can  be  sustained,  if  at  all,  only  upon  the  exceptions 
taken  at  the  trial  and  presented  by  the  record.  This  was  an 
equity  action  tried  before  the  court  and  the  judgment  should 
not  be  disturbed  upon  any  ruling  relating  to  the  admission  or 
exclusion  of  evidence,  unless  it  appears  that  the  error  was  of 
such  a  substantial  character  as  to  affect  the  result,  or  prejudice 
the  rights  of  the  defeated  party.  The  record  presents  only 
one  exception  that  calls  for  any  discussion,  and  indeed  it  is 
the  only  one  that  has  been  discussed  by  the  learned  counsel 
for  the  appellants. 

It  appears  that  the  contract  for  the  performance  of  the 
work  contained  a  provision  that  when  the  work  was  com- 
pleted in  accordance  with  the  contract  and  specifications  of 
the  engineer  and  he  should  make  a  final  estimate  of  the  qual- 
ity, quantity  and  value  of  the  work,  according  to  the  terms 
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of  the  contract,  then  the  full  amount  appearing  to  be  due 
to  the  contractor  should  be  paid  to  him  at  such  time  and  place 
as  he  might  designate  upon  presenting  the  certificate  of  the 
engineer  of  the  amount  due.  The  contractor  did  not  procure 
this  certificate,  but  gave  proof  at  the  trial  sufficient  to  satisfy 
the  court  that  he  had  performed  the  contract.  It  was  held  in 
the  case  of  Weeks  v.  O^Brien  (141  N.  Y.  199)  that  where  a 
contract  contains  a  provision  of  this  character  it  is  essential 
to  allege  in  the  complaint  performance  of  that  condition,  or 
set  forth  facts  excusing  the  party  who  has  failed  to  procure 
it.  It  was  held  that  the  certificate  was  a  condition  precedent 
to  the  right  to  maintain  the  action,  and  while  the  failure  of 
the  party  to  procure  it  might  be  excused,  yet  it  was  necessary 
to  plead  the  facts  upon  which  the  excuse  was  founded.  In 
this  case  the  complaint  contained  no  allegation  that  the  certifi- 
cate had  been  procured,  nor  any  statement  of  facts  excusing 
the  defendant  from  the  necessity  of  producing  it  at  the  trial. 
But  the  learned  court'  below,  in  affirming  the  judgment,  also 
directed  an  amendment  of  the  complaint  in  this  respect.  The 
point  is  now  raised  by  the  learned  counsel  for  the  defendant 
that  the  court  below  had  no  power  to  amend  the  pleading  so 
as  to  cover  this  defect  in  a  case  where  the  proof  had  been 
admitted  at  the  trial  against  the  objection  and  exception  of 
the  defeated  party.  We  will  assume,  for  the  purposes  of  this 
appeal,  that  the  learned  counsel  is  correct  in  that  proposition. 
If,  however,  there  was  proof  given  at  the  trial  without  objec- 
tion to  warrant  a  recovery  without  the  certificate,  it  was  com- 
petent for  the  learned  court  below,  upon  appeal,  to  amend  the 
complaint  by  conforming  it  to  the  facts  proved.  It  has  also 
been  held  by  this  court  that  a  stipulation  in  the  contract 
requiring  the  certificate  of  the  engineer  or  architect,  as  a  con- 
dition precedent  to  the  right  to  maintain  an  action  for  the 
contract  price,  has  no  application  where  a  notice  has  been 
given  to  the  contractor  that  the  owner  himself  would  resume 
charge  of  the  work  and  complete  the  contract.  ( Weeks  v. 
(PBrien^  supra  '^  Beardsley  v.  Cook^  143  N.  Y.  143;  liingle 
V.  WaUis  Iron  Works,  149  N^.  Y.  439.) 
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It  appears  in  this  case  that  the  defendant  gave  written 
notice  to  the  contractor  that  he  would  himself  proceed  to  con- 
struct and  complete  the  work  at  the  contractor's  expense,  and 
would  deduct  the  cost  of  such  completion  from  the  amount 
which  would  become  payable  to  the  contractor  had  he  fulfilled 
his  obligation  under  the  contract.  This  notice  was  given  to 
the  contractor  on  the  ground  that  he  had  failed  and  refused  to 
perform  the  contract.  The  notice  also,  in  substance,  required 
the  contractor  to  discontinue  the  work  and  turn  it  over  to  the 
parties  selected  by  the  defendant  to  finish  it.  These  written 
notices  clearly  established  the  fact  that  the  contractor  was 
pi'evented  by  the  defendant  from  completing  the  work,  if 
anything  then  remained  to  be  done,  and  that  the  defendant 
elected  to  finish  and  complete  the  work  himself  according  to 
his  own  ideas  of  what  the  contract  required  at  the  expense  of 
the  contractor.  If  these  letters  were  properly  in  the  record, 
the  learned  court  below  on  appeal  committed  no  error  in  so 
amending  the  complaint  as  to  conform  to  the  proof.  On  an 
issue  of  performance  it  was  competent  for  the  contractor  to 
prove,  if  he  could,  that  the  owner  himself  took  the  work  out 
of  his  hands  and  assumed  to  complete  it.  In  such  a  case  when 
the  contractor  sues  to  recover  the  balance  due  to  him  upon  the 
contract,  he  is  not  required  to  produce  the  certificate. 
( Wnght  v.  JiemenSy  133  N.  Y.  298.)  The  object  of  that 
provision  of  the  contract  was  to  furnish  to  the  owner,  when 
called  upon  to  pay  the  contract  price  of  the  work,  authentic 
evidence  that  the  work  had  been  performed.  If  the  owner 
himself  proceeds  under  the  contract  to  complete  the  work  he 
needs  no  certificate  to  apprise  him  wliether  the  contractor  has 
performed  on  his  part.  The  written  notice  in  the  form  of 
letters  by  the  defendant  to  the  plaintiif  that  the  former  elected 
to  complete  the  work  himself  were  produced  at  the  trial  and 
offered  in  evidence  by  the  plaintiff's  counsel.  The  only  objec- 
tion interposed  was  that  one  of  the  letters  was  irrelevant  and 
immaterial.  There  was  no  objection  that  they  were  inadmis- 
sible under  the  pleading  and,  hence,  we  think  that  the  learned 
trial  court  committed  no  error  in  receiving  this  evidence. 
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There  was  some  oral  proof  given  in  tlie  case  tending  to  show 
what  was  done,  if  anything,  by  the  defendant  to  prevent  the 
contractor  from  continuing  the  work.  This  testimony  was  in 
one  or  two  instances  objected  to  upon  the  ground  that  it  was 
not  covered  by  the  pleadings.  But  the  testimony  was  of  no 
importance  if  the  plaintiff  had  made  a  case  that  rendered  the 
certificate  of  the  engineer  entirely  inapplicable  and  useless, 
and  we  think  such  a  case  was  made  by  the  proof,  without 
objection,  that  the  defendant  had  himself  resumed  charge  of 
the  work  and  elected  to  complete  it. 

Moreover,  when  performance  of  a  contract  is  alleged  by  the 
plaintiff  and  denied  by  the  defendant,  it  is  competent  for  the 
plaintiff  to  prove  that  the  defendant  would  not  allow  him  to 
perform,  or  repudiated  the  contract,  or  had  committed  a 
breach  of  it  himself,  by  hindering  performance  or  refusing  to 
abide  by  its  obligations.  {JSurtis  v.  Thompson,  42  N.  Y. 
246  ^Bunge  v.  IToop,  48  N.  Y.  225 ;  Howard  v.  Daly,  61  N. 
Y.  362 ;  Langdon  v.  BurrUt,  21  Vt.  466 ;  Bishop  on  Cont. 
§  1428.)  Assuming  that  there  was  no  proper  i)roof  in  the 
case  to  excuse  the  production  of  the  certificate,  there  was 
proof  tending  to  show  that  the  defendant  refused  to  allow  the 
plaintiff  to  go  on,  and  that  he  virtually  repudiated  the  contract 
as  binding  upon  him.  He  treated  the  contract  as  broken  and 
refused  to  abide  by  it  any  longer.  This  gave  the  plaintiff 
an  immediate  cause  of  action,  even  though  something  still 
remained  to  be  done,  and  relieved  him  from  any  obligation  to 
produce  the  certificate.  In  this  view  of  the  case  perhaps  no 
amendment  of  the  complaint  was  necessary,  but  since  the 
learned  court  below  ordered  the  amendment  out  of  abundant 
caution,  the  defendant  cannot  complain. 

We  are,  therefore,  of  opinion  that  the  record  does  not  dis- 
close any  error  of  law  which  would  warrant  this  court  in  dis- 
turbing the  judgment,  and  so  it  must  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  Martin,  Landon  and  Werner,  J  J., 
concur ;  Cullen,  J.,  not  sitting. 

Judgment  affirmed. 
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Ellen  M.  A.  Coyle,  Appellant,  v.  William  D.  Wakd  et  al., 

Eespondents. 

Pleading  —  Separate  or  Partial  Defenses.  Where  the  complaint 
in  an  equitable  action  states  several  transactions  qr  transfers  of  property 
following  a  general  allegation  of  a  conspiracy  to- defraud  and  procure 
the  title  to  the  property  by  means  of  certain  written  instruments,  all 
grouped  and  connected  together  so  as  to  constitute  but  one  cause  of 
action  or  omnibus  bill,  the  defendant  may  plead  facts  that  constitute  a 
a  defense  to  any  one  of  the  causes  of  action  or  a  partial  defense  to  the 
whole  complaint,  and  upon  demurrer  thereto  the  only  question  that  can 
arise  is  whether  the  facts  so  pleaded  are  sufficient  for  that  purpose. 

Chyle  ▼.  Ward,  86  App.  Div.  181,  affirmed. 

(Argued  April  25,  1901;  decided  June  4,  1901.) 

Appeal  from  a  iinal  judgment  of  the  Supreme  Court,  entered 
April  17,  1899,  dismissing  the  complaint  upon  the  merits, 
upon  an  order  of  the  Appellate  Division  in  the  fourth  judicial 
department,  affirming  an  interlocutory  judgment  of  Special 
Term  overruling  demurrers  interposed  by  plaintiff  to  defenses 
contained  in  the  answer. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edward  W.  S.  Johiaton  for  appellant.  The  demurrers 
are  well  taken.  {Dawley  v.  Brown^  79  N.  Y.  390  ;  SUywM 
V.  Chamherlain^  60  N.  Y.  272 ;  Jackson  v.  Andrews^  98  N. 
Y.  673 ;  Campbell  v.  ConsaivSy  25  N.  Y.  613 ;  Chapman  v. 
Hylier,  60  Pac.  Rep.  974 ;  Packet  Co,  v.  SickUs,  5  Wall. 
592 ;  Disch  v.  Tiinm,  101  Wis.  179 ;  Booth  v.  FvUer,  35 
App.  Div.  119;  Bliss  v.  Winters^  38  App.  Div.  174; 
O'Eourke  v.  Hall,  38  App.  Div.  534.) 

Thomas  AUison,  John  J.  O^Brien  and  John  F.  Ward 
for  respondents.  The  demurrers  were  properly  over- 
ruled. (Freeni.  on  Judg.  [4th  ed.]  §§  162,  168;  Williams 
v.  Barkley,  165  N.  Y.  48;  Fletcher  v.  Barber,  82  Hun, 
405;   Moore  v.    Citij  of  AU)any,   98   N.   Y.   396;   Smith 
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V.  Smithy  79  N.  Y.  634 ;  Hughes  v.  United  Pipe  LineSy  12 

K  Y.  S.  R.  704  ;  119  N.  Y.  423 ;  Thompson  v.  Halherty  109 

N.  Y.  329;  jS/^tV  v.  Bartletty  75  K  Y.  150;  Damdson   v.' 

ir^^c?,  20  Misc.  Kep.  148;  Gall  v.  Gaily  17  App.  Div.  312; 

ir.  Sav,  Bank  v.  r^^^?n  of  Solony  136  N.  Y.  465.) 

O'Bribn,  J.  The  only  question  in  this  ease  arises  npon  an 
appeal  from  the  order  overruling  the  defendants'  demnrrer 
to  certain  separate  and  partial  defenses  interposed  by  the 
defendants'  answer. 

The  plaintiff  and  the  two  defendants  are  the  three  children 
and  sole  heirs  at  law  of  one  Edward  Ward,*  wlio  died  on  the 
9th  of  November,  1897.  The  purpose  of  this  action,  as 
appears  from  the  complaint,  was  to  annul  and  set  aside  three 
written  instruments  purporting  to  have  been  executed  by  the 
deceased  and  from  the  allegations  of  the  pleadings  may  be 
described  as  follows : 

(1)  Two  instruments  purporting  to  be  deeds  or  conveyances 
of  all  the  real  estate  that  the  deceased  then  had  and  which  is 
specifically  described  in  the  complaint,  one  dated  May  2d,  1895, 
and  the  other  June  11th,  1895,  which  were  duly  recorded. 
The  complaint  does  not  state  that  these  deeds  purported  to 
cover  different  parcels  of  land,  but  the  fair  inference  from  the 
general  allegations  is  that  they  both  conveyed  the  same  land, 
being  all  the  land  that  the  deceased  owned.  The  inference  is 
permissible  from  the  very  general  language  of  the  complaint, 
that  one  deed  followed  the  other,  and  that  both  cover  the 
same  property.  It  was  alleged  that  these  conveyances  were 
procured  by  the  defendants  from  the  deceased  by  means  of  a 
fraudulent  conspiracy  on  the  part  of  the  grantees  to  defraud 
deceased  and  deprive  him  of  his  property,  and  that  they  were 
the  result  of  fraud  or  undue  influence  practiced  by  the  defend- 
ants upon  the  deceased. 

(2)  The  last  will  and  testament  of  the  deceased,  dated  June 
21st,  1895,  a  copy  of  which  is  attached  to  the  complaint.  The 
relief  demanded  was  that  the  deeds  described  and  the  will 
referred   to  be  declared  null  and   void.     The  defendants' 
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answer,  among  other  things,  interposed  as  a  separate  defense 
to  so  much  of  the  cause  of  action  stated  in  the  complaint  as 
related  to  the  deed  of  May  2nd,  1896,  a  former  judgment 
upon  the  merits  recovered  by  the  defendants  against  the 
deceased  in  his  lifetime  and  entered  about  June  20th,  1897. 
The  pleadings  in  this  action,  with  the  decision  and  the  findings 
of  the  referee,  were  referred  to  and  made  a  part  of  the  answer 
and  attached  thereto.  That  was  plainly  an  action  by  the 
deceased  in  his  lifetime  to  set  aside  the  deed  of  May  2nd, 
1895,  on  the  same  grounds  stated  in  the  complaint  in  the  case 
at  bar,  and  the  decision  was  in  favor  of  the  defendants.  These 
facts  were  also  interposed  as  a  further,  separate  and  distinct 
defense  to  so  much  of  the  cause  of  action  stated  in  the  com- 
plaint as  was  embraced  within  certain  paragraphs  thereia 
stated.  This  separate  defense  differs  only  from  the  one  above 
described  in  the  circumstance  that,  from  its  terms,  it  may  be 
construed  as  a  separate  defense  to  both  deeds  and  the  introduc- 
tory matter  preceding  the  principal  allegation.  The  pleader 
then  states  that  for  a  further,  sepamte  and  partial  defense  to 
the  entire  complaint  the  defendants  allege  the  same  facts  in 
regard  to  the  former  suit  above  stated. 

The  plaintiff  demurred  separately  to  each  of  the  defenses 
separately  stated  in  the  answer  and  based  upon  the  former 
suit  and  judgment  on  the  ground  that  in  law  they  were  upon 
their  face  insufficient.  We  think  the  demurrers  were  properly 
overruled.  The  former  suit  and  judgment  constituted  a  com- 
plete defense  to  the  cause  of  action  stated  in  the  complaint  so 
far  as  it  was  based  upon  the  deed  of  May  2d,  1895.  The  for^ 
mer  suit  and  judgment  was  between  the  defendants  and  the 
deceased  and  the  plaintiff  in  this  case  is  in  privity  with  the  plain- 
tiff in  the  former  suit.  It  was  a  partial  defense  to  the  whole 
complaint  and  a  partial  defense  to  the  cause  of  action  so  far  as 
it  is  based  on  the  deed  of  June  11th,  1895.  That  deed  is  so 
connected  by  the  allegations  of  the  complaint  with  the  deed 
of  May  2d,  1895,  that  a  defense  to  the  latter  may  be  also  a 
defense  to  the  former  so  far  as  that  question  can  be  determined 
on  the  face  of  the  pleadings.     While  the  complaint  is  num- 
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bered  by  paragraphs  it  contains  but  one  cause  of  action,  the 
gravamen  of  which  is  a  conspiracy  to  procure  the  deeds  and 
the  will  by  means  of  fraud  and  undue  influence.  The  prior 
judgment  was,  of  course,  no  defense  to  the  action  so  far  as  it 
is  based  upon  the  will,  but  since  the  three  instruments  are  made 
the  ground  of  but  one  cause  of  action  the  defenses  were  prop- 
erly pleaded.  {Thoinpson  v.  RaWert,  109  N.  T.  329  ;  Williams 
V.  Ba/rTdey^  165  N.  Y.  48 ;  Mom^e  v.  City  of  Alhcuny^  98  N. 
T.  396 ;  S^nith  v.  Smith,  79  N.  T.  634 ;  Fletcher  v.  Barber, 
82  Hun,  405  ;  Freeman  on  Judgments  [4th  ed.],  §§  162, 168.) 

When  in  an  equity  case  like  this  the  complaint  states  several 
transactions  or  transfers  of  property  following  a  general  allega- 
tion of  a  conspiracy  to  defraud  and  procure  the  title  to  the 
property  by  means  of  certain  written  instruments,  all  grouped 
and  connected  together  so  as  to  constitute  but  one  cause  of 
action  or  omnibus  bill,  the  defendant  may  plead  facts  that 
constitute  a  defense  to  any  one  of  the  causes  of  action  or  a 
partial  defense  to  the  whole  complaint,  and  upon  demurrer 
the  only  question  that  can  arise  is  whether  the  facts  so  pleaded 
are  sufficient  for  that  purpose.  (Code,  §§  507,  508.)  The 
defendants  have  pleaded  the  same  facts  as  three  distinct  and 
separate  partial  defenses.  Two  of  the  defenses  are  directed 
to  portions  of  the  complaint  that  are  designated  in  the  answer, 
and  the  other  defense  is  stated  to  be  a  partial  defense  to  the 
entire  complaint.  It  may  be  that  the  pleading  is  open  to  the 
objection  of  redundancy,  but  that  defect,  if  it  exists,  is  no 
ground  of  demurrer. 

After  the  decision  of  the  court  below,  sustaining  the  Special 
Term  in  overruling  the  demurrer,  the  plaintiflF's  counsel  moved 
to  compel  the  defendants'  counsel  to  enter  judgment  dismiss- 
ing the  complaint,  and  this  motion  was  granted,  and  it  is  from 
that  order  that  this  appeal  is  taken.  We  need  not  now  inquire 
whether  the  complaint  was  properly  dismissed  or  not  at  that 
stage  of  the  case,  since  the  learned  counsel  for  the  plaintiff  is 
in  no  position  to  complain  of  the  broad  and  sweeping  terms 
of  the  order.  It  was  made  upon  his  own  application,  and 
presumptively   drawn   and   entered    with   his    consent   and 
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approval.  It  may  be  that  tlie  decision  upon  the  demurrer  did 
not  dispose  of  the  whole  ease  stated  in  the  complaint,  but  since 
the  plaintiff's  counsel  elected  to  so  treat  the  decision,  there  is 
no  question  before  us  growing  out  of  the  practice  in  such 
cases. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  RARTLKrr,  Martin,  Vann,  Landon  and 
CuLLEN,  JJ.,  concur. 

Judgment  affirmed. 
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Mary  F,  Hannon,  Kespondent,  v.  SiEGEirOooPBB  Company, 

Appellant. 

Principal  and  Agent  —  Liability  fou  the  Tort  of  Apparent 
Agent.  A  corporation,  which  is  the  proprietor  of  a  department  store 
and  holds  itself  out  as  practicing  dentistry  in  one  of  the  departments 
apparently  in  charge  of  its  agents,  is  estopped  from  denying  their  agency 
and  its  liability  for  their  malpractice,  although  in  fact  they  may  be  carry- 
ing on  the  practice  on  their  own  account,  where  a  patient  who  is  ignorant 
of  that  fact  is  operated  upon  by  them  unskillfully,  since  he  has  a  right  to 
rcl}'  upon  the  presumption  that  they  are  skillful  practitioners  and  also  on 
the  fact  that,  whether  skillful  cr  not,  if  they  are  guilty  of  any  malpractice, 
he  will  have  a  responsible  party  to  answer  therefor  in  damages. 

Hanrion  v.  Siegel- Cooper  Co,,  52  App.  Div.  624,  affirmed. 

(Argued  April  26,  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  15,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 


Glhsoii  Putzel  for  appellant.  The  plaintiff  has  failed  to 
establish  the  elements  of  an  estoppel,  or  to  show  that  tlie  acts 
of  defendant  in  holding  itself  out  to  the  world  as  the  pro- 
prietor of  the  dental  department  in  any  way  caused  or  tended 
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to  cause  any  injury  to  lier.  {Seaman  v.  Koelilei\  122  N.  Y. 
^\%\  Baldwin  V.  Ahrahaiii^  57  App.  Div.  G7;  Dlel  v.  ZAi- 
ner  Brewing  Co.,  30  App.  Div.  291 ;  Thiry  v.  Taylor  B.  tfc 
M,  Co.^  37  App.  Div.  391 ;  Hodgson  v.  Conklin,  50  App. 
Div.  604 ;  Whiegar  v.  Foivhr,  82  X.  Y.  315 ;  McMaater  v. 
In%,  Co.  of  X,  A.,  55  X.  Y.  222;  Trustees,  etc.,  Town  of 
Brookhuve7i  v.  Smith,  118  X.  Y.  634;  Dater  v.  Willsmi,  36 
Hun,  546;  Wilcox  v.  Hoivell,  44  N.  Y.  398;  Bigelow  on 
Estoppel  [5tli  ed.],  638  et  seq.)  The  trial  justice  in  his  charge 
erroneously  instructed  the  jury  that  the  misrepresentation  by 
defendant  and  reliance  thereon  by  plaintiff  were  sufficient 
to  impose  liability  on  defendant  for  the  negligence  of  Dr. 
Cooney;  {Jamisoii  v.  Miller,  64  Iowa,  402 ;  Laxibhehn  v. 
DeK.  N.  S.  Co.,  107  N.  Y.  228 ;  AUan  v.  State  S.  Co.,  132 
X.  Y.  91 ;  SecoTil  v.  St.  P.,  M.  <&  If.  By.  Co.,  IS  Fed.  Eep. 
221 ;  Townsend  Sav.  Bank  v.  Todd,  47  Conn.  190.) 

Charles  Haldans  and  Ahrahayn  Levy  for  respondent.  The 
exception  to  the  charge  of  the  trial  justice  that  the  defend- 
ants would  be  liable  for  holding  themselves  out  as  conducting 
a  dental  business  is  not  well  taken.  {Argersinger  v.  Mac- 
nanghtoThj  114  N.  Y.  535 ;  Good  v.  Bumsey,  50  App.  Div. 
280 ;  Be  Remer  v.  Brown,  36  App.  Div.  634 ;  Arfman  v. 
Hare,  27  Misc.  Eep.  777 ;  Pond  v.  Clark,  57  X.  Y.  653 ; 
Waring  v.  Mason,  18  Wend.  425 ;  Jarms  v.  Sohaefer,  105 
X.  Y.  289 ;  Robertson  v.  XafL  S.  Co.,  139  X.  Y.  416 ;  Mills 
V.  Runt,  20  Wend.  431.) 

Cullen,  J.  The  complaint  charged  that  the  defendant,  a 
corporation,  conducting  a  department  store  in  the  city  of  Xew 
York,  represented  and  advertised  itself  as  carrying  on  the 
practice  of  dentistry  in  one  of  its  departments ;  that  the 
plaintiff  employed  the  defendant  to  render  the  necessary  pro- 
fessional labor  in  the  treatment  of  her  teeth  and  paid  therefor ; 
that  the  defendant's  servant  performed  said  work  so  care- 
lessly, negligently  and  unskillfuUy  that  plaintiff's  jaws  and 
gums  were  injured,  for  which  malpractice  she  claimed  dam- 
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ages.  The  answer  in  substance  was  a  general  denial.  Plain- 
tiff had  a  verdict  at  the  Trial  Term  and  the  judgment  on  that 
verdict  has  been  unanimously  affirmed  by  the  Appellate 
Division. 

The  Public  Health  Law  by  section  164  makes  it  a  misde- 
meanor for  any  person  to  practice  or  to  hold  himself  out  to 
the  public  as  practicing  dentistry  in  any  county  in  this  state 
without  being  licensed  to  practice  as  such  and  registered  in  the 
office  of  the  clerk  of  the  county,  and  it  would  seem  that  the 
action  of  the  defendant  in  assuming  to  carry  on  the  business 
of  dentistry  was  illegal  and  ultra  vires.  But  though  it  was 
beyond  the  corporate  powers  of  the  defendant  to  engkge  in  the 
business  this  does  not  relieve  it  from  the  torts  of  its  servants 
commi<:ted  therein  {Bissell  v.  Mich,  Southern  H.  B.  Co.^  22 
N.  Y.  258)  and  the  unanimous  affirmance  of  the  Appellate 
Division  is  conclusive  to  the  effect  that  it  either  practiced 
dentistry  or  held  itself  out  as  practicing  dentistry.  The  only 
question  cognizable  by  us  arises  upon  the  appellant's  excep- 
tion to  the  following  charge  of  the  trial  court:  "If  the 
defendants  in  this  case  made  representation  to  the  plaintiff, 
on  which  she  relied,  that  they  were  conducting  a  dentist  busi- 
ness in  their  store,  and  if  she,  because  of  those  representations, 
hired  the  workman  in  the  store  of  the  defendants,  with  no 
^  knowledge  tliat  the  business  was  conducted  by  Mr.  Hayes  indi- 
vidually, you  may  find  the  defendants  responsible  for  the  acts 
of  the  dentist  who  treated  the  plaintiff,  even  though  Mr. 
Hayes,  as  a  matter  of  fact,  was  the  real  owner  of  that  depart- 
ment of  the  defendants'  store."  The  appellant's  counsel  does 
■  not  deny  the  general  doctrine  that  a  person  is  estopped  from 
denying  his  liability  for  the  conduct  of  one  whom  he  holds 
out  as  his  agent  against  persons  who  contract  with  him  on  the 
faith  of  the  apparent  agency,  but  he  insists  that  the  doctrine 
,  does  not  apply  to  the  present  case,  because  the  action  is 
brought  in  tort  and  not  on  contract.  It  may  very  well  be 
that  where  the  duty,  the  violation  of  which  constitutes  the 
tort  sued  for,  springs  from  no  contract  with,  nor  relation  to, 
the  principal,  a  party  would  not  be  estopped  from  denying  that 
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the  wrongdoer  was  liis  agent,  even  though  he  had  held  him 
out  as  such.  In  such  a  case  the  representation  of  the  princi- 
pal would  be  no  factor  in. producing  the  injury  complained  of. 
But  whenever  the  tort  consists  of  a  violation  of  a  duty  which 
springs  from  the  contract  between  the  parties,  the  ostensible 
principal  should  be  liable  to  the  same  extent  in  an  action  ex 
delicto  as  in  one  ex  contractu.  It  is  urged  that  the  representa- 
tion that  the  operating  dentists  were  the  defendant's  servants 
did  not  mislead  the  plaintiff  to  her  injury  and,  therefore, 
should  not  estop  the  defendant  from  asserting  the  truth. 
There  is  no  force  in  this  claim.  If  A  contracts  with  the 
ostensible  agent  of  B  for  the  purchase  of  goods,  he  relies  not 
only  on  the  business  reputation  of  B,  as  to  the  goods  he  manu- 
factures or  sells,  but  on  the  pecuniary  responsibility  of  B  to 
answer  for  any  default  in  carrying  out  the  contract;  So  here 
the  plaintiff  had  a  right  to  rely  not  only  on  the  presumption 
that  the  defendant  would  employ  a  skillful  dentist  as  its  serv- 
ant, but  also  on  the  fact  that  if  that  servant,  whether  skillful 
or  not,  was  guilty  of  any  malpractice,  she  had  a  responsible 
party  to  answer  therefor  in  damages. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

O'Brien,  Bartlett,  Martin,  Vann  and  Landon,  JJ.,  con- 
cur ;  Parker,  Ch.  J.,  takes  no  part. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Kespondent,  v. 

Archie  Mull,  Appellant. 

Murder  —  Reversal  of  Conviction  on  Account  of  Improper 
Remarks  of  District  Attorney.  Where,  in  a  capital  case,  it  is  a  matter 
of  reasonable  doubt  whether  the  district  attorney  in  summing  up.  by  his 
remarks  to  the  jury,  properly  excepted  to,  did  not  intimidate  them  or 
coerce  them  through  threats  and  an  appeal  to  their  fears  of  public  impu- 
tation of  improper  motives  if  they  should  acquit,  into  finding  a  verdict 
against  the  defendant,  to  such  an  extent  as  to  make  it  reasonably  doubt- 
ful whether  he  has  had  a  fair  trial  or  has  been  fairly  convicted,  a  judg- 
ment of  conviction  must  be  reversed. 

(Argued  April  18,  1901;  decided  June  4,  1901.) 
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Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
at  a  Trial  Term  for  the  county  of  Rensselaer  January  26, 
1900,  upon  a  verdict  convicting  the  defendant  of  murder  in 
the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jeremiah  K,  Long  and  George  J. .  McDonnell  for  appel- 
lant. The  intemperate  remarks  of  the  district  attorney,  both 
during  the  taking  of  testimony  and  summing  up,  prejudiced 
the  defendant,  and  lie  did  not  have  a  fair  and  impartial  trial. 
{People  V.  WatklnSy  23  App.  Div.  253.)  It  was  error  for  the 
trial  court  in  his  charge  not  to  have  noticed  the  intemperate 
remarks  of  the  district  attorney  and  to  have  repudiated  them, 
and  it  was  error  to  permit  the  district  attorney  to  make  the 
statements  he  did  to  tlie  jury.  {People  v.  WatJcins^  23  App. 
Div.  257 ;  People  v.  Pose^  52  Ilun,  38  ;  People  v.  Fielding^ 
158  K.  T.  551 ;  People  v.  Corey,  148  N.  Y.  493  ;  157  N.  Y. 
351 ;  People  v.  Barheri,  149  N.  Y.  278  ;  People  v.  Barker, 
153  N.  Y.  115;  PeopU  v.  Wood,  126  N.  Y.  249 ;  Colemwn, 
V.  People,  58  N.  Y.  562 ;  O'Brien  y.  PeopU,  36  N.  Y.  277 ; 
PeopU  V.  Strait,  154  N.  Y.  172.) 

W.  0.  Hoioard  for  respondent.  The  exceptions  to  the 
remarks  of  tlie  district  attorney  in  summing  up  present  no 
reversible  error.  {PeopU  v.  Greenwall,  115  N.  Y.  520; 
PeopU  V.  Sliney,  137  N.  Y.  570 ;  PeopU  v.  Burgess,  153 
N.  Y.  561 ;  PeopU  v.  Youngs,  151  N.  Y.  211 ;  PeopU  v. 
Wayman,  128  N.  Y.  585.) 

Landon,  J.  We  have  carefully  examined  this  record  and 
the  exceptions.  The  evidence  we  think  is  ample  to  sustain 
the  verdict,  and  the  exceptions  other  than  those  taken  in 
behalf  of  the  defendant  to  portions  of  the  closing  address  to 
the  jury  made  by  the  district  attorney,  do  not,  we  think, 
require  a  reversal.  The  question  presented  by  these  exceptions 
is,  whether  the  district  attorney  by  his  remarks  to  the  jury 
did  not  intimidate  them,  or  coerce  them  through  threats  and 
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an  appeal  to  their  fears,  in  case  of  an  acquittal,  into  finding  a 
verdict  against  the  defendant,  or  at  least  make  it  a  matter 
of  reasonable  doubt  whether  he  did  not,  and  thus  make  it 
reasonably  doubtful  whether  the  defendant  has  had  a  fair 
trial,  or  has  been  fairly  convicted  by  the  jury. 

In  considering  the  remarks  of  the  district  attorney,  to  which 
exceptions  were  taken,  it  is  proper  to  state  that  it  appeared 
upon  the  trial  that  the  defendant  had  been  brought  to  trial 
before  a  jury  at  a  Trial  Term  in  Rensselaer  county  the  previous 
month  iipon  the  same  indictment,  and  that  the  jury  had  dis- 
agreed and  been  discharged.  Upon  this  trial,  after  the  jury 
had  been  impanelled  and  sworn  and  some  testimony  on  the 
part  of  the  People  had  been  received,  the  counsel  for  the 
defendant  and  the  district  Attorney  privately  conferred  together 
respecting  "  rumors  that  attempts  had  been  made  on  the  part 
of  some  person  or  persons  to  approach  and  bribe  jurors  "  on 
the  present  panel.  They  then  conferred  with  the  presiding 
judge,  and  he  advised  that  what  they  had  said  to  him  pri- 
vately they  should  say  publicly.  The  district  attorney  then 
publicly  asked  the  court  that  in  giving  the  jury  the  usual 
caution  he  should  request  that  if  any  one  should  approach  any 
of  them  concerning  this  case  to  report  it  to  the  court.  The 
district  attorney  added  :  "  I  would  not  ask  it  if  I  did  not  have 
very  good  evidence  that  it  has  already  been  done.  *  *  .  * 
I  think  one  of  the  jurors  now  on  the  panel  is  aware  of  it." 
The  counsel  for  the  defendant  joined  in  the  request  and  stated 
that  no  such  thing  had  been  done  on  the  part  of  the  defense 
so  far  as  he  knew. 

The  Distkict  ^LrroRNEY  :  "  It  has  been  done  and  the  party 
represented  thedefendant,  or  claimed  to  represent  the  defend- 
ant. He  offered  a  person  $300  to  vote  in'  his  favor.  I  have  very 
good  evidence  of  it  and  I  don't  want  it  tolerated,  and  I  think 
at  least  one  of  the  jurors  on  this  panel  is  aware  of  that  condi- 
tion of  affairs." 

Further  remarks  were  made  by  the  respective  counsel  to 
the  effect  that  the  jurors,  if  any  such  attempt  should  be  made, 
should  report  it  to  the  court. 

82 
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The  court  thereupon  so  instructed  the  jury,  adding  some 
appropriate  remarks,  and  closing  by  telling  tliem  that  what 
had  been  said  was  not  evidence  in  the  case,  and  should  in  no 
way  affect  the  final  verdict.  Nothing  further  was  said  aboat 
the  matter  in  the  presence  of  the  jury,  unless  the  following 
closing  remarks  of  the  district  attorney  had  reference  to  it : 

"  Why,  this  does  not  seem  to  me  to  be  the  trial  of  Archie 
Mull.  He  has  been  tried  and  convicted  in  the  minds  of  every- 
body who  has  heard  this  testimony.  No  other  person  has 
been  accused  or  suspected,  directly  or  indirectly,  of  the  cona- 
mission  of  this  atrocious  crime.  There  is  no  doubt  of  his 
guilt.  Not  one  of  the  men  who  sit  before  me  in  those  chairs 
has  a  doubt,  either  reasonable  or  unreasonable,  as  to  who  com- 
mitted this  atrocious,  fiendish  crime.  A  failure  by  you,  gentle- 
men, to  convict  this  man  of  this  crime  which  has  Reen  so 
clearly  proven  against  him,  cannot  fail  to  excite  widespread 
comment  and  indignation  among  the  whole  body  of  citizens 
of  this  county. 

"  Of  course  it  is  always  the  hope  of  a  man  accused  of  mur- 
der in  the  first  degree  to  find  one  juryman  to  stick  out  and 
bring  about  a  disagreement  to  save  his  life.  I  know  that. 
I  know  that  is  the  only  hope  of  this  accused,  but  if  there  is 
a  man  before  (among)  you  who  will  be  so  callous  to  public 
opinion  and  to  the  respect  of  his  fellow-citizens,  who  would  be 
so  forgetful  and  reckless  of  his  oath,  so  negligent  and  heedless 
of  the  welfare  of  his  family,  as  to  say  that  Archie  Mull  did 
not  commit  this  crime,  then  I  am  deceived. 

"Now  I  have  made  considerable  and  extensive  inquiry, 
carefully,  at  a  considerable  expense,  from  a  great  number  of 
your  neighbors  concerning  each  one  of  you  that  sits  there. 
Ton  probably  observed  that  I  had  a  little  history  here  of  each 
one  of  you.  I  know  a  good  deal  more  about  you  than  you 
think  I  do  concerning  your  habits  and  your  characteristics, 
and  your  reputation  in  the  community  in  which  you  live. 
And  this  is  concerning  every  man  who  sits  in  these  chairs. 
I  could  not  let  any  other  person  sit.  It  has  been  reported  to 
me  that  you  are  very  decent,  square,  upright,  honest  men. 
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And  if  there  is  a  man  that  sits  in  those  chairs  that  is  willing 
to  brand  himself  with  suspicion  by  saying  that  Archie  Mull 
did  not  commit  this  crime,  my  judgment  of  his  character  is 
not  at  all  correct. 

"  It  seems  strange  in  a  community  that  three  hundred  men 
should  be  called  fo  come  here  from  all  the  various  departments 
of  domestic  and  business  life,  to  pass  upon  the  guilt  or  innocence 
of  this  man,  were  it  not  in  this  county  where  there  seems  to 
be  a  growing  sentiment  on  the  part  of  jurors  to  be  lax  in  the 
enforcement  of  the  law ;  were  it  not  for  that  fact  a  jury  could 
be  secured  from  the  ordinary  panel,  and  try  this  plain  and 
simple  case;  but  when  it  reaches  a  point  that  another  list 
from  this  county  must  also  be  exhausted  to  convict  a  man  of 
crime  so  atrocious,  so  wicked,  so  wanton,  so  unparalleled  and 
80  unheard-of  in  all  tlie  history  of  crime  as  this,  where  there 
is  no  defense,  it  is  strange.  And  in  this  case  there. is  no  doubt. 
Tou  are  not  asked  to  rely  on  circumstantial  evidence,  but  it  ijs 
one  where  an  eye-witness  comes  and  carefully  tells  you  who 
committed  the  horrible  and  cruel  killing.  It  is  no  wonder 
that  your  neighbors  have  concluded  that  the  integrity  and 
decency  of  this  panel  of  jurors,  instead  of  Archie  Mull,  is  on 
trial  here  to-day.  Don't  let  it  be  said,  don't  let  it  be  said,  I 
beseech  you,  that  twelve  honest  men  cannot  be  found  within 
the  borders  of  Rensselaer  county ;  don't  let  it  be  said  of  you 
that,  from  all  the  integrity  and  virtue  and  respectability  of  this 
great  county,  twelve  men  cannot  be  gotten  together  who  will 
do  justice.  A  failure  to  convict  in  this  case,  where  there  is  no 
defense  and  where  there  is  no  doubt,  cannot  fail  to  create 
again  another  epidemic  of  murder  in  this  county.  It  cannot 
fail  to  bring  within  our  bofders  hordes  of  desperadoes  and 
criminals,  who  rely  upon  the  puerile  inefficiency  and  weakness 
of  jurors  here,  and  will  select  this  as  a  safe  field  in  which  to 
operate.  The  consequences  of  your  failure  to  convict  in  this 
case,  in  my  judgment,  cannot  be  weighed  or  gauged  or  meas- 
ured at  all.  How  could  a  more  brutal,  wanton  and  pathetic 
tragedy  be  committed  than  this  ? 
"  A  double   murder  this  was,  gentlemen,  in  purpose  and 
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intent,  if  not  in  fact.  Of  couree  Arthur  Snyder  survived,  not 
through  the  mercy  of  Mull,  hut  of  God.  It  seems  to  me  to 
have  been  the  purpose  uf  the  Almighty,  in  his  stern  and 
inscrutable  justice,  to  have  saved  the  life  of  this  boy  to  tell 
you  who  perpetrated  this  fiendish  and  unholy  deed.  But  for 
this  miraculous  and  almost  divine  rescue  of  this  eye-witness 
from  the  very  jaws  of  death,  there  might  be  a  failure  of  jus- 
tice ;  but  a  failure  by  you  now  to  convict  and  punish  the 
murderer  would  seem  to  me  to  be  a  mimicry  and  mockery 
against  God.  It  seems  to  me  that  this  witness'  life  was  pre- 
served for  the  purpose  of  telling  you  who  committed  the 
crime,  in  order  that  this  perpetrator  might  be  punished. 
Now  can  you  forget  these  scenes?  Can  you  disassociate  them 
from  your  mind  ?  Are  they  not  a  part  of  this  brutal  tragedy, 
and  can  von,  if  vou  trv,  exclude  them  from  yom*  delibera- 
tions?  Can  Archie  Mull  forget  them?  Can  he  forget  the 
piteous  words  of  little  Arthur  Snyder,  as  he  said,  '  Poor  old 
Mr.  Lord  is  dying?'  Can  he  forget  his  suppliant  attitude, 
begging  for  mercy,  as  he  w^as  being  attacked,  or  his  piteous 
words  and  groans  as  he  laid  there  upon  the  ground  ? 

"  His  demeanor  in  Court  bears  out  the  truth  of  the  people's 
witnesses,  and  shows  that  he  is  guilty.  It  is  what  you  ought 
to  do ;  it  is  what  you  are  expected  to  do." 

Mr.  Long,  of  counsel  for  defendant :  "  We  desire  to  except 
to  that  portion  of  the  district  attorney's  remarks,  where 
he  said,  substantially,  at  great  time  and  expense,  he  had 
obtained  from  their  friends  and  neighbors  the  history  of  their 
lives,  referring  to  the  jurors'  lives,  or  that  in  effect. 

"  Also  as  to  what  he  said  about  the  jury  list  being  upon 
trial,  or  the  jurors. 

"And  also  to  what  he  said  that  it  should  not  be  said  in  this 
county  that  twelve  men  should  be  found  in  this  county  that 
would  not  convict,  and  we  ask  to  take  it  upon  the  record  that 
the  district  attorney  in  his  address  to  the  jury  has  insisted 
upon  the  guilt  of  this  defendant,  on  the  theory  that  the 
alleged  crime  was  committed  with  deliberation  and  premedi- 
tation, and  lias  also  insisted  upon  the  crime  of  murder  in  the 
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first  degree  having  been  committed  by  tlie  defendant,  while 
engaged  in  committing  a  felony  npon  the  person  of  the 
deceased,  to  wit :  The  crime  of  robbery  in  the  first  degree ; 
under  the  circumstances  alleged  in  the  third  count." 

The  Court:  "The  district  attorney's  address  has  not  been 
taken  down  by  the  stenographer.  How  can  you  get  an  excep- 
tion to  something  that  is  not  on  the  record  ? " 

Mr.  FuRSMAN :  "  A  portion  of  it  was  taken  down,  when 
requested." 

The  Court  :  "  Some  portion  of  it  was  taken  down." 

Mr.  FuRSMAN :  "  That  portion  was  taken  down  mostly  cover- 
ing the  exceptions." 

The  Court  :  "  Some  portion  was  taken  down,  and  to  such 
portion  as  was  taken  down,  if  your  exceptions  apply,  they  can 
be  noted,  but  not  of  course  to  the  portion  that  was  not  taken 
down.     You  caimot  except  to  what  is  not  on  record." 

Mr.  Long  :  "  We  desire  to  except  to  your  Honor's  niling, 
that  what  we  desire  to  except  to,  to  what  he  said,  cannot  be 
excepted  to." 

The  Court  :  "  I  say,  that  statement  of  what  he  said,  such 
portion  as  is  on  the  record,  if  your  request  applies  to  that, 
or  exception,  you  can  except  to  it,  but  you  cannot  except  to 
something  not  on  the  record." 

In  People  v.  Field Ing  (158  N.  Y.  542)  this  court  expressed 
it«  condemnation  of  the  remarks  made  by  a  district  attorney  in 
summing  up  to  the  jury,  and  reversed  the  conviction  because 
they  exceeded  in  vituperation  and  unsupported  prejudicial 
statement  the  just  privilege  of  the  district  attorney  and  invaded 
the  right  of  the  defendant  to  a  fair  and  impartial  trial.  The 
case  was  carefully  considered,  and  the  law  as  there  announced, 
both  in  the  prevailing  and  dissenting  opinions,  requires  the 
like  condemnation  of  the  no  less  offensive  remarks  of  the 
district  attorney  in  this  capital  case. 

It  is  difficult,  as  we  said  in  People  v.  Sinifhil^^  N.  Y.  531), 
to  lay  down  an  inflexible  rule  applicable  to  such  cases.  The 
trial  by  jury  aims  to  secure  popular  justice  regulated  by  law. 
The  rules  respecting  the  admission  of  evidence  suffice  to  pro 
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tect  the  defendant  from  prejudice  by  irrelevant  and  hearsay 
testimony,  and  declarations  unsupported  by  evidence.  It  is 
the  right  of  the  People  no  less  than  of  the  accused  to  address 
the  jury  upon  every  matter  legitin^ately  bearing  upon  the 
case.  The  general  rule  is  that  each  party  must  keep  within 
the  evidence.  But  the  evidence  may  be  examined,  collated, 
sifted  and  treated  in  his  own  way.  Whatever  of  argument, 
suggestion  or  inference  can  be  constructed  or  deduced  from 
it  in  support  of  guilt,  upon  the  one  hand,  or  of  inconsistency, 
confusion,  doubt  and  uncertainty  in  support  of  innocence, 
upon  the  other,  is  permissible,  and  may  be  presented  with 
ingenuity,  persuasion,  vehemence,  fervor  and  effectiveness. 

It  is  to  a  jury  of  the  people  that  this  address  is  made.  They 
are  the  arbiters  of  the  defendant's  fate,  and  they  are  presumed 
to  be  the  better  qualified  for  their  duty  after  they  have  con- 
sidered every  phase  of  the  case  which  the  interest  and  earnest- 
ness of  the  contestants  present.  It  is  the  verdict  of  laymen 
that  is  sought,  not  of  the  professional  legist.  The  system  of 
trial  by  jury  has  its  support  and  probably  its  perpetuity,  in  the 
popular  favor.  The  eloquence  of  the  criminal  bar  shares  the 
same  favor  and  has  received  the  popular  applause  for  many  ages, 

It  must  be  conceded,  however,  that  this  privilege  and  prac- 
tice of  counsel  exposes  jurors  to  the  sway  of  their  emotions 
when  their  reason  and  judgment  should  be  calmest  and  best, 
and  that  a  miscarriage  of  justice  may  result.  The  courts, 
impressed  with  the  right  of  both  parties  to  be  fully  heard,  and 
with  the  supremacy  of  t!ie  jury  in  the  decision  of  issues  of 
fact,  have  been  reluctant  to  interfere.  The  learned  and 
impartial  judge  who  presided  over  this  trial  no  doubt  shared 
this  reluctance. 

But  it  is  nevertheless  true  that  the  verdict  should  be 
impartial  and  be  pronounced  upon  the  evidence  and  according 
to  the  evidence.  It  follows  that  the  address  of  counsel  must 
be  upon  the  evidence  and  according  to  the  evidence. 

It  is  greatly  to  be  feared  that  the  remarks  of  the  district 
attorney,  in  view  of  the  former  disagreement  of  a  jury,  and 
the  positive  though  unproven  assertions  of  the  district  attorney 
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during  the  episode  upon  bribery,  intimidated  the  jury.  Why 
should  a  failure  to  convict  excite  widespread  indignation  I 
And  upon  whom  would  it  fall  ?  What  juror  was  willing  to 
be  thought  callous  to  public  opinion,  the  respect  of  his  fellow- 
citizens,  reckless  of  his  oath,  heedless  of  the  welfare  of  his 
family,  willing  to  brand  himself  with  suspicion,  unwilling  to 
do  justice,  and  willing  to  acquit  such  a  murderer  whose  guilt 
had  been  made  clear  by  the  testimony  of  an  eye-witness, 
S'^emingly  saved  from  death  by  a  miraculous  and  almost 
divine  rescue,  according  to  the  purpose  of  the  Almighty,  in 
order  to  prevent  a  failure  of  justice?  Clearly,  we  ought  not 
to  allow  a  verdict  to  stand  to  the  securing  of  which  such 
methods  and  influences  were  thought  by  the  public  prosecutor 
to  be  necessary. 

If  it  be  said  that  in  the  case  before  us  there  is  no  reasonable 
doubt  of  the  defendant's  guilt,  it  should  be  remembered  that 
it  is  not  for  the  courts  but  for  the  jury  to  say  this  by  their 
free  and  impartial  verdict,  and  we  cannot  know  that  they 
have  said  it  when  we  do  know  that  they  were  told  by  the 
district  attorney,  and  his  statement  was  enforced  by  his  previ- 
ous declarations  of  attempts  at  bribery  and  his  precautions 
against  their  success,  that  their  own  good  repute  was  in  jeop- 
ardy and  could  only  be  saved  by  convicting  the  defendant. 

We  do  not  mean  to  say  that  such  remarks  of  counsel  are 
not  within  the  power  of  the  court  to  cure  either  by  prompt 
rebuke,  or  by  instructing  the  jury  to  disregard  them,  or, 
better,  by  both  methods.  In  most  cases  no  doubt  it  can  be 
done.  The  difficulty  here  is  that  the  remarks  of  counsel 
passed  without  rebuke  or  dissent  from  the  court,  notwith- 
standing the  objection  of  the  defendant's  counsel,  and  thus 
apparently  received  the  sanction  of  the  court  instead  of  its 
severe  condemnation. 

The  judgment  and  conviction  should  be  reversed  and  a  new 
trial  granted. 

Pabkeb,  Ch.  J.,  O'Brien,  Bartlbtt,  Martin,  Vann  and 
Cdllen,  JJ.,  concur. 

Judgment  reversed,  etc. 
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In  the  Matter  of  the  Application  of  the  City  of  Buffalo  to 
Open  Delavan  Avenue  across  the  Tracks  and  Eight  ox 
Way  of  the  New  York  Central  and  Hudson  River  Railroad 
Company. 

The  City  of  Buffalo,  Appellant ;  The  Xew  York  Central 
AND  Hudson  River  Railroad  Company,  Respondent. 

Appeal — Determination  of  Common  Council  as  to  Necessity  for 
Latino  Out  Street  across  Railroad  Trace.  Under  sections  61  and 
62  of  the  Railroad  Law  (L.  1897,  ch.  754;  L.  1898,  ch.  520).  a  determina- 
tion of  a  common  council  that  it  is  necessary  to  lay  out  an  avenue  over 
the  tracks  of  a  railroad  company  is  appealable  to  the  Appellate  Division  of 
the  Supreme  Court  and  that  court  has  power  to  review  such  determination. 

Matter  of  Delavan  Avenue^  54  App.  Div.  629,  affirmed. 

(Argued  April  15,  1901;  decided  June  4,  1901.) 

• 
Appeal,  by  permission,  from  an  order  of   the   Appellate 

Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  November  14,  1900,  denying  a  motion  to  dis- 
miss an  appeal  from  a  determination  of  the  common  council 
of  the  city  of  Buffalo,  made  under  section  61  of  the  Kailroad 
Law,  that  it  is  necessary  to  open,  lay  out  and  construct  Dela- 
van avenue  as  a  pnblic  street  across  the  tracks  and  right  of 
way  of  the  New  York  Central  and  Hudson  River  Eailroad 
Company. 

Tlie  following  are  the  questions  certified  : 

1.  Is  the  New  York  Central  &  Hudson  River  Railroad 
Company  entitled  to  appeal  to  the  Appellate  Division  of  the 
Supreme  Court  from  the  determination  of  the  common  coun- 
cil of  the  city  of  Buffalo,  duly  adopted  by  the  board  of  alder- 
men of  the  said  city  July  30,  1900,  and  by  the  board  of 
councilmen  thereof  August  1,  1900,  and  thereafter  duly 
approved  by  the  mayor  of  said  city,  which  determination  is 
as  follows : 

"  Whereas,  The  Board  of  Aldermen  did  on  the  4th  day  of 
June,  1900,  adopt  a  certain  resolution  providing  that  the  City 
of  Buffalo  intends  to  open,  lay  out  and  construct  Delavan 
Avenue  as  a  pu])lic  street  or  highway,  its  present  width  of 
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sixty-six  feet  across  the  tracks  and  right  of  way  of  the  New 
York  Central  &  Hudson  River  Railroad  Company,  whei'e 
said  tracks  cross  said  avenae  between  Niagara  street  and  the 
Erie  Canal,  and  providing  for  a  hearing  on  the  2nd  day  of 
July,  1900,  upon  the  question  of  the  necessity  of  such  street, 
and  notice  of  such  hearing  and  opportunity  to  be  heard  hav- 
ing been  given  to  the  said  the  New  York  Central  &  Hudson 
River  Railroad  Company,  and  other  interested  parties,  and  a 
hearing  having  been  had  ; 

"  Resolved^  That  it  be  and  it  is  hereby  determined  that 
such  opening,  laying  out  and  constructing  of  Delavan  Avenue 
aforesaid  across  the  tracks  and  right  of  way  of  the  New  York 
Central  &  Hudson  River  Railroad  Company  is  necessary,  and 
the  Corporation  Counsel  is  hereby  directed  te  apply  to  the 
Board  of  Railroad  Commissioners  for  the  purpose  of  ascer- 
taining the  manner  in  which  such  avenue  shall  cross  the  said 
railroad,  in  accordance  witli  Section  61  of  the  Railroad  Law." 

2.  Has  the  Appellate  Division  of  the  Supreme  Court  the 
power  to  review  the  aforesaid  determination  of  the  common 
council  of  the  city  of  Buffalo,  duly  adopted  and  approved  as 
aforesaid  ? 

»  * 

Henry  W.  KiUeen  and  W.  H.  Cuddehdck  for  appellant. 
The  propriety  of  taking  private  property  for  a  public  use  is 
not  a  judicial  question,  but  one  of  poHtical  sovereignty,  to  be 
determined  by  the  legislature,  either  directly  or  by  delegating 
the  power  to  public  agents,  proceeding  in  such  a  manner  and 
form  as  it  may  prescribe.  {People  ex  rel.  v.  Smithy  21  N.  Y. 
595 ;  People  ex  reL  v.  2?.,  L.  cfe  W,  R,  li,  Co,^  11  App.  Div. 
280 ;  MatUr  of  Fowler,  53  N.  Y.  60  ;  Matter  of  Comrs,  of 
Assessment,  74  N.  Y.  95 ;  Matter  of  R.  ik  S.  R,  R.  Co.  v. 
Davisy  43  N.  Y.  137.)  The  action  of  the  municipality  is 
final  and  conclusive  and  not  subject  to  review  by  the  courts. 
(L.  1890,  ch.  565,  §  62.) 

Maurice  C,  Spratt  for  respondent.  Under  section  62  of 
the  Railroad  Law  (L.  1890,  ch.  565,  as  amd.  by  L.  1897, 
ch.  754)  respondent  has  a  perfect  right  to  appeal  to  the  Appel- 
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late  Division  from  the  determination  of  the  common  council 
{Matter  of  N(yrtK  Third  Ave.,  30  App.  Div.  256 ;  32  A  pp. 
Div.  394;)  The  municipality  was  the  agent  of  the  legislature 
in  endeavoring  to  condemn  the  right  of  way  over  respondent's 
property,  and  the  legislature,  as  principal,  had  a  perfect  right 
to  limit  and  restrict,  and  did  limit  and  restrict,  the  powers  of 
its  agent,  and  make  its  actions  subject  to  the  correction  and 
supervision  of  the  courts.     {Matter  of  Fowler,  53  !N.  Y.  60.) 

Landon,  J.  It  may  be  conceded  that  the  right  of  appeal 
here  in  question  does  not  exist  unless  conferred  by  statute. 
On  behalf  of  the  city  it  is  urged  that  the  terms  of  tlie  statute 
do  not  embrace  such  an  appeal.  The  point  of  the  contention 
ie  that  the  right  of  appeal  is  given  only  from  a  decision  of 
the  board  of  railroad  commissioners  and  not  a  determination 
of  a  municipal  body.  Section  61  of  the  Railroad  Law  (Ch. 
754,  Laws  1897;  ch.  520,  Laws  1898)  provides  that  when  a 
new  street,  or  new  portion  of  a  street,  shall  hereafter  be  con- 
structed across  a  steam  surface  railroad,  other  than  by  a  change 
of  a  grade  crossing,  pursuant  to  section  62  of  the  act,  it  shall 
pass  over  or  under  such  railroad  or  at  grade  as  the  board  of 
railroad  commissioners  shall  direct.  But  the  municipal  cor- 
poration shall  lirst  determine  whether  such  new  street,  or 
portion  of  a  street,  is  necessary.  If  it  determines  it  to  be 
necessary,  then  the  municipal  corporation  shall  apply  to  the 
board  of  railroad  commissioners  to  determine  whether  the  new 
street,  or  portion  of  a  street,  shall  pass  over  or  under  the  rail- 
road or  at  grade,  and  that  board  must  determine  these  matters. 
The  act  requires,  in  both  cases,  that  the  railroad  company  shall 
have  notice  of  the  time  and  place  of  the  hearing  and  the  right 
to  be  heard.  In  the  case  before  us  the  railroad  company  had 
notice,  and  having  been  heard  before  the  municipal  corpora- 
tion, namely,  the  common  council  of  the  city,  appealed  from 
its  deterTnination  to  the  Appellate  Division. 

Section  62  provides  that  the  board  of  railroad  commissioners 
shall  determine  what  alterations  or  changes,  if  any,  shall  be 
made  in  changing  an  existing  grade  crossing  to  one  above  or 
below  grade,  and  speaks  of  its  determination  as  a  decision. 
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and  then  provides :  "Any  person  aggrieved  by  such  decision, 
or  by  a  decision  made  pursuant  to  sections  60  and  61  hereof 
and  who  was  a  party  to  said  proceeding,  may  appeal  therefrom 
to  the  Appellate  Division  of  the  Supreme  Court  in  the  depart- 
ment in  which  such  grade  crossing  is  situated  and  to  the  Court 
of  Appeals,  in  the  same  manner  and  with  like  effect  as  is 
provided  in  the  case  of  appeals  from  an  order  of  the  Supreme 
Court."  We  think  tliis  authorizes  the  appeal  taken  in  this 
proceeding  to  the  Appellate  Division. 

The  determination  of  the  necessity  of  extending  a  new 
street  or  new  portion  of  a  street  across  an  existing  railroad  is 
certainly  of  as  much  importance  as  the  determination  of  the 
details  of  such  crossing.  The  common  council  has  the  deter- 
mination of  this  necessity ;  it  is  a  single  subject,  and  the  deter- 
mination upon  it  is  a  decision  although  not  expressly  so  styled 
in  section  61.  The  determination  by  the  railroad  commis- 
fiioners  whether  the  street  shall  cross  over,  or  under,  the  rail- 
road, or  at  grade,  is  but  one  of  the  determinations  to  be  made 
by  that  body.  Whichever  method  is  adopted,  the  board  must 
fnrther  determine  the  details  of  executing  it.  It  is  convenient 
to  embrace  these  several  determinations  in  one  decision  and 
to  speak  of  the  whole  as  a  decision.  Thus  the  use  of  the 
word  decision  in  connection  with  the  several  determinations 
of  the  railroad  commissioners,  and  the  absence  of  its  use  in 
connection  with  the  single  determination  of  the  common 
council,  is  apparent.  We  do  not  think  any  distinction  in  the 
right  to  appeal  was  intended. 

It  is  further  objected  in  behalf  of  the  city  that  the  deter- 
mination of  the  municipal  authorities  is  not  an  exercise  of  any 
judicial  function,  but  is  an  act  of  political  sovereignty,  legis- 
lative in  its  nature,  to  be  exercised  by  the  body  to  whom  the 
legislature  has  delegated  the  authority,  and,  therefore,  not  the 
proper  subject  of  judicial  review.  If  the  legislature  had 
delegated  the  authority  to  the  municipal  body  without  qualifi- 
cation to  determine  as  to  the  necessity  of  this  crossing,  the 
caae  would  be  different.  {People  ex  rel,  Herrick  v.  Smithy 
31  N.  Y.  695  ;  Matter  of  Townsenxl,  39  N.  Y.  171 ;  Matter 
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of  Fowler,  53  N.  Y.  60 ;  Matter  of  Sackett  Street,  74  N.  Y. 
95.)  But  section  61  provides  that  the  municipal  body  miiBt 
give  lifteen  days'  notice  of  its  intention  to  the  railroad  com- 
pany, and  of  the  time  and  place  of  hearing,  and  expressly 
provides  that  the  railroad  company  shall  have  a  right  to  be 
heard  upon  the  question  of  the  necessity  of  such  street.  The 
reason  is  manifest.  The  railroad  company  is  already  using  its 
railroad  by  virtue  of  the  right  of  eminent  domain,  and 
although  that  is  not  prohibitive  of  legislative  authorization  of 
new  street  and  highway  crossings  {Prest,  etc.,  Delaware  tfe 
Hudson  Canal  Co.  v.  Village  of  Whitehall,  90  N.  Y.  21 ; 
Bufalo,  B.  i&  L,  Ry.  Co.  v.  N.  Y.,  L.  Erie  cfe  W.  R.  li.  Co., 
72  Hun,  587),  yet  it  presents  such  questions  of  fact  of  a 
judicial  nature,  touching  relative  necessities,  public  uses,  public 
danger,  comparison  of  cost  to  benefits,  promotion  of  private 
enterprises  under  guise  of  public  uses,  all  of  which  are  sug- 
gested by  this  record,  as  might  well  induce  tlie  legislature  to 
submit  the  question  of  necessity  to  municipal  determination, 
subject  to  judicial  review.  There  is  no  constitutional  restric- 
tion upon  such  a  delegation  of  authority  and  such  an  exercise 
of  judicial  jurisdiction.  The  cases  first  above  cited,  and  the 
statutes  touching  railway  crossings,  and  statutes  regulating  the 
exercise  of  the  power  of  eminent  domain  (Condemnation 
Law ;  Code  C.  P.  sec.  3357),  show  that  judicial  jurisdiction 
and  revision  are,  whenever  the  state  does  not  directly  act  for 
itself,  an  important  feature  of  its  policy.  The  same  judicial 
revision  may  not  be  necessary,  but  it  may  be  proper  in  cases 
where  the  state  itself  is  the  direct  actor ;  it  is  for  the  legis- 
lature to  decide. 

We  think  section  62  of  the  Railroad  Law  authorizes  the 
appeal  to  the  Appellate  Division,  and  that  that  court  has  the 
power  to  review  the  determination  of  the  common  council. 
We  answer  both  questions  in  the  affirmative  and  affirm  the 
order,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin,  Vann  and 
Cdllen,  JJ.,  concur. 

Order  affirmed. 
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AiMEE  Saunders,  Bospondent,  v.  Agricultural  Insurance     J^^    ^33 
Company  of  W  atertown,  New  York,  Appellant,  Impleaded 
with  Another. 

Evidence  —  Identity  of  Building  Burned  with  Building 
Described  in  Policy  of  Fire  Insurai^ck  In  an  action  to  recover  a  loss 
upon  a  policy  of  f)re  insurance,  in  which  the  identity  of  the  building 
insured  is  disputed,  where  the  insured  has  testified  that  upon  the  receipt 
of  the  policy  she  read  it;  that  she  intended  to  have  the  building  which 
was  burned  insured,  and  always  supposed  it  was,  and  she  has  been  per- 
mitted to  give  all  the  reasons  for  her  belief  and  the  facts  that  tended  to 
disclose  her  intention,  the  rejection  in  evidence  of  a  former  policy  in 
another  company,  which  she  sent  to  the  insurer  to  furnish  information  and 
as  a  guide  to  it  in  writing  the  policy  in  suit,  and  which  tended  to  show  that 
she  had  always  insured  the  building  burned  as  a  dwelling  house,  and  not 
as  a  "  barn  occupied  by  a  tenant,"  as  described  in  the  new  policy,  a  build- 
ing answering  this  description  being  situated  on  the  other  side  of  the  road, 
is  reversible  error,  since  it  is  admissible  to  show  that  she  knew  or  ought 
to  have  known  that  such  description  could  not  have  covered  the  dwelling, 
and  it  is  also  admissible,  for  the  purposes  of  cross-examination,  since,  if 
the  facts  disclosed  by  the  rejected  paper  had  been  given  to  the  jury,  it 
might  not  have  found,  as  it  did,  that  she  really  believed  that  the  dwelling 
was  insured. 

Saunders  v.  AgriculturcU  Ins,  Co.,  80  App.  Div.  681,  reversed. 

(Argued  April  19,  1901;  decided  June  4.  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  12,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

A.  H,  Sawyer  for   appellant.     The  trial   court  erred  in 
excluding  the   record  of   the  Greenwich   policy  which  was  *" 
offered  iu  evidence.     {Sanders  \.  Cooper^  115  N.  Y.  279.) 

George  Richards  and  Thomas  McAdam  for  respondent. 
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O'Brien,  J.  This  was  an  action  upon  a  policy  of  insurance 
on  a  farm  building  in  Pennsylvania,  and  the  loss,  if  any,  was 
payable  to  the  plaintiff,  as  mortgagee.  The  defense  to  the 
action  was  that  the  building  burned  was  not  insured  or  covered 
by  the  terms  of  the  policy.  Only  one  building  is  covered  by 
the  terms  of  the  policy,  and  that  is  described  as  a  barn  occu- 
pied by  a  tenant.  The  policy  also  covers  the  hay  and  grain 
in  this  barn,  as  well  as  the  wagonhouse,  wagons  and  sleighs 
in  the  bam  and  the  carriages,  harness  and  two  horses,  the 
total  insurance  being  $1,800,  $500  of  which  was  upon  the 
barn.  The  barns  and  buildings  which  contained  the  personal 
property  were  so  connected  together  that  they  were  practi- 
cally, and  for  the  purpose  of  giving  effect  to  the  insurance, 
one  barn,  though  they  were  not,  strictly  speaking,  one  build- 
ing, but  were  apparently  constructed  at  different  times  and  all 
connected  together  so  that  for  all  practical  purposes  they 
constituted  a  single  building.  The  insurance  clearly  covered 
a  building  which  contained  hay,  grain,  wagons,  sleighs,  car- 
riages, horses  and  harness,  and  if  they  had  been  destroyed  the 
defendant  would  clearly  have  been  liable  for  the  loss.  These 
buildings  and  their  contents  were  on  the  south  side  of  a 
country  road  and  were  not  burned.  On  the  opposite  or  north 
side  of  this  road  there  was  another  building  used  as  a  dwelling 
and  that  building  was  burned,  and  the  claim  of  the  plaintiff  is 
that  it  was  the  building  insured  by  the  terms  of  the  policy. 
The  only  issue  in  the  case  was  whether  this  building,  which 
was  used  as  a  dwelling  house  and  burned,  was  the  building 
described  in  the  contract  as  a  barn  with  hay,  grain,  horses  and 
other  farming  utensils.  There  is  no  claim  in  this  action  that 
anything  was  lost  by  the  fire  except  the  dwelling  house.  The 
plaintiff  gave  proof  tending  to  show  that  this  dwelling  house 
many  years  before  the  fire  was  a  granary,  and,  hence,  might 
now  be  called  a  barn,  but  some  time  after  the  year  1876  the 
owner  of  the  farm  fitted  up  the  granary  as  a  dwelling,  covered 
it  with  clapboards  and  put  in  new  floors  and  ari-anged  it  in 
such  a  way  that  a  family  could  live  in  it,  the  house  which  had 
been  occupied  as  such  before  that  time  having  been  burned. 


1901.]  Saundess  v.  AGBicuLTnBA.L  Ins.  Co.  263 

N.  y.  Rep]  Opinion  of  the  Court,  per  O'Brien,  J, 


The  building  as  fitted  up  in  which  the  family  lived  had  two 
chimneje,  and  there  was  a  temporary  addition  connected  with 
it  in  which  was  a  stove,  the  pipe  from  which  passed  out 
through  a  board  roof,  and,  as  the  defendant  claims,  the  build- 
ing was  in  such  a  condition  as  not  to  be  a  proper  subject  for 
insurance,  and  that  it  was  not  insured  but  rejected  as  a  risk. 

Although  this  was  an  action  at  law  to  recover  a  loss,  the 
plaintiff  was  permitted  to  give  such  proof  as  would  be  admis- 
sible in  an  action  in  equity  to  reform  the  policy.  The  owner 
and  the  plaintiff,  as  mortgagee,  claimed  that  they  supposed 
that  the  building  destroyed  was  covered  by  the  terms  of  the 
policy  and  that  it  was  intended  to  be  insured.  In  addition  to 
the  facts  already  stated  proof  was  given  tending  to  show  that 
at  the  time  of  the  delivery  of  the  policy  threshed  grain  was 
kept  in  the  house  in  barrels  or  bags  to  be  used  either  for  seed 
or  for  the  family.  There  was  a  small  hovel  outside  of  the 
house,  which  was  covered  and  at  some  times  in  the  year,  as  it 
was  claimed,  some  hay  was  kept  in  it  for  some  temporary  pur- 
pose. While  the  action,  as  stated,  was  one  at  law,  yet  the 
trial  assumed  the  form  of  an  inquiry  whether,  notwithstand- 
ing the  description  of  the  subject  of  the  insurance  in  the 
policy,  this  dwelling  house  was  not  intended  to  be  included  in 
the  risk.  That  was  the  question  that  was  submitted  to  the 
jury,  and  a  verdict  having  been  found  in  favor  of  the  plain- 
tiff the  judgment  has  been  unanimously  aflSrmed  by  the 
Appellate  Division.  There  seems  to  have  been  no  objec- 
tion made  based  upon  the  form  of  the  action,  and  the  parties 
apparently  consented  to  try  the  issue  in  the  same  way  as  if 
the  plaintiff  had  made  an  application  for  the  reformation  of 
the  polidy. 

The  issueas  tried  and  submitted  to  the  jury  clearly  involves 
the  question  of  the  intention  of  the  parties  at  the  time  of  the 
execution  of  the  contract  and  the  identity  of  the  building 
destroyed  with  the  building  described  in  the  contract.  This 
inquiry  was,  in  its  nature,  one  of  fact,  and  since  the  judgment 
entered  upon  the  verdict  has  been  unanimously  affirmed,  this 
court  cannot  disturb  the  judgment  on  the  ground  that  the 
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verdict  was  not  supported  by  evidence.  The  policy  provided 
that  the  defendant  slionld  not  be  held  liable  beyond  two-thirds 
of  the  value  of  the  building  destroyed,  but  the  jury  rendered 
a  verdict  for  the  whole  amount  specified  in  the  policy  as  the 
risk  upon  the  building,  which  was  $500  and  interest.  The 
learned  counsel  for  the  defendant  contends  that  this  was  error 
since  there  was  no  proof  in  the  case  to  justify  the  jury  in 
awarding  a  verdict  for  more  than  two-thirds  of  the  amount 
specified  as  the  risk.  But  the  value  of  the  building  was  a 
question  for  the  jury  and  they  had  a  right  to  find,  if  the  evi- 
dence permitted,  tliat  the  amount  of  their  verdict  I'epresented 
only  two-thirds  of  the  actual  los3,  and  this  court  has  no  power 
to  review  the  question  whether  the  verdict  in  that  respect  is 
supported  by  the  evidence.  The  only  questions  before  this 
court  ard  those  presented  by  the  exceptions  taken  by  the 
defendant's  counsel  at  the  trial  to  the  exclusion  of  certain  evi- 
dence'which  was  offered,  and,  as  is  claimed,  was  material  to 
the  issues  submitted  to  the  jury.  Before  reviewing  these 
exceptions  it  is  necessary  to  get  a  clear  understanding  of  the 
facts  and  circumstances  that  preceded  the  delivery  of  the  pol- 
icy. It  appears  that  prior  to  the  7th  of  July,  1888,  the  build- 
ings upon  this  farm  had  been  insured  in  the  Greenwich  Com- 
pany of  New  York.  On  that  day  the  agent  of  that  company 
addressed  a  letter  to  the  owner  informing  her  that  they  did 
not  desire  to  renew  the  insurance  on  the  property,  and  advis- 
ing her  to  place  the  insurance  with  the  defendant  through  a 
locial  agent  in  tlie  neighborhood.  On  the  next  day  the  owner, 
Mrs.  Courtois,  addressed  a  letter  to  the  defendant's  agent  in 
New  York,  in  which  she  inclosed  the  letter  from  the  agent  of 
the  Greenwich  Company,  and  also  the  policy  in  that  company 
which  had  expired  or  was  about  to  expire.  In  this  letter  she 
stated  that  "  the  inclosed  letter  will  tell  you  what  I  want 
you  to  do  for  us,"  and  that  as  she  was  about  to  go  out  of 
town  soon  she  would  be  unable  to  call  at  the  oflBce,  but 
that  her  son,  who  was  on  the  New  York  police  force, 
would  attend  to  the  matter.  She  also  stated  that  her  husband 
lived  on  the  place  and  ran  the  farm  with  one  of  her  sons. 
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and  that  he  would  attend  to  the  matter.  This  letter  seems 
to  have  been  dated  from  a  house  in  the  city  of  New  York  and 
the  writer  was  evidently  in  the  city  at  the  time.  In  this  way 
she  set  the  agents  of  the  defendant  in  motion  to  eflfect  the 
insurance  now  in  question.  It  does  not  appear  that  she  evei 
met  or  had  any  further  communication  with  any  of  the 
defendant's  agents.  Upon  the  receipt  of  this  letter  the 
defendant's  New  York  agent  communicated  with  the  defend- 
ant's local  agent  near  this  property  in  Pennsylvania,  arid 
requested  him  to  examine  the  property  and  if  he  would  recom- 
mend a  rit^k  to  write  it  up  in  the  usual  way.  The  local  agent 
thereupon  proceeded  to  the  farm  upon  which  the  building 
destroyed  was  situated.  He  found  on  the  north  side  of  the 
road  the  building  used  as  a  family  dwelling.  On  the  south 
side,  nearly  opposite,  was  a  cluster  of  barns  mentioned,  in 
which  the  farm  produce,  farming  utensils  and  stock  were 
kept  He  wrote  out  upon  one  of  the  defendant's  blank 
foftns  an  application  covering  the  barns  on  the  south  side  of 
the  road,  and  while  the  application  contained  blanks  for 
dwelling  house,  furniture,  provisions,  books,  pictures,  silver- 
plate,  piano  and  other  things,  they  were  not  filled.  The  only 
property  described  in  tlie  application  was  a  barn  with  hay  and 
grain,  a  wagonhouse  connected  with  it,  the  farming  utensils, 
horses,  harness  and  carriages.  On  this  application  was  a 
diagram  which  exhibited  the  buildings  as  the  agent  found 
them ;  a  dwelling  house  on  #ie  north  side  of  the  road,  the 
barns  on  the  other  side.  This  application  was  forwarded  by 
the  agent  to  the  defendant  and  was  the  only  knowledge  that 
it  had  from  any  source  concerning  tlie  situation  or  character 
of  the  building  insured.  While  it  was  in  the  form  of  a  regular 
application  for  insurance  the  owner's  signature  appeared  to  be 
attached  to  it  by  the  agent  himself,  and  it  does  not  appear  that 
the  owner  ever  saw  it  or  had  any  knowledge  of  its  contents, 
or  gave  any  specific  authority  for  writing  it.  But  this  paper, 
on  its  face,  contained  the  following  statement :  "  I  do  not  con- 
sider the  house  insurable  on  account  of  the  chimney  in  main 
part  and  stovepipe  in  summer  kitchen  going  through  board 
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roof.  Stovepipe  in  main  part  is  in  very  poor  condition  at 
present  and  enters  chimney  in  the  bottom."  He  then  stated 
that  the  barns  were  in  good  condition,  but  they  were  at  least 
twenty-five  years  old ;  that  he  knew  the  husband  of  the  owner 
and  that  ho  thought  the  insurance  on  the  property  was  all 
rght  so  far  as  moral  hazard  is  concerned.  This  was  the  only 
authority  that  the  defendant  had  for  writing  the  policy  in 
question  and  it  was  the  only  basis  upon  which  it  acted.  The 
dwelling  house  was  destroyed  by  tire  on  the  2l8t  day  of 
December,  1889,  and  that  was  the  only  building  that  was 
burned. 

The  learned  trial  judge  charged  the  jury  that  the  question 
for  them  to  decide  was  whether  the  policy  was  intended  by 
the  parties  to  cover  the  building  destroyed,  and  that  the  plain- 
tiff's case  depended  upon  the  question  whether  the  description 
contained  in  the  policy  was  understood  by  the  defendant  to 
apply  to  the  building  which  was  burned,  although  used  as  a 
dwelling  at  the  time  of  the  execution  of  the  contract.  The 
question,  therefore,  was  whether  the  defendant,  in  writing  a 
policy  upon  a  building  described  as  a  barn,  intended  to  insure 
a  dwelling  house.  The  fact  that  there  was  a  statement  that 
the  building  insured  was  occupied  by  a  tenant  does  not  neces- 
sarily mean  or  imply  that  a  tenant  was  actually  residing  in  it. 
It  might  mean  that  the  owner  was  not,  during  a  considerable 
part  of  the  year,  residing  on  the  farm,  but,  as  was  the  case,  in 
the  city  of  New  York ;  or  it  might  mean  that  the  farm  was 
in  the  possession  and  occupancy  of  a  tenant  or  some  one  other 
than  the  actual  owner.  Whatever  it  may  mean  we  do  not 
think  it  could  be  material  in  the  determination  of  the  issue. 
Inasmuch  as  the  learned  trial  judge  permitted  the  jury  to 
determine  what  the  defendant's  intention  was  when  it  wrote 
the  policy  in  question  describing  the  building  to  be  insured  as 
a  barn,  all  the  facts  and  circumstances  surrounding  the  trans* 
action  and  upon  which  the  defendant  acted  in  issuing  the 
policy  would  seem  to  be  material.  The  plaintiff  was  permit- 
ted to  go  outside  of  the  terms  of  the  policy  and  prove  by  the 
owner  all  the  facts  and  circumstances  that  influenced  her  mind. 
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and  she  claims  in  a  general  way  that  she  intended  to  have  the 
dwelling  house  insured  and  always  supposed  it  was  and  she 
gave  all  the  reasons  for  her  belief  and  the  facts  that  tended 
to  disclose  her  intention.  If  this  proof  w^as  competent  in 
behalf  of  the  plaintiff  it  would  seem  to  be  reasonable  to 
assume  that  the  defendant  could  give  in  evidence  the  facts 
and  circumstances  which  constituted  the  basis  of  its  action. 
The  situation,  as  thus  disclosed,  will  enable  us  to  get  a  clear 
view  of  the  questions  of  law  raised  by  the  exceptions,  which 
will  now  be  considered  : 

(1)  The  defendant  offered  in  evidence  the  application  with 
the  diagram  which  was  sent  to  the  company  by  its  local  agent 
and  upon  which  the  policy  was  issued,  with  the  statement 
already  referred  to,  describing  the  dwelling  house  substantially 
as  a  dangerous  risk  and  advising  the  company  not  to  assume 
it.  This'paper  was  objected  to  by  the  learned  counsel  for  the 
plaintiff  as  incompetent  and  excluded  by  the  court,  to  which 
ruling  the  defendant's  counsel  excepted.  If  this  paper  was 
admissible  it  certainly  was  material.  It  constituted  all  the 
information  which  the  defendant  had  concerning  the  property 
which  was  the  subject  of  the  insurance.  It  would  tend  to 
prove  that  when  the  defendant  wrote  a  policy  upon  a  build- 
ing described  as  a  barn  it  was  not  intended  to  cover  the  dwell- 
ing house  which  its  agents  represented  as  not  an  insurable  risk. 
The  ground  upon  which  this  paper  was  excluded  was  that  it 
did  not  appear  to  have  been  signed  or  authorized  by  the 
owner  and  that  so  far  as  appeared  she  had  no  actual  connec- 
tion with  it.  It  may  be  that  upon  an  issue  as  to  false  repre- 
sentations or  warranty  or  the  like,  this  objection  could  be 
sustained,  but  there  was  no  such  issue  in  the  case.  The 
fact  in  dispute  was  one  concerning  the  intention  of  the  parties, 
and  on  that  issue  it  was  immaterial  whether  the  application  was 
signed  by  the  agent  or  by  the  owner  so  long  as  it  was  the  basis 
of  the  defendant's  action.  The  plaintiff  having  proved  the 
intention,  purpose  and  belief  of  the  owner  at  the  time  of 
entering  into  the  contract,  it  is  difficult  to  see  why  the  defend- 
ant should  not  have  been  permitted  to  give  proof  of  like 
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character.  The  learned  trial  judge  admitted  the  diagram  on 
this  paper,  but  carefully  instructed  the  jury  that  they  had  no 
right  to  consider  or  examine  anything  else  on  it.  The  owner 
had  no  more  connection  with  the  diagram  than  she  had  with 
the  rest  of  tlie  paper  and  if  the  diagram  was  admissible  it 
would  seem  to  follow  that  the  description  of  the  property 
contained  in  tlie  application  and  the  recommendation  in  regard 
to  it  were  equally  competent,  since  they  were  intended  to 
inform  the  defendant  as  to  the  real  situation  and  to  guide  and 
influence  its  action  in  entering  into  the  contract.  The  defend- 
ant's right  to  have  this  paper  and  all  of  its  contents  submitted 
to  the  jury  would  seem  not  only  to  be  founded  in  reason  and 
justice  but,  as  I  think,  is  settled  by  the  decisions  of  this  court 
on  the  precise  point. 

The  case  of  Sanders  v.  Cooper  (115  N.  Y.  279)  is  identi* 
cal  with  this  in  all  the  material  facts  bearing  upon  the  admis- 
sibility of  the  application  in  question.  In  that  case,  as  in 
tins,  the  issue  tried  was  the  identity  of  the  building  insured. 
The  issue  was  whether  the  building  described  in  the  policy 
was  the  millhouse  which  was  burned  or  the  tenant  house 
which  was  not  burned.  In  that  case,  as  in  this,  the  applica- 
tion was  not  signed  by  the  owner  but  by  the  defendant's 
agent  and  was  objected  to  on  that  ground.  The  learned  trial 
judge  admitted  it,  but  charged  the  jury  in  substance  that  they 
must  disregard  it  as  proof  unless  they  found  that  the  owner 
authorized  it  or  knew  of  its  contents  before  the  policy  was 
delivered.  This  part  of  the  charge  involved  the  very  ground 
upon  which  tlie  application  in  the  case  at  bar  was  excluded. 
There  was  an  exception  to  that  part  of  it,  which,  of  course, 
presented  the  precise  question  here.  In  that  case,  as  in  this, 
the  application  was  the  only  guide  the  company  had  when 
writing  the  insurance  and  there  was  a  verdict  for  the  plaintiff 
affirmed  below.  This  court  unanimously  reversed  the  judg- 
ment, and  what  Judge  Andrews  said  in  the  opinion  of  the 
court  ought  to  solve  the  question  involved  in  this  exception, 
as  will  appear  from  the  following  extracts  from  the  opinion  : 
"The  plaintiff,  notwithstanding  this  apparently  conclusive 
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evidence  that  the  bouse  insured  was  the  tenant  house  and 
not  the  millhonse,  has  recovered  for  tlie  loss  by  lire  of 
the  miilhouse  upon  certain  extrinsic  proof  submitted  to 
the  jury.  *  *  *  The  evidence  leaves  no  possible  room 
for  question  that  the  company,  when  it  issued  the  policy, 
intended  to  insure  the  tenant  house  and  not  the  millliouse. 
Nor  can  there  be  any  doubt  that  the  policy  describes  the 
tenant  house,  and  not  the  millhonse,  as  the  subject  insured. 
It  is  quite  impossible  to  treat  this  policy  as  a  contract  insur- 
ing the  miilhouse  if  the  application  and  survey  are  considered 
in  ascertaining  the  subject  of  insurance.  It  is  only  by  reject- 
ing them  that  the  subject  is  left  in  any  possible  doubt.  This 
the  trial  court  permitted  the  jury  to  do  upon  the  theory 
that  tlie  representations  in  the  application  and  diagram  were 
the  unauthorized  acts  of  the  agent,  and  were  not,  therefore, 
binding  upon  Landers.  *  *  *  In  determining  the  ques- 
tion wnether  the  policy  issued  covered  the  miilhouse  or  the 
tenant  house,  the  papers  on  which  the  company  acted  were 
material  evidence.  In  ascertaining  to  which  subject  the 
policy  applied,  it  is  immaterial  whether  the  application  was 
made  by  the  authority  of  the  insured  or  not,  or  whether  it 
was  genuine  or  forged.  There  must  be  a  meeting  of  minds 
between  the  parties  to  a  contract  before  a  contract  is  formed. 
If  the  facts  show  that  the  company  intended  to  insure  the 
tenant  house,  and  the  written  contract  applies  to  that  house, 
the  plaintiff  cannot  recover  in  this  action,  although  he  may 
have  intended  to  procure  an  insurance  on  the  miilhouse,  and 
by  the  agent's  fault  the  application  was  made  to  refer  to  the 
tenant  house.  *  *  *  I  am  not  aware  of  any  principle  in 
the  law  of  estoppel  which  prevents  the  defendant  from  show- 
ing that  the  contract  relates  to  the  tenant  house,  or  which  justi- 
fies the  court  in  excluding  from  the  consideration  of  the  jury, 
in  the  determination  of  the  issue,  the  application  and  survey 
upon  which  the  company  acted,  because  made  without  the 
authority  of  the  insured  by  the  company's  agent.  We  are 
of  opinion  that  the  defense  that  the  policy  was  not  upon  the 
miilhouse,  but  was  upon  the  tenant  house,  was  clearly  estab- 
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lishedy  and  that  upon  this  ground  a  nonsuit  should  have  been 
granted." 

There  is  hardly  a  shade  of  difference  between  that  case  and 
the  one  at  bar.  The  rule  of  evidence  there  stated  was  not 
new.  It  was  held  long  before  that  in  cases  where  the  inten- 
tion of  the  insurer  is  material,  as  in  cases  for  the  reformation 
of  tlie  policy,  the  application  or  paper  upon  the  faith  of  which 
the  policy  was  issued  is  admissible. 

In  PJuBnix  F,  Ins.  Co.  v.  Gurnee  (1  Paige  Ch.  278)  the 
chancellor  said :  "  In  policies  of  insurance,  the  label  or  written 
memorandum  from  which  the  policy  was  filled  up,  is  always 
considered  of  great  importance  in  determining  the  nature  of 
the  risk  and  the  intention  of  the  parties."  And  again,  in 
Dow  V.  WJietten  (8  Wend.  160)  the  chancellor  said  that  a 
a  paper  of  this  character  *'  may  be  used  in  a  court  of  equity, 
in  connection  with  the  evidence,  for  the  purpose  of  showing 
the  mistake  and  reforming  the  policy  ;  but  in  a  court  of  law 
it  can  be  used  for  no  other  purpose  than  that  of  showing  a 
misrepresentation  on  the  part  of  the  assured." 

In  this  case,  notwithstanding  the  form  of  the  action,  the 
jury  reformed  tlie  policy  by  finding  that  the  building  insured 
as  a  barn  was  really  the  dwelling  house  burned.  This  may 
have  been  a  departure  from  the  issue  made  by  the  pleadings, 
but  the  parties  elected  to  try  the  case  in  any  form  that  was 
possible  upon  the  facts,  and  since  the  plaintiff  claimed  and 
was  awarded  all  the  benefits  of  a  successful  application  to 
reform  the  contract,  the  rules  of  evidence  applicable  to  that 
form  of  action  should  have  governed  the  inquiry.  The  plain- 
tiff, having  been  permitted  to  prove  all  the  facts  that  could 
be  shown  in  an  application  to  reform  the  policy,  and  having 
by  the  verdict  received  all  the  benefits  of  a  reformation,  must 
now  accept  all  the  rules  of  evidence  applicable  to  that  remedy. 
She  sought  to  recover  on  the  policy,  not  as  it  was  written  nor 
as  it  reads,  but,  as  she  alleged,  it  ought  to  have  been  written 
and  ought  to  read.  On  such  an  issue  every  fact  or  circum- 
stance that  influenced  the  minds  of  the  parties  or  disclosed 
their  intentions  was  admissible.     The  plaintiff  had  the  benefit 
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of  tliis  rule,  but  tlie  defendant  had  not ;  so  I  think  that  the 
paper,  with  all  of  its  contents,  was  clearly  admissible. 

(2)  It  has  already  been  observed  that  the  only  communica- 
tion that  the  owner  of  this  property  ever  sent  to  the  defend- 
ant was  the  letter  already  referred  to  inclosing  the  letter 
received  by  her  from  the  agent  of  the  Greenwich  Company, 
and  the  old  policy  in  that  company.  The  policy  so  inclosed 
appeared  to  have  been  dated  on  the  28th  of  July,  1887.  It 
insured  the  dwelling  house  situate  on  the  north  side  of  the 
road  for  $300,  and  that,  beyond  all  doubt,  is  the  building  that 
was  destroyed,  and  for  which  destruction  tlie  plaintiff  recov- 
ered in  this  action.  That  policy  also  insured  the  barn  on  the 
south  side  of  the  road  and  contents,  with  the  wagonhouse,  for 
$1,700.  None  of  this  property  was  destroyed  by  the  lire  in 
question,  so  that  the  old  policy  insured  the  dwelling  house  on 
the  north  side  of  the  road  and  the  barn  on  the  south  side  with 
its  contents,  the  barn  being  described  as  sixty  feet  in  length 
and  thirty  feet  in  width,  with  the  wagonhouse  of  different 
dimensions.  The  owner  did  not  inform  the  defendant,  when 
applying  for  the  new  policy,  what  amount  of  insurance  she 
desired  on  either  the  buildings  or  the  personal  property, 
but  sent  to  the  agent  in  New  York  this  old  policy  as  a 
guide  to  show  what  she  wanted.  On  the  trial  the  defend- 
ant's counsel  offered  the  Greenwich  policy  in  evidence.  It 
was  objected  to  as  incompetent  and  immaterial,  and  excluded 
by  the  court,  to  which  ruling  the  defendant's  counsel 
excepted.  We  think  this  ruling  was  error.  The  paper 
excluded  was  one  that  came  from  the  owner  and  was  received 
by  the  defendant's  agent.  The  owner  knew  its  contents  and 
it  was  intended  to  furnish  information  in  writing  the  policy. 
It  tended  to  prove  that  the  owner  had  always  insured  the 
building  burned  as  a  dwelling  house  and  the  other  as  a  barn. 
She  testified  that  she  read  the  policy  in  suit  when  received 
from  the  defendant's  agent  and  knew  its  contents,  and  that 
she  always  read  her  insurance  policies.  It  is  fair,  then,  to 
assume  that  she  was  familiar  with  the  terms  of  both  policies, 
and  when  she  received  and  read  the  new  policy  sent  to  her 
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by  the  defendant  she  must  have  been  surprised  to  find  that 
her  dwelling  house  was  described  as  a  barn  and  that  the  risk 
upon  it  had  been  increased  by  the  defendant  from  $300  to 
$500  without  any  request  on  her  part  for  this  change  in  the 
values,  and  yet  her  position  in  the  case  was  that  she  intended 
that  the  house  should  be  insured  and  supposed  it  was.  The 
old  policy,  if  received,  would  tend  to  prove  that  she  knew 
that  the  building  burned  was  a  dwelling  house  and  had  always 
been  insured  under  tfiat  description.  The  old  policy  was, 
therefore,  admissible  to  show  that  both  parties  to  the  present 
contract  knew  that  the  building  burned  was  a  dwelling  house 
and  not  a  barn.  It  tended  to  prove  that  the  owner  must  have 
known,  upon  reading  the  new  policy,  that  all  risk  upon  the 
dwelling  house  had  been  omitted,  and  that  the  insurance  was 
only  on  the  barn  and  its  contents.  The  paper  offered  was, 
therefore,  admissible  to  show  that  the  owner  knew,  or  ought 
to  have  known,  that  the  building  described  in  the  defendant's 
policy  as  a  barn  could  not  have  covered  the  dwelling.  It  was 
also  admissible  for  the  purposes  of  cross-examination  of  the 
owner,  who  was  the  principal  witness  at  the  trial,  and  if  the 
facts  disclosed  by  the  paper  offered  had  been  given  to  the 
jury  it  might  not  have  found,  as  it  did,  that  the  owner  really 
believed  that  the  dwelling  was  insured,  whatever  her  inten- 
tion may  have  been  when  she  communicated  by  letter  with 
the  agent.  She  could  not  very  well  claim  that  she  under- 
stood the  building  described  as  a  barn  to  be  a  house  when 
there  was  such  a  discrepancy  in  tlie  old  and  the  new  policies 
as  to  the  description  of  the  subject  of  insurance. 

(3)  It  appeared  at  the  trial,  from  the  testimony  of  the 
defendant's  agent  in  New  York,  which  was  not  denied  or  dis- 
puted, that  when  he  received  the  policy  in  suit  from  the 
defendant  he  transmitted  it  by  mail  to  the  owner  of  the  prop- 
erty, and  that  he  inclosed  in  the  same  envelope  a  letter  to  her. 
He  stated  that  he  kept  no  copy  of  the  letter,  and  the  plain- 
tiff's counsel  was  notified  before  the  trial  to  produce  the  orig- 
inal, but  it  was  not  produced.  The  defendant's  counsel  then 
offered  to  prove  by  secondary  evidence  the  contents  of  this 
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letter.  This  was  objected  to  by  the  plaintiffs  counsel,  and 
the  objection  was  sustained  by  the  court  on  the  ground  that 
there  was  no  proof  that  the  package,  or  at  least  the  letter,  had 
been  mailed.  The  agent  testified  that  he  wrote  the  letter 
himself  and  inclosed  it  with  the  policy.  Inasmuch  as  the 
policy  is  the  very  instrument  upon  which  this  suit  is  brought 
and  was  produced  at  the  trial,  of  course  the  owner  received 
it  and  must  also  have  received  the  letter  which  accompanied 
it.  At  least  the  jury  could  have  so  found,  so  that  the  letter 
which  the  defendant's  agent  sent  with  the  policy,  since  it 
might  have  contained  an  explanation  of  the  reason  why  the 
dwelling  was  not  insured,  was  material.  The  defendant's 
counsel,  therefore,  made  a  case  which  entitled  him  to  prove 
the  contents  of  the  letter  by  secondary  evidence,  and  hence 
the  ruling  of  the  court  was  error. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Bartlett,  J.  (dissenting).  I  am  unable  to  agree  with  the 
prevailing  opinion.  This  is  an  action  at  law  upon  a  policy  of 
lire  insurance ;  there  is  no  suggestion  in  the  complaint  that  a 
reformation  of  the  contract  is  desired,  nor  was  there  at  the 
trial  of  the  action.  The  plaintiff  has  recovered  on  the  policy 
as  it  stands.  The  record  contains  an  abbreviated  statement 
of  the  contents  of  the  policy,  and  discloses  a  printed  list  of 
twenty  distinct  items,  with  the  dollar  sign  preceding  each  one 
and  a  space  left  between  this  and  the  balance  of  the  item  to 
fill  in  the  amount  insured.  Three  of  these  items  as  thus 
printed  read,  respectively,  "On  barn  No.  1,  on  barn  No.  2, 
and  on  barn  No.  3."  Three  other  printed  items  read  :  "  On 
hay  and  grain  in  barn  No.  1,  on  hay  and  grain  in  barn  No.  2, 
and  on  hay  and  grain  in  barn  No.  3."  It  will  thus  be  seen 
that  the  practice  indulged  in  by  the  defendant  under  this  form 
of  policy  is  calculated  to  be  very  deficient  in  detailed  descrip- 
tion and  tends  to  mislead.  The  construction  of  such  a  policy 
on  its  face  must  be  strictly  in  favor  of  the  insured  and  against 
the  company. 

35 
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Before  considering  what  buildings  were  covered  by  this 
policy,  it  is  well  to  revert  to  the  undisputed  facts  in  this  case. 
The  decision  of  the  Appellate  Division  was  unanimous,  but 
reference  to  the  facts  is  necessary  in  order  to  understand  the 
legal  questions  sought  to  be  raised.  This  action  is  brought 
by  the  mortgagee,  who  held  the  policy  as  security  for  her 
loan.  The  mortgagor  and  owner  of  the  premises  is  Sophie 
Courtois.  The  premises  in  question  is  farm  property  situated 
in  Palmyra  township.  Pike  county,  Pennsylvania.  On  July 
7th,  1888,  and  at  a  time  when  the  premises  were  insured  in 
the  Greenwich  Insurance  Company  of  the  city  of  New  York, 
Mrs.  Courtois  received  a  letter  from  the  agent  of  that  com- 
pany to  the  effect  that  he  could  not  renew  the  insurance  on 
account  of  its  being  situated  too  far  from  New  York,  and 
advising  her  to  place  it  with  some  other  agent ;  he  suggested 
C.  Patterson  &  Son,  No.  71  Wall  street,  New  York,  agents  of 
the  defendant  company,  as  proper  persons  to  represent  her, 
and  sent  her  a  copy  of  the  policy  of  the  Greenwich  Insurance 
Company. 

On  the  9th  of  July,  1888,  Mrs.  Courtois  addressed  to  Pat- 
terson &  Son  a  letter,  inclosing  the  Greenwich  policy  and 
stating  that  it  would  tell  them  what  she  wanted  done.  It  will 
be  observed  that  this  was  more  than  a  year  before  the  policy 
was  issued  by  the  defendant  which  is  involved  in  this  action. 
The  policy  took  effect  July  18th,  1889,  and  receipt  for  pre- 
mium is  dated  July  23rd,  1889.  Mrs.  Courtois  testified  that 
before  this  policy  was  issued  she  went  to  Patterson  &  Son's 
office,  71  Wall  street,  in  New  York,  and  was  told  that  Patter- 
son was  not  there,  but  saw  his  representative  who  took  notes ; 
she  said,  "  I  told  him  house."  She  further  testifies  that  at  that 
interview  she  left  the  deed  of  the  property  as  they  wished  to 
see  it.  She  further  swore :  "  I  told  him  to  insure  all  the  build- 
ings ;  *  *  *  I  did  not  receive  a  policy ;  I  went  two  weeks 
afterwards  and  asked  if  the  policy  was  ready,  and  about  it ; 
they  said  that  the  policy  was  not  ready,  but  I  paid  the  pre- 
mium that  day,"  etc. 

At  this  point  exhibit  "  D,"  which  is  the  receipt  for  the  pre- 
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mium  above  referred  to,  was  put  in  evidence  and  bears  date 
July  23rd,  1889.  Mrs.  Courtois  testified,  in  substance,  witli- 
out  objection,  that  some  years  before  this  insurance  was  taken 
out  the  dwelling  house  situated  on  the  north  side  of  the  high- 
way was  burned  without  insurance ;  that  the  grain  barn  was 
on  the  same  side  of  the  road  with  the  house  that  was  burned  ; 
and  the  other  two  barns,  the  cattle  bam  and  the  wagon  shop 
were  on  the  south  side  of  the  road.  She  further  stated  that 
they  did  nol  rebuild  the  dwelling  house,  but  finished  off  some 
rooms  in  which  to  reside  in  one  portion  of  the  grain  barn, 
and  continued  thereafter,  notwithstanding  these  alterations,  to 
store  in  the  other  part  of  the  barn  grain  and  seed  to  be  used 
for  planting  and  sowing;  that  no  grain  was  ever  stored  in 
the  barns  or  dwellings  on  the  south  side  of  the  road.  The 
witness  further  stated  that  the  living  apartments  in  this  bam 
were  occupied  by  her  husband,  herself  and  the  man  who 
assisted  in  working  the  farm,  who  seems  to  be  described  in 
the  complaint  as  tenant,  but  the  precise  business  relations  he 
sustained  towards  Mrs.  Courtois  dQ  not  appear  in  detail ;  he 
is  sometimes  spoken  of  as  a  tenant  and  sometimes  as  a  hired 
man. 

Keeping  in  mind  these  undisputed  facts,  in  the  record  with- 
out objection,  we  approach  the  examination  of  this  policy, 
which  is  nothing  more  than  a  filling  out  of  certain  of  the 
printed  items  already  described.  Preceding  the  item  "  on 
barn  No.  1 "  is  filled  in  $500,  and  then  stamped  upon  the 
policy,  not  printed,  are  the  words  "  occupied  by  tenant." 
Preceding  the  printed  item  "  On  hay  and  grain  in  barn  No. 
1 "  is  filled  in  $650.  Preceding  the  printed  item  "  On  wagon 
house "  is  filled  in  $200.  Preceding  the  printed  item  "  On 
wagons  and  sleighs  while  in  said  barn  "  is  filled  in  $100.  Pre- 
ceding the  printed  item  "  On  carriages  and  harness  therein  " 
is  filled  in  $150.  Preceding  the  printed  item  "  Two  horses, 
not  to  exceed  $100  on  each  horse,"  is  filled  in  $200,  making 
a  total  of  $1,800. 

It  seems  to  me  very  apparent  the  statement  that  only  one 
building  is  covered  by  the  terms  of  this  policy  is  erroneous  on 
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the  face  thereof,  and  the  situation  is  rendered  perfectly  clear 
by  Mrs.  Courtois'  evidence  received  without  objection.  No 
force  whatever  has  been  given  to  tlie  words  "  occupied  by 
tenant.'^  The  fact  confronting  the  agent  in  drawing  the 
policy  was  the  rather  unusual  situation  of  a  grain  barn  having 
rooms  fitted  off  for  a  residence  and  still  being  used  in  part  for 
storing  grain.  The  first  printed  item  in  this  policy  reads 
"  On  dwelling  house."  To  have  described  the  structure  sub- 
ject to  this  dual  use  as  a  dwelling  house  would  have  been 
inaccurate,  and,  consequently,  to  fill  it  in  as  a  barn  occupied 
by  tenant,  while  it  might  have  been  more  definite,  is  quite 
sufficient,  in  construing  this  policy  strictly  in  favor  of  the 
insured. 

The  prevailing  opinion  assumes  that  Mrs.  Courtois  never 
met  the  representatives  of  the  company,  and  that  this  insur- 
ance is  based  solely  on  correspondence  and  the  application 
drawn  by  one  agent  of  the  company  and  sent  to  another  agent 
thereof  unsigned  by  the  insured  and  without  her  knowledge 
or  consent.  The  evidence  already  referred  to  shows  that  this 
position  is  erroneous;  that  the  insured  did  meet  the  repre- 
sentative of  the  company ;  that  she  afterwards  called  again 
and  paid  the  premium  on  the  policy  and  received  a  receipt 
therefor ;  that  at  her  first  interview  defendant's  agent  was 
instructed  to  insure  all  the  buildings. 

The  important  question  is  whether  this  application  was 
admissible  in  evidence  as  offered  by  the  defendant.  The 
trial  court  held  that  it  was  not  and  the  Appellate  Division 
lias  affirmed  this  ruling.  It  is  stated  in  the  prevailing  opin- 
ion in  this  court  that  it  is  entirely  immaterial  whether  the 
insured  signed  this  application  or  had  any  knowledge  of  it. 
The  case  of  Sanders  v.  Cooper  (115  N.  Y.  279)  is  cited  as  on 
all  fours  with  the  case  at  bar,  and  as  deciding  that  an  appli- 
cation unsigned  by  the  insured  was  competent  evidence.  In 
that  case,  as  in  this,  the  action  was  at  law  upon  the  policy  and 
two  defenses  were  pleaded  :  Firsts  that  the  building  burned 
was  not  the  building  mentioned  in  the  application  and  survey 
and  insured  by  the  policy ;  and,  second^  that  there  was  undis^ 
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closed  insurance.  It  is  only  the  first  defense  that  is  now 
material. 

The  defendant,  to  establish  the  first  defense,  relied  upon  the 
following  facts :  (1)  The  policy  insured  property  described  in 
the  application  and  survey  bearing  even  date  with  it,  and 
which  was  referred  to  "  as  forming  a  part  of  the  policy ; " 
(2)  the  application  accurately  described  a  tenant  house ;  (3)  the 
survey  on  back  of  application  showed  the  tenant  house  and 
other  buildings,  and  under  the  tenant  house  was  the  word 
"  risk ; "  f4)  the  millhouse  (the  house  burned)  was  a  half 
mile  away  from  tenant  house  and  corresponded  in  no  respect 
(except  height)  with  the  building  described  in  the  application 
and  survey ;  (5)  the  application  and  survey  were  forwarded 
to  the  company  and  the  policy  issued  thereon. 

The  court  held  that,  reading  the  policy  and  the  applica- 
tion, which  was  made  a  part  of  it,  there  was  "  no  possible 
room  for  question  that  the  company,  when  it  issued  the 
policy,  intended  to  insure  the  tenant  house  and  not  the  mill- 
house.  *  *  *  It  is  quite  impossible  to  treat  this  policy 
as  a  contract  insuring  the  millhouse  if  the  application  and 
survey  are  considered  in  ascertaining  the  subject  of  insurance." 

It  was  in  view  of  the  fact  that  the  policy,  on  which  the 
plaintiff  sought  to  recover,  made  the  application  a  part  thereof 
that  the  court  said  it  was  '^  immaterial  whether  the  applica- 
tion was  made  by  the  authority  of  the  insured  or  not,  or 
whether  it  was  genuine  or  forged." 

This  was  clearly  so ;  the  plaintiff  had,  as  matter  of  law, 
accepted  the  application  as  cont'^ning  the  only  description 
of  the  property,  and  sued  thereon.  Can  it  be  properly  or 
accurately  said  that  the  case  cited  is  authority  for  the  admis- 
sion of  an  application  in  evidence  in  the  case  at  bar,  which 
was  not  a  part  of  the  policy,  which  was  drawn  by  one  of  the 
defendant's  agents  and  sent  to  another  of  tlie  defendant's 
agents,  after  the  verbal  application  was  made,  which  was  never 
heard  of  by  the  insured  until  produced  at  the  trial?  Surely 
if  such  a  paper  is  competent  the  insured  is  at  tlie  mercy  of 
the  company.     Furthermore,   in  the  Ciwe  cited,  the  insured. 
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confronted  by  a  policy  which  contained  a  clear  and  ftccarate 
description  of  the  building  insured,  sought  to  prove  that  it 
was  intended  to  cover  a  building  different  in  description  and 
located  half  a  mile  distant  from  the  subject  of  insurance.  It 
was  in  view  of  this  situation  that  the  court  said  that  the  evi- 
dence of  plaintiff,  ^^  while  it  might  tend  to  establish  a  case 
for  the  reformation  of  the  contract,  would  be  inadmissible  to 
sustain  an  action  to  enforce  the  contract  as  written,  as  though 
it  applied  to  the  building  intended  to  be  covered,  but  not 
described  in  the  policy."  Here  again  we  have  a  clear  dis- 
tinction between  the  case  cited  and  the  one  before  us.  In  the 
latter  case  the  plaintiff  stands  on  the  description  in  the  policy, 
to  wit :  "  $600  on  barn  No.  1  (stamped),  occupied  by  tenant." 

The  prevailing  opinion  states  that  ^'  the  fact  that  there  was 
a  statement  that  the  building  insured  was  occupied  by  a  tenant 
does  not  necessarily  mean  or  imply  that  a  tenant  was  actually 
residing  in  it."  It  was  for  that  very  reason  that  the  trial 
judge  said  to  the  jury,  wlien  referring  to  these  woixis  "  occupied 
by  tenant,"  stamped  on  the  policy,  "  you  may  take  into  con- 
sideration the  fact  that  the  defendant  used  its  own  words  in 
writing  the  description  in  the  policy  of  the  property  and  that 
the  plaintiff  is  entitled  to  a  construction  of  these  words  most 
favorable  to  her."  ^o  exception  was  taken  to  this  charge ; 
the  jury  found  those  words  did  describe  the  building  destroyed, 
and  the  Appellate  Division  have  unanimously  affirmed  the 
judgment  entered  on  the  verdict. 

There  was  no  effort  in  this  case,  as  in  the  case  cited,  to 
depart  from  the  plain  language  of  the  contract  and  make  the 
policy  apply  to  property  not  described.  The  precise  reverse 
was  true  and  the  recovery  was  on  the  face  of  the  policy  as 
written. 

Judge  Andrews  alludes,  incidentally,  in  the  case  cited  (115 
N.  Y.  at  p.  285)  to  the  rule  that  governs  in  the  case  at  bar ; 
he  says :  "  Tl:c  subject  of  tlie  insurance  is  to  bo  ascertained 
from  the  description  in  the  policy  and  such  extrinsic  evidence 
as  may  be  necessary  to  identify  the  property  described." 

This  was  the  object  of  plaintiff's  evidence,  to  identify  the 
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property  described.  It  was  shown  that  the  insured  told  the 
agent  to  insnre  all  the  buildings,  gave  him  her  old  policy  as  a 
guide,  which  did  cover  all  the  buildings. 

It  was  also  shown  that  the  grain  barn  on  the  north  side  of 
the  road  was  changed,  in  part,  into  a  dwelling  house  and  that 
the  tenant  or  hired  man  did  occupy  it.  All  this  evidence 
satisiied  the  jury  as  to  the  identity  of  the  property  and  made 
the  contract  clear  on  its  face.  This  evidence  was  not  con- 
demned in  the  case  cited,  but,  on  the  contrary,  was  specially 
approved. 

The  case  cited  has  no  application  to  the  case  before  us  in 
my  judgment,  and  I  am  of  opinion  that  the  trial  judge  prop- 
erly refused  to  admit  the  application  in  evidence. 

There  are  two  other  exceptions  which  are  urged  in  support 
of  reversal.  It  is  insisted  that  the  Greenwich  policy,  hereto- 
fore alluded  to,  should  have  been  admitted  in  evidence.  If 
anybody  was  prejudiced  by  its  rejection  it  was  the  plaintiff, 
as  that  policy,  the  abstract  of  which  is  printed  in  the  record, 
shows  that  it  insured,  among  others,  the  building  occupied  by 
the  tenant  on  the  north  side  of  the  road.,  It  is  a  little  difficult 
to  understand  why  the  plaintiff's  attorney  should  have  objected 
to  the  admission  of  this  policy,  but  its  rejection  does  not  call 
for  a  reversal  of  the  judgment  for  two  reasons  —  the  defendant 
was  not  prejudiced  by  its  exclusion,  and  it  was  immaterial  as 
pointed  out  by  the  Appellate  Division.  The  plaintiff  must 
stand  on  the  policy  in  suit. 

The  other  exception  relates  to  the  exclusion  of  secondary 
evidence  as  to  the  contents  of  a  letter  alleged  to  have  been 
written  by  the  agent  in  New  York  to  Mrs.  Courtois.  He 
testified  that  he  caused  to  be  mailed  to  her  the  policy  in  suit 
and  that  he  inclosed  therein  a  certain  letter,  the  contents  of 
which  are  not  disclosed.  Plaintiff's  counsel  was  notified  to 
produce  the  original  of  this  letter  on  the  trial.  The  plaintiff 
denied  the  existence  of  any  such  letter  and  objected  to 
secondary  evidence  of  its  contents.  The  court  sustained  the 
objection  on  the  ground  that  there  was  no  proof  of  the  mail- 
ing of  any  such  letter.     The  argument  is  made  that  because 
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Mrs.  Conrtois  was  in  possession  of  the  policy  she  must  have 
received  tlie  letter.  Mrs.  Courtois  was  absolutely  powerless 
to  meet  this  situation,  except  to  say  that  she  never  received 
any  such  letter,  and  the  bnrden  rested  upon  the  defendant  to 
show  that  such  a  letter  was  mailed.  Unless  strict  proof  is 
exacted  in  sncli  a  case,  the  door  would  be  open  to  the  admis- 
sion of  manufactured  evidence. 

I  am  of  opinion  that  the  recovery  below  is  right  and  the 
judgment  appealed  from  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.  (and  Martin  and  Vann,  JJ.,  on  second 
ground  in  opinion),  concur  with  O'Brien,  J. ;  Landon,  J., 
concurs  with  Bartletf,  J. ;  Cullen,  J.,  not  sitting. 

Judgment  reversed,  etc. 


In  the  Matter  of  the  Appraisal,  under  the  Transfer  Tax  Act, 
of  tlie  Estate  of  Zkfita,  Countess  de  Rohan-Chabot. 

The  Comptroller  of  the  City  of  New  York,  Appellant  and 

Respondent. 

Jennie  McLane,  Respondent  and  Appellant. 

1.  Transfer  Tax  —  Remainder  to  Residuary  Legatee  of  Remain* 
DBRMAM.  A  bequest  for  life  to  testator's  mother  with  remainder  to  his 
sister,  upon  the  death  of  the  motlier,  vests  the  entire  estate,  legal  and 
equitable,  in  the  remainderman,  and  a  residuary  legatee  of  the  sister  takes 
the  remainder  subject  to  the  transfer  tax. 

2.  Remainder  Passing  to  Residuary  Legatee  of  Appointee.  A 
bequest  to  testator's  widow  for  life  with  remainder  to  his  son  and  daugh- 
ter subject  to  a  power  of  appointment  by  the  widow,  who  exercises  it  in 
favor  of  the  daughter  by  a  will  admitted  to  probate  the  same  day  the 
daughter  dies,  vests  in  the  daughter  upon  the  death  of  the  father,  passes 
under  the  will  of  the  former  to  her  residuary  legatee  and  is  subject  to 
the  transfer  tax. 

3.  Interest  of  Residuary  Legatee  Prior  to  Accounting  by  Execu- 
tor. Where  it  appears  that  there  has  been  no  settlement  of  the  execu- 
tor's accounts  under  the  will  of  the  mother,  and  consequently  the  amount 
of  the  residuary  estate,  if  any,  is  unascertained,  the  amount  to  which  the 
daughter  was  entitled  as  residuary  legatee  is  not  subject  to  the  transfer  tax. 

JdatterofChahift,  44  App.  Div.  340,  affirmed. 

(Argued  April  15,  1901:  decided  June  4,  1901.) 
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Cross-appeals  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
January  3,  1900,  which  modified  and  affirmed  as  modified 
an  order  of  tlie  surrogate  of  New  York  county  modifying  an 
order  assessing  the  value  of  and  fixing  the  transfer  tax  upon 
the  estate  of  Zefita,  Countess  de  Rohan-Chabot,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  E,  Kisaelburghy  Jr,^  and  C,  H,  Bennett  for  comp- 
troller of  the  city  of  New  York,  appellant  and  respondent. 
The  property  embraced  in  the  groups  derived  from  Frank 
and  Henry  passed  immediately  and  absolutely  to  Zefita  upon 
the  death  of  Zefa.  (4  Kent's  Comm.  328  ;  18  Am.  &  Eng. 
Ency.  of  Law,  925  ;  2  R.  S.  ch.  1,  §  41 ;  2  Black.  Comm.  168 ; 
Doolittle  V.  Lewis,  7  Johns.  Ch.  42 ;  Roach  v.  Wadham^  6 
East,  289 ;  Jackson  v.  Davenport,  20  Johns.  537  ;  Witnple  v. 
Fonda,  2  Johns.  288 ;  VanderJieyden  v.  CrandaU,  2  Den. 
18  ;  Covenhoven  v.  Shvler,  2  Paige,  122 ;  Spear  v.  Tinkham, 
2  Barb.  Ch.  212.)  The  estate  of  Zefa  Hey  ward,  bequeathed 
to  Countess  de  Rohan-Chabot,  is  taxable.  {People  ex  rel,  v. 
Camrs.  of  Taxes,  82  N.  Y.  464.) 

Paul  Fuller  and  John  P.  Murray  for  Jennie  McLane, 
respondent  and  appellant.  The  statute  contemplates  that 
there  shall  be  but  one  transfer  tax  betwec*^  the  time  of  the 
death  of  the  decedent  and  the  actual  receipt  of  the  property 
by  the  beneficiary.  {Matter  of  Gotdd,  156  N.  Y.  423 ; 
Knowlton  v.  Moore^  178  IJ.  S.  41 ;  Matter  of  Phipps,  77 
Hun,  325 ;  Matter  of  Bronson,  150  N.  Y.  1.) 

Babtlett,  J.  These  are  cross-appeals.  The  comptroller  of 
the  city  of  New  York  appeals  from  so  much  of  the  order  of 
the  Appellate  Division  as  affirmed  the  part  of  the  surrogate's 
order  relieving  from  taxation  that  portion  of  the  decedent's 
estate  as  came  to  her  under  the  will  of  her  mother,  Zefa  Hey- 
ward.  Jennie  McLean,  the  residuary  legatee  under  the  will 
of  the  countess,  appeals  from  so  much  of  the  order  as  modi- 
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fies  the  order  of  the  surrogate,  the  latter  holding  that  the  entire 
personal  estate  was  not  taxable.  The  taxation  of  the  real  estate 
is  not  involved  in  these  appeals. 

Henry  Hey  ward,  the  father  of  the  countess,  died  in  the  year 
1874,  a  resident  of  the  city  of  New  York,  and  possessed  of  a 
considerable  estate.  He  left  a  will  which  was  duly  probated  in 
the  county  of  New  York,  whereby  he  appointed  his  wife,  Zefa, 
his  son  Frank  and  his  daughter  Zeiita,  afterward  the  countess, 
executors.  He  directed  that  liis  property,  after  the  payment  of 
debts  and  a  certain  legacy,  be  divided  into  three  equal  shares, 
only  one  of  which  is  involved  in  this  proceeding.  He 
bequeathed  to  his  wife  the  one-tliird  share  in  controversy  here, 
for  life,  or  during  the  time  that  she  should  remain  his  widow ; 
the  remainder  he  gave  to  his  son  and  daughter.  He  vested  in 
his  widow  the  power  to  appoint  said  remainders  to  such  of  his 
lineal  descendants  as  she,  by  her  will,  might  direct.  The  wife 
alone  qualified  as  executrix,  and  prior  to  the  year  1880  she  had 
distributed  the  esjate  and  received  her  final  discharge.  The 
son  died  in  the  year  1879,  sixteen  years  before  the  decease  of 
his  mother,  who  died  in  1895,  having  exercised  the  power  of 
appointment  in  her  will  in  favor  of  her  daughter. 

The  mother's  will  was  offered  for  probate  in  the  county  of 
New  York,  and,  after  contest,  admitted  to  probate  on  the  29th 
d^y  of  February,  1896.  It  so  happened  that  the  countess 
died  on  that  day  in  the  city  of  Paris,  where  she  resided. 
The  countess  was  made  the  residuary  legatee  under  her 
mother's  will. 

The  son,  Frank,  who  died  in  the  year  1879,  devised  and 
bequeathed  his  property  to  liis  mother  for  life  and  the  remain- 
der to  his  sister. 

The  countess.  In  a  codicil  to  her  will,  constituted  the  appel- 
lant, Jennie  McLean,  her  residuary  legatee. 

Mrs.  Heyward,  the  mother,  was  not  only,  at  the  time  of 
her  death,  in  the  enjoyment  of  the  life  estate  left  her  by  her 
husband  and  son,  but  was  also  possessed  of  a  considerable 
amount  of  personal  property  in  her  own  right. 

The  will  of  the  countess,  which  was  also  contested,  was 
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admitted  to  probate  in  the  county  of  New  York  on  the  19th 
day  of  January,  1898.  Mrs.  Heyward,  her  daughter  and 
Miss  Jennie  McLean  all  resided  in  Paris,  France. 

The  Appellate  Division  treated  the  property  liable  to  tai:- 
ation  as  divided  into  three  groups  —  that  which  the  mother 
took  for  life  under  the  will  of  her  son,  the  remainder  passing 
at  her  death  to  the  countess ;  that  in  which  the  mother  was 
vested  with  an  estate  for  life  under  the  will  of  her  husband, 
with  remainder  to  the  countess ;  that  owned  by  the  mother  at 
the  time  of  her  death  and  passing  under  her  will,  which 
named  the  countess  as  residuary  legatee. 

The  Appellate  Division  held  that  the  two  estates  in  remain- 
der, which  vested  absolutely  in  the  countess  on  the  death  of 
her  mother  under  her  father's  and  brother's  wills,  respectively, 
were  taxable  in  passing  to  the  appellant,  Miss  McLean,  as 
residuary  legatee  of  the  countess. 

It  also  held  that  the  amount  to  which  the  countess  was  enti- 
tled as  the  residuary  legatee  under  her  mother's  will  was  not 
taxable,  it  appearing  that  there  had  been  no  settlement  of  the 
executor's  accounts  under  the  will,  and,  consequently,  the 
amount  of  the  residuary  estate,  if  any  there  should  be,  was 
unascertained.  The  nature  of  the  interest  of  a  residuary 
legatee  prior  to  a  final  accounting  of  tlie  executor  was  fully 
considered  in  Matter  of  Phipps  (77  Hun,  325;  affd.  on 
opinion  below,  143  N.  Y.  641).  Presiding  Justice  Van  Brunt, 
in  discussing  the  question,  tersely  said,  as  to  tlie  rights  of  the 
residuary  legatee  prior  to  the  executor's  accounting :  "  He  had 
the  right  to  claim  the  amount  of  money  which  his  share  of 
the  residuary  estate  of  Mrs.  Fogg  would  result  in,  nothing 
more ;  no  particular  piece  of  property,  no  particular  sum  of 
money,  no  particular  representatives  of  money  or  property. 
And  until  this  residuary  estate  was  ascertained  by  an  account- 
ing of  the  executors,  the  legatee  might  not  be  even  able  to 
maintain  an  action  for  it«  recovery.  It  would  appear,  there- 
fore, that  a  tax  in  this  proceeding  has  been  levied  upon  a 
legacy  which  not  only  had  never  been  realized,  but  the  right 
to  the  possession  of  which  had  never  accrued." 
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We  are  of  opinion  tliat  the  learned  Appellate  Division 
made  a  proper  disposition  of  tlie  case  at  bar  as  to  all  the 
interests,  in  view  of  the  situation  existing  at  the  time  the  tax 
was  imposed. 

When  the  executor  of  Mrs.  Hey  ward,  the  mother,  shall 
have  accounted  and  ascertained  the  amount  of  the  residuary 
estate  in  his  hands,  it  will  be  his  duty  to  see  that  the  transfer 
tax  is  adjusted  and  satisfied  before  paying  over  the  residue  to 
the  legal  representative  of  the  countess. 

It  is  obvious  that  at  the  time  of  the  appraisal  neither  the 
executor  under  the  will  of  the  countess,  nor  Miss  McLean  as 
her  residuary  legatee,  was  liable  to  pay  a  tax  on  the  amount 
of  an  unascertained  claim  against  the  estate  of  Mrs.  Hey  ward. 

As  to  the  two  estates  in  remainder  under  the  wills,  respec- 
tively, of  the  father  and  brother  of  the  countess,  the  latter 
was  vested  with  the  title  to  the  residue  on  the  death  of  each 
testator,  but  possession  and  enjoyment  were  postponed  until 
the  falling  in  of  tlie  life  estate,  and  when  that  event  occurred 
the  entire  estate,  legal  and  equitable,  vested  instantly  in  the 
remainderman.  The  executor  of  the  countess,  under  the  cir- 
cumstances, was  liable  to  pay  the  transfer  tax  before  he  could 
distribute  the  personal  property  in  his  hands,  or  to  the 
possession  of  which  he  was  immediately  entitled. 
•  The  order  appealed  from  should  be  affirmed,  but  without 
costs,  as  neither  appeal  is  sustained. 

Parker,  Ch.  J.,  O'Brien,  Martin,  Vann,  Landon  and 
CuLLEN,  JJ.,  concur. 

Order  affirmed. 
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The  Central  Trust  Company  of  New  York,  as  Substituted 
Trustee  of  the  Estate  of  Isabel  von  Linden,  Respondent, 
V.  Georoe  W.  Folsom,  Appellant,  Impleaded  with  Another. 

Principal  and  Agent — When  Purchaser  of  Bond  and  Mortgage 
Is  Estopped  from  Denying  Authority  of  Agent  to  Receive  Pay- 
ment. Where  an  agent,  who  invests  for  his  principal  in  an  outstand- 
ing bond  and  mortgage,  is  permitted  to  collect  the  interest  thereon  and  to 
retain  possession  and  control  of  the  security,  he  has  apparent  authority 
after  maturity  to  receive  payment  thereof,  and  his  principal  is  estopped 
from  denying  that  he  possessed  such  authority. 

Central  Trust  Co.  v.  FoiUom,  38  App.  Div.  295.  reversed. 

(Argued  April  22,  1901;  decided  June  4,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  firet  judicial  department,  entered  March 
24, 1899,  reversing  a  judgment  in  favor  of  defendants  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  and 
granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Oeorge  V.  N.  Baldwin  for  appellant.  Where  a  mortgagee 
permits  an  attorney  who  negotiates  a  loan  to  retain  in  his 
possession  the  bond  and"  mortgage  after  the  principal  is  due, 
and  the  mortgagor,  with  knowledge  of  that  fact  and  relying 
npon  the  apparent  authority  thus  conferred,  shall  make  pay- 
ment to  such  attorney,  the  mortgagee  will  not  be  permitted  to 
deny  that  the  attorney  possessed  the  authority  which  the 
presence  of  the  securities  indicated  that  he  had.  (  WhiUock 
V.  Waltham^  1  Salk.  157 ;  Wostenholm  v.  Davis^  Freem.  Ch. 
289;  Williams  v.  Walker,  2  Sandf.  Ch.  325;  Hatfield  v. 
Reynolds,  34  Barb.  612 ;  Megary  v.  Funtis,  5  Sandf.  376 ; 
Merritt  v.  Cole,  9  Hun,  98  ;  Wardrop  v.  Dunlojp,  1  Hun,  330  ; 
FramJc  v.  Tuozzo,  26  App.  Div.  447 ;  BoiMeday  v.  Kress, 
60  N.  Y.  410 ;  Smith  v.  Kidd,  68  N.  Y.  130.) 

Alfred  J.  Taylor  for  respondent.  In  dealing  with  the 
trustee  under  the  marriage  settlement,  the  defendant  Folsom, 
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having  knowledge  of  the  trust,  was  bound  to  take  notice  of 
the  conditions  and  limitations  of  the  deed  creating  the  trust. 
(Perry  on  Trusts,  §§  287,  402,  405  ;  Klrseh  v.  Tosier,  143  N. 
Y.  390 ;  Suarez  v.  de  Montigny^  1  A  pp.  Div.  494 ;  Swan  v. 
Produce  Banhy  24  Hun,  278 ;  McPherson  v.  PoUinSj  107 
N.  Y.  316.)  The  trustee,  under  the  conditions  of  the  deed 
creating  this  trust,  could  not  delegate  his  powers.  The  exer- 
cise of  those  powers  was  personal  and  confidential,  and  affected 
not  only  the  beneficiary  named  in  the  deed,  but  also  her  heirs 
and  legal  representatives.  (Perry  on  Trusts,  §§  287,  402,  405 ; 
Berger  v.  Duff^  4  Johns.  Ch.  368  ;  Newton  v.  Bronaon^  13 
N.  Y.  587.)  Francis  H.  Weeks,  as  attorney  or  agent  of 
Morison,  trustee,  had  no  real  or  apparent  authority  to  receive 
payment  of  the  principal  of  the  mortgage  in  suit.  {Smith  v. 
Kidd,  68  N.  Y.  130.) 

CuLLKN,  J.  The  action  was  brought  to  recover  possession 
of  a  b6nd  and  mortgage  and  certain  assignments  thereof  from 
the  defendant,  tlie  owner  of  the  equity  of  redemption  in  the 
mortgaged  premises  who  claimed  to  have  received  them  on 
paying  the  mortgage.  The  controversy  turns  on  the  validity 
of  that  payment.  Tlie  bond  and  mortgage  were  made  by 
Benjamin  K.  Winthrop  and  others,  trustees,  and  George  Fol- 
som and  wife,  to  William  E.  Laight  and  another,  trustees  of 
Louisa  M.  Wilkes,  on  the  15th  day  of  May,  1848,  and  after 
seveml  mesne  assignments  were  assigned  to  Ada  L.  Sutton 
(afterwards  Ada  L.  Saalfield)  on  July  9th,  1 883.  One  Fran- 
cis H.  Weeks,  a  lawyer,  was  the  attorney  for  Mrs.  Saalfield, 
and  while  she  was  the  owner,  the  bond  and  mortgage  and 
assignments  remained  in  his  possession.  The  appellant,  Fol- 
som, the  owner  of  the  equity  of  redemption,  during  this 
period  paid  the  interest  to  Weeks.  In  May,  1886,  he  made 
such  a  payment  to  Weeks  as  attorney  for  Mrs.  Saalfield  and 
received  from  him  a  receipt  on  behalf  of  Morison,  trustee. 
This  was  the  only  notice  that  Folsom  at  any  time  had  that 
Mrs.  Saalfield  had  transferred  the  mortgage.  In  June  follow- 
ing Folsom  paid  to  Weeks  the  principal  of  the  mortgage  with 
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the  accrued  interest  and  received  from  him  the  original  bond 
and  mortgage  and  the  several  assignments.  The  last  two  of 
these,  that  to  Mrs.  Saalfield  and  the  assignment  from  Mrs. 
Saaliield  to  Daniel  Morison  as  trustee,  were  unrecorded. 
Folsom  returned  these  two  assignments  to  Weeks  with  instruc- 
tions to  have  them  recorded  and  also  to  obtain  a  satisfac- 
tion piece  from  Morison,  trustee,  and  retained  the  other 
instruments. 

On  November  29th,  1876,  in  contemplation  of  her  mar- 
riage, the  separate  estate  of  Isabel  Andrews  (afterwards  von 
Linden)  w^as  conveyed  to  Blandina  B.  Andrews  on  certain 
trusts  therein  specified.     Mrs.  Andrews  having  died,  Daniel 
Morison  was  appointed  trustee  in  her  place  in  October,  1888. 
Morison  employed  Weeks,  who  was  his  attorney,  to  obtain  an 
investment  for  the  sum  of  seven  tliousand  dollars  belonging 
to  the  trust  estate.     Weeks  brought  the  mortgage  of  Mrs. 
Saalfield  to  the  attention  of  Morison,  who  looked  at  the  mort- 
gaged property  and  approved  the  security.     Weeks  thereupon 
obtained  the  assignment  from  Mrs.  Saalfield,  he  having  in  his 
possession  at  the  time  the  bond  and  mortgage  and  earlier 
assignments.     The  defendant   Morison  did    not    personally 
negotiate  the  transfer  nor  take  any  part  therein  except  to 
approve  the  security  and  advance  the  funds.     Weeks  seems 
to  have  largely  managed  the  administration  of  the  trust  for 
Morison.     Morison  knew  that  tliere  was  a  Folsom  mortgage, 
but  could  not  swear  positively  that  he  ever  saw  the  document. 
Morison  was  not  in  active  business  at  this  time,  and  it  appears 
from   his  testimony  that   the  securities  of   the   trust  estate 
together  with  his  own  were  put  in  a  tin  box  belonging  to  him 
and  the  box  placed  in  the  safe  in  Weeks'  office  and  the  key 
of  the  box  intrusted  to  Weeks,  so  that,  as  a  matter  of  fact. 
Weeks  had  always  access  to  the  box.     Morison  testified  that 
the  key  was  given  to  Weeks  so  that  he  might  indorse  any 
payments  of  interest  which  he  might  receive,  but  he  denied 
that  Weeks  had  any  authority  to  receive  the  principal  of  the 
fiecurities.     In  1889  Morison  resigned  his  trust  and  Weeks 
was  appointed  his  successor.     Weeks  continued  as  trustee  to 
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1893,  when  he  was  removed  and  the  plaintiff  appointed  his 
successor.  Weeks  did  not  pay  over  to  Morison  or  into  the 
trust  the  moneys  received  by  him  from  Folsom  in  payment  of 
the  mortgage,  but  appropriated  such  moneys  to  his  own  use. 
The  trial  court  held  that  the  payment  tp  Weeks  was  a  good 
payment  to  Morison,  trustee,  and  that  the  defendant  was 
entitled  to  hold  the  bond  and  mortgage  which  ho  had  paid  off. 
The  Appellate  Division  by  a  divided  court  reversed  the  judg- 
ment of  the  Special  Term  and  ordered  a  new  trial. 

The  reversal  was  both  on  the  law  and  the  facts.  For  the 
appellant  to  succeed  in  this  court  it  must  appear  that  the  undis- 
puted facts  entitled  him  to  a  judgment,  those  in  controversy 
being  resolved  against  him.  The  trial  court  might  have  found 
on  the  evidence  that  Weeks  was  authorized  by  Morison  to 
receive  the  principal  of  the  mortgage,  but  the  inference  to  be 
drawn  from  the  evidence  was  debatable,  and,  hence,  for  the 
purposes  of  this  appeal,  we  must  assume  that  Weeks  was  not 
given  such  authority.  The  only  question  presented  for  our 
determination  is  whether  the  possession  by  Weeks  of  the  secu- 
rity, under  the  circumstances  narrated,  conferred  upon  him 
apparent  authority  to  receive  the  principal,  on  which  Folsom 
was  entitled  to  rely.  The  general  rule  stated  by  all  the  text 
writers  is  that  where  an  agent  who  negotiates  a  loan  for  his 
principal  is  allowed  to  retain  possession  and  control  of  the 
security  taken  on  tlie  loan,  he  has  apparent  authority  after 
maturity  to  receive  payments  for  his  principal.  (Story  on 
Agency,  §  98  ;  Meechem  on  Agency,  §  273 ;  Palcy  on  Agency, 
§  274.)  This  rule  has  been  repeatedly  upheld  by  the  decisions  in 
this  state.  (  WilliairiH  v.  Walker,  2  Sandf.  Cli.  325  ;  Hatfield 
V.  Reynolda^  34  Barb.  612  ;  Wardroj)  v.  Dunlop,  1  Ilun,  325 ; 
MerriU  v.  CoU,  9  Hun,  98 ;  Smith  v.  Kidd,  68  N.  Y.  130 ; 
Crane  v.  GriieneioaUl^  120  X.  Y.  274.)  In  the  last  of  the  cases 
cited  it  is  said  by  Judge  Parker  :  "  So,  if  a  mortgagee  permits 
an  attorney,  who  negotiates  a  loan,  to  retain  in  his  possession 
the  bond  and  mortgage  after  the  principal  is  due,  and  the 
mortgagor,  with  knowledge  of  that  fact  and  relying  u[X)n  the 
apparent  authority  thus  afforded,  shall  make  a  payment  to 
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him,  the  owner  will  not  be  permitted  to  deny  that  the  attor- 
ney possessed  the  authority  which  the  presence  of  the  securi- 
ties indicated  that  he  had."  The  learned  Appellate  Division 
did  not  question  the  general  rule,  but  held  that  the  present 
case  did  not  fall  within  it  because  Weeks  did  not  make  the 
original  loan  on  which  the  bond  and  mortgage  were  given. 
The  only  authority  in  this  state  in  exact  point  is  the  case  of 
Williains  v.  Walker  {mpra).  In  that  case,  as  in  the  present, 
the  attorney  had  not  made  the  original  loan,  but  had  negotiated 
the  purchase  of  an  outstanding  bond  and  mortgage.  It  was 
held  that  the  rule  applied,  and  that  payments  made  to  the 
attorney,  so  long  as  he  held  possession  of  the  securities,  were 
good  payments  to  his  principal.  The  case  has  been  often 
cited  with  approval  in  the  opinions  of  this  court,  and  I  can- 
not find  that  its  authority  has  ever  been  questioned  until  in 
this  case.  But  apart  from  authority  we  think  that  the  fact 
tliat  there  was  an  investment  in  an  existing  security,  instead  of 
in  an  original  loan,  does  not  necessarily  distinguish  the  cases 
in  principle.  The  reason  why  a  payment  to  an  agent  who 
has  made  the  loan  and  who  continues  to  hold  the  security  is 
good  payment  to  the  principal,  and  why,  under  such  circum- 
stances, the  agent  h«is  apparent  authority  to  collect  the  debt  is 
not  very  clearly  stated  in  either  the  text  books  or  the  earlier 
decided  cases.  It  was  first  established  in  England,  and  doubt- 
less there  grew  out  of  the  general  course  of  business  as  to 
loans  made  through  attorneys  or  scriveners.  The  fact  that 
the  attorney  or  agent  has  made  the  loan  does  not  give  him 
the  authority  to  collect  the  debt,  nor,  it  seems,  does  the  mere 
possession  of  the  security  by  the  attorney  give  such  authority. 
[Dauhleday  v.  Kress^  50  N.  Y.  410.)  Both  conditions  must 
concur,  that  the  agent  acted  for  the  principal  at  the  incep- 
tion of  the  business  and  that  he  holds  the  securities.  It  is 
3aid  in  the  case  last  cited :  "  The  reason  of  the  rule  that  one 
who  has  made  the  loan  as  agent  and  taken  the  security  is 
authorized  to  receive  payment  when  he  retains  possession  of 
the  security  is  founded  upon  human  experience  that  the  payer 
knows  that  the  agent  has  been  trusted  by  the  payee  about  the 
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same  business,  and  he  is  thus  given  a  credit  with  the  payer." 
Why  does  this  rv^ason  not  apply  to  the  case  before  us  ?  The 
only  question  is  tne  apparent  authority  of  Weeks  to  act  for 
Morison.  Morison  had  nothing  to  do  with  the  original  loan. 
The  investment  was  made  by  him  when  he  acquired  the  bond 
and  mortgage  from  Mrs.  Saaliield.  The  business,  so  far  as 
Morison  is  concerned,  had  its  inception  at  this  time,  and  In 
that  business  Weeks  acted  for  him.  It  is  said  by  the  learned 
court  below :  "  Authority  to  receive  payment  of  the  principal 
is  not  to  be  inferred  from  the  attorney  having  received  the 
interest,  nor  from  the  mere  possession  of  the  security,  but  it 
must  result  from  the  whole  control  of  the  investment  from 
beginning  to  end  by  the  attorney  or  solicitor.  The  lender 
must  part  with  his  money  to  the  solicitor  for  investment  and 
give  him  absolute  control  of  the  whole  matter."  We  do  not 
imagine  that  by  the  statement  that  the  lender  must  give  his 
attorney  absolute  control  of  the  whole  matter,  the  learned 
court  intended  that  the  attorney  must  be  given  power  to  col- 
lect the  principal.  If  that  were  the  case,  the  attorney  would 
have  actual  authority,  and  the  whole  discussion  as  to  his  appar- 
ent authority  would  be  needless.  Subject  to  this  limitation 
the  doctrine  of  the  Appellate  Division  may  be  conceded,  but 
it  is  difficult  to  see  why  this  case  does  not  fall  within  it. 
Weeks  controlled  the  investment  from  the  beginning  and 
held  possession  of  the  security,  for,  as  already  said,  the  invest- 
ment began  only  when  the  mortgage  was  transferred  from 
Mrs.  Saalfield  to  Morison.  It  is  further  said  that  ^'  Folsom, 
who  made  this  payment,  had  no  knowledge  whatever  of 
Weeks'  agency,  and  no  reason  to  believe  that  Weeks  was  an 
agent  of  Morison  for  any  other  purpose  than  to  receive  the 
interest.  He  did  not  know  what  part,  if  any.  Weeks  had  taken 
in  the  purchase  of  this  mortgage.  So  far  as  appeared  to  him 
Morison  had  done  nothing  to  warrant  the  inference  that  Weeks 
was  his  attorney  for  any  other  purpose  than  to  receive  the 
intai-est  on  that  mortgage."  It  may  be  doubted  whether 
Folsom's  ignorance  of  the  fact  that  Weeks  had  made  the 
investment  for  Morison  would  affect  the  question  of  Weeks' 
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authority.  In  Crane  v.  Gruenewald  (supra)  several  payments 
were  made  by  the  mortgagor  without  seeing  the  bond  and 
mortgage  in  the  hands  of  the  attorney  to  whom  the  payments 
were  made.  It  was  held  that  the  apparent  authority  of  the 
attorney  did  not  depend  upon  his  production  to  the  debtor  of 
the  securities,  but  on  his  possession  of  them.  We  think,  how- 
ever, that  under  the  circumstances  Folsom  was  justified  in 
inferring  that  Weeks,  as  attorney,  had  transacted  the  whole' 
business  for  Morison.  He  knew  that  Weeks  had  previously 
held  possession  of  the  bond  and  mortgage  on  behalf  of  Mrs. 
Saalfield,  its  then  owner.  Morison  gave  him  no  notice  that 
he  had  succeeded  to  the  title  of  Mrs.  Saalfield.  He  con- 
tinued to  pay  the  interest  to  Weeks  and  received  from  Weeks 
a  receipt  in  the  name  of  Morison,  trustee.  This  doubtless 
apprised  him  that  his  creditor  was  no  longer  Mrs.  Saalfield, 
but  a  person  named  Morison,  but  beyond  this  ho  had  no 
knowledge  of  Morison.  He  found  that  Weeks  was  author- 
ized to  collect  the  interest  and  that  he  still  retained  all  the 
securities.  If  Weeks  had  not  made  the  investment  for  Mori- 
son, how  was  it  that  the  securities  still  remained  with  the  for- 
mer ?  We  think  that,  under  these  circumstances,  Folsom  was 
justified  in  believing  that  Morison  had  intrusted  the  same 
power  and  confidence  to  Weeks  that  he  would  have  done  had 
Weeks  made  the  loan  in  the  fii'st  instance  directly  to  Folsom, 
instead  of  taking  an  outstanding  mortgage. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
the  judgment  entered  on  the  decision  of  the  Trial  Term 
affirmed,  with  costs  in  all  the  courts. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Maktin,  Vann  and 
Landon,  JJ.,  concur. 

Ordered  accordingly. 
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The  People  of  the  State  of  New  Xork  ex  rel.  Francis  G. 
Ward,  Appellant,  v.  Augustus  F.  Scheu,  Respondent. 

1.  Constitutional  Law—  Constitution,  Art.  10.  §  5,  not  Applicabi^ 
TO  Statutory  Offices.  The  provisions  of  section  5  of  article  10  of  the 
Constitution,  that  "the  Legislature  shall  provide  for  fHIing  vacancies  in 
pfflce,  and  in  case  of  elective  officers  no  person  appointed  to  fill  a*  vacancy 
shall  hold  his  office  hy  virtue  of  sqch  appointment  longer  than  the  com- 
mencement of  the  political  year  next  succeeding  the  first  annual  election 
after  the  happening  of  the  vacancy,"  apply  only  to  such  offices  as  are 
created  or  made  elective  hy  the  Constitution,  and  not  to  such  as  are  created 
and  controlled  hy  statute. 

2.  Appointment  to  Fill  Vacancy  in  Office  of  Commissioner  op 
Public  Works  in  the  City  of  Buffalo.  The  office  of  commissioner  of 
puhlic  works  in  the  city  of  Buffalo  is  not  a  constitutional  office,  but  is  of  stat- 
utory origin  and  under  legislative  control,  and  the  legislature  not  having 
provided  for  elections  to  fill  vacancies  in  said  office,  except  at  municipal 
elections  which  can  only  he  held  in  November  of  odd-numbered  years,  a 
vacancy  in  such  office,  caused  by  the  death  of  an  elected  commissioner,  is 
properly  filled  by  an  appointment  by  the  mayor,  the  appointment  to  con- 
tinue until  the  first  day  of  January  after  the  next  municipal  election. 

8.  Power  of  Leqislatuiie  to  Fill  Vacancies  in  Elective  Offices. 
The  words  "except  to  fill  vacancies"  contained  in  section  3  of  article  18 
of  the  Constitution,  which  provides  that  "  All  elections  of  city  officers, 
*  *  *  except  toJUl  vacancies,  shall  be  held  on  the  Tuesday  succeeding 
the  first  Monday  in  November  in  an  odd-numbered  year,  *  *  *»'  sim- 
ply reserves  to  the  legislature  the  right  to  fill  vacancies  in  elective  offices 
in  even-numbered  years  and  are  permissive,  not  mandatory,  and,  there- 
fore, not  in  conflict  with  section  5  of  article  10  of  the  Constitution. 

4.  Power  of  Legislature  to  Provide  for  Filling  Vacancy  in 
Office  of  Commissioner  op  Public  Works  in  the  City  of  Buffaix). 
The  provisions  of  section  271  of  the  cliarter  of  the  city  of  Buffalo  (L. 
1891,  ch.  105,  amd.  L.  1895,  ch.  805),  that  *  a  vacancy  in  the  office  of  an 
elected  commissioner"  of  public  works  "shall  be  filled  by  appointment  by 
the  mayor,  until  the  first  day  of  January,  after  the  next  municipal  elec- 
tion, at  which  election  a  commissioner  shall  be  elected  to  fill  the  unexpired 
term  of  the  elected  commissioner  whose  office  became  vacant,"  are  not  in 
contravention  of  the  Constitution  in  limiting  the  right  to  hold  an  election 
to  fill  such  a  vacancy  to  an  odd  numbered  year,  since  the  office  being 
statutory,  the  term,  compensation,  mode  of  appointment  or  election,  and 
the  time  and  manner  of  filling  vacancies  are  all  subject  to  the  legisla- 
tive will. 

5.  Commissioner  Must  Be  Elected  at  Municipal  Election.  The 
expressions  *' annual  ehclion  "  and  "municipal  election  "as  used  in  said 
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charter  are  not  syDonymous,  and  do  not  justify  a  claim  that  a  commis- 
sioner of  public  works  may  be  legally  elected  at  a  general  election  held  in 

'  an  even-numbered  year. 

[  People  ex  rel.  Ward  v.  8c?ieu,  60  App.  Div.  592,  affirmed. 


(Argued  May  10,  1901;  decided  June  4.  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  fourth  judicial  department,  entered 
April  6,  1901,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  in  an  action  of 
quo  warranto. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Tracy  C.  Becker  and  Sinion  Fleuchmann  for  appellant. 
Under  the  charter  of  the  city  of  Buffalo  the  term  of  office  of 
defendant  under  his  appointment  by  the  mayor  to  fill  a  vacancy 
expired  December  31,  1900,  and  the  term  of  office  of  relator 
began  January  1,  1901.  (L.  1891,  ch.  105  ;  L.  1895,  ch.  805  ; 
Const,  art.  12,  §  3 ;  Petteraon  v.  Welles^  1  App.  Div.  8 ;  People 
ex  rel  v.  Board  Supra,,  42  App.  Div.  510 ;  160  N,  Y.  687 ; 
People  ex  rel,  v.  Fitchie^  76  Hun,  80.)  If  the  charter  should 
be  held  to  provide  that  the  appointee  to  fill  a  vacancy  in  the 
office  of  the  elective  commissioner  of  public  works  should  hold 
until  the  end  of  the  next  odd-numbered  year,  where  tlie 
vacancy  occurred  prior  to  an  election  in  an  even-numbered 
year,  such  provision  would  be  unconstitutional  under  the  Con- 
stitution of  1895.  (Const,  art.  10,  §  5 ;  People  ex  rel,  v. 
Board  Suprs.,  42  App.  Div.  510;  160  K  Y.  687;  People  ex 
rel.  V.  Board  Supra,,  1*39  N.  Y.  524 ;  Story  on  Const.  §  408  ; 
Cooley  on  Const.  Lim.  67 ;  People  ex  rel.  v.  Brundage,  78 
N.  Y.  403 ;  People  ex  rel.  v.  Fitehie,  76  Hun,  80 ;  People  ex 
rel.  V,  Bull,  46  K  Y.  57 ;  Rathhone  v,  Wirth,  150  N.  Y. 
487 ;  People  ex  rel.  v.  Palmer,  154  N.  Y.  139.) 

W.  H.  Cuddehack  for  respondent.  Section  5  of  article  10 
of  the  Constitution,  providing  for  the  filling  of  vacancies  in 
elective  offices,  applies  only  to  offices  made  elective  by  the 
Constitution  and  not  to  those  created  by  act  of  the  legislature. 
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{People  ex  rel.  v.  Gomstockj  78  N.  Y.  356  ;  Matter  of  SckuUes^ 
33  App.  Div.  524 ;  People  ex  rel,  v.  Dempaey^  19  Hun,  322.) 

Werner,  J.  The  charter  of  the  city  of  Buffalo  provides 
for  a  department  of  public  works  of  which  the  board  of  pub- 
lic works  shall  be  the  head.  Tliis  board  consists  of  three  corn- 
raissioners'of  public  works,  one  of  whom  is  to  be  elected  by 
the  electors  and  the  other  two  of  whom  are  to  be  appointed  by 
the  mayor.  Under  section  271  of  said  charter  "  a  vacancy  in 
the  office  of  an  elected  commissioner  shall  be  filled  by  appoint- 
ment by  the  mayor,  until  the  first  day  of  January,  after  the  next 
municipal  election,  at  which  election  a  commissioner  shall  be 
elected  to  fill  the  unexpired  term  of  the  elected  commissioner 
whose  office  became  vacant."  By  section  370  of  said  char- 
ter it  is  provided  that  "the  municipal  and  ward  elections 
shall  be  held  on  the  Tuesday  succeeding  the  first  Monday 
of  November  in  each  odd  numbered  year."  Under  these 
charter  provisions  a  municipal  election  was  held  in  the 
city  of  Buffalo  in  November,  1897,  at  which  Martin  Maher 
was  elected  to  the  office  of  commissioner  of  public  works 
for  the  full  term  of  four  years,  or  until  December  31st,  1901. 
Maher  died  in  August,  1900,  leaving  a  vacancy  in  the  office. 
On  September  24th,  1900,  the  mayor  appointed  the  defendant 
Scheu  to  the  office  made  vacant  by  the  death  of  Maher,  the 
appointment  to  take  effect  at  once  "  and  to  continue  until  the 
first  day  of  January  after  the  municipal  election,  to  wit :  until 
January  1st,  1902."  At  the  general  election  held  on  the  6th 
of  November,  1900,  candidates  for  three  municipal  offices 
were  voted  for  to  fill  vacancies.  Among  them  waa^  the  relator 
Ward  who  had  been  nominated  by  the  Republican  party  for 
the  office  of  elective  commissioner  of  public  works,  to  fill 
the  vacancy  caused  by  tlie  death  of  Maher.  The  Democratic 
party,  proceeding  upon  the  theory  that  Scheu  had  been 
appointed  for  Maher's  full  term,  that  is,  until  January  1st, 
1902,  made  no  nominations  for  that  office,  and  Ward  having 
received  nearly  all  the  votes  cast  for  said  office  at  said  elec- 
tion, he  was  declared  elected.     After  the  election  Ward  took 
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the  oath  of  ofSce,  filed  his  official  bond  and  then  demanded 
possession  of  the  office  to  which  he  claimed  to  have  been 
elected.  Schea  refused  to  surrender  the  office,  and  this  action 
was  brought.  At  the  trial  the  relator  was  successful.  Upon 
appeal  the  Appellate  Division  reversed  the  judgment  of  the 
trial  court  and  held  defendant's  appointment  good  for  the  whole 
of  the  year  1901.  If  the  case  were  controlled  entirely  by  the 
charter  provisions  above  referred  to  there  could  be  no  doubt  that 
the  defendant  was  legally  appointed,  and  that  his  appointment 
holds  good  until  January  1st,  1902.  Section  271  of  the  charter 
plainly  specifies  that  an  appointment  to  fill  a  vacancy  in  the  office 
of  an  elective  commissioner  of  publie  works  shall  continue 
until  the  first  day  of  January  after  the  next  municipal  election, 
and  section  370  of  the  charter  fixes  the  time  for  municipal  elec- 
tions in  November  of  each  odd  numbered  year.  Defendant 
was  appointed  in  September,  1900,  and  according  to  the  charter 
the  next  municipal  election  is  to  be  held  in  November,  1901. 
It  is,  therefore,  plain  to  a  demonstration  that  if  these  sections 
of  the  charter  are  not  in  conflict  with  some  other  controlling 
provision  of  law  the  defendant  was  legally  appointed  for  a 
term  which  does  not  expire  until  December  31st,  1901.  The 
relator  contends  that  these  sections  of  the  charter  must  be 
read  in  connection  with  sec.  5,  art.  10,  and  sec.  3,  art.  12,  of 
the  State  Constitution,  and  when  so  ^ead  their  language  must 
either  be  so  construed  as  to  conform  to  the  Constitution  or,  if 
that  is  impossible,  be  held  unconstitutional.  This  broad 
proposition  is  beyond  dispute.  The  difficulty  in  this  case  lies 
in  the  relator's  attempt  to  apply  it  to  his  reading  and  con- 
struction of  the  Constitution.  Section  5,  article  10  of  the 
Constitution  says  "the  legislature  shall  provide  for  filling 
vacancies  in  office,  and  in  case  of  elective  officers,  no  person 
appointed  to  fill  a  vacancy  shall  hold  his  office  by  virtue  of 
such  appointment  longer  than  the  commencement  of  the 
political  year  next  succeeding  the  first  annual  election  after 
the  happening  of  the  vacancy."  The  relator  contends  that 
under  this  provision  of  the  Constitution  the  defendant  could 
not  be  appointed  for  a  period  which  should  extend  beyond  the 


296  People  bx  bkl.  Ward  v,  Schec.  [June, 

Opiuion  of  the  Court,  per  Werner,  J.  [Vol.  167. 

liret  day  of  January,  1901,  that  being  "the  beginning  of  the 
political  year  next  succeeding  the  first  annual  election  after 
the  happening  of  the  vacancy."  This  provision  of  the  Con- 
stitution was  taken  without  change  from  the  Constitution  of 
1846.  It  was  before  this  court  for  construction  in  People 
ex  rel.  Hatfield  v.  Comatock  (78  N.  Y.  356),  and  was  there 
held  to  apply  only  to  constitutional  offices  as  distinguished 
from  those  created  by  the  legislature;  that  is,  to  such 
offices  as  are  ci'eated  or  made  elective  by  the  Constitu- 
tion and  not  to  such  as  are  created  and  controlled  by 
statute.  This  judicial  construction  of  the  Constitution  was 
not  lost  sight  of  by  the  legislature  in  1892  when  the  "  Pub- 
lic Officers  Law"  (Chap.  6S1,  L.  1892)  and  the  "General 
Election  Law"  (Chap.  680,  L.  1892)  were  enacted.  The 
first  of  these  (Sec.  27)  declares  "the  term  of  an  officer 
appointed  to  fill  a  vacancy  in  an  elective  office,  shall  be  until 
the  commencement  of  the  political  year  next  succeeding  the 
first  annual  election  after  the  happening  of  the  vacancy,  if 
the  office  he  nuule  elective  hy  the  constitution^  or  at  which  the 
vacancy  can  he  filled  hy  election^  if  tlie  office  he  otherwise 
made  elective"  The  other  (Sec.  4)  provides  that  "  A  vacancy 
occurring  before  October  15th  in  any  year,  in  an  office  author- 
ized to  be  filled  at  a  general  election,  shall  be  filled  at  the  gen- 
eral election  held  next  thereafter^  unless  otherwise  provided 
hy  ths  constitution^  or  unless  previously  filled  at  a  special  elec- 
tion, or  unless  a  special  election  therefor  shall  have  been  ordered 
to  be  held  on  or  after  such  15th  of  October  and  before  such 
general  election."  This  practical  legislative  construction  of 
the  Constitution,  although  not  controlling,  is  significant  because 
it  emphasizes  what  was  made  clear  in  the  Ilatfi^dd  case.  If 
we  were  to  discontinue  our  discussion  of  the  case  at  this  point 
it  would  appear,  (1)  that  the  ofiice  of  the  elective  commis- 
sioner of  public  w^orks  is  not  a  constitutional  office ;  (2)  that 
sec.  5,  article  10  of  the  Constitution  has  no  application  to  that 
office ;  (3)  that  said  office  is  of  statutory  origin  and  under 
legislative  control ;  (4)  that  the  legislature  has  not  provided 
for  elections  to  fill  vacancies  in  said  office  except  in  municipal 
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elections ;  (5)  that  municipal  elections  can  only  be  held  in 
November  of  odd  years.  The  logical  deduction  from  all 
of  these  facts  would  necessarily  be  that  tlie  relator  has 
no  claim  to  the  office  in  dispute.  But  the  relator  points 
to  a  section  of  the  Constitution  of  1895  which  was  not 
in  the  Constitution  of  1846,  and  says  that  it  not  only 
controls  the  provisions  of  the  charter  *  above  referred  to, 
but  invests  section  5  of  article  10  of  the  Constitution  with 
a  new  meaning  which  it  did  not  Lave  wlien  standing  alone, 
and,  therefore,  the  decision  in  the  Hatfield  case,  which  was 
rendered  in  1379,  is  no  longer  good  law.  The  new  constitu- 
tional provision  referred  to  is  section  3,  article  12,  and  reads 
as  follows:  "All  elections  of  city  officers,  including  super- 
visors and  judicial  officers  of  inferior  local  courts,  elected  in 
any  city  or  part  of  a  city,  and  of  county  officers  elected  in  the 
counties  of  New  York  and  Kings,  and  in  all  counties  whose 
boundaries  are  the  same  as  those  of  a  city,  except  to  Jill 
vacancies,  shall  be  held  on  the  Tuesday  succeeding  the  firet 
Monday  in  November  in  an  odd  numbered  year,  and  the  term 
of  every  such  officer  shall  expire  at  the  end  of  an  odd  num- 
bered year."  It  is  argued  for  the  relator  that  the  words 
^'except  to  Jill  vacancies''''  in  the  foregoing  section  are  manda- 
tory and  not  permissive;  that  tliey  relate  to  all  municipal 
officers  and,  therefore,  control  this  case ;  that  they  must  be  read 
in  connection  with  the  language  of  section  5  of  article  10 
of  the  Constitution  which  limits  the  term  of  an  appointee  to 
an  elective  office  to  the  first  of  January  next  succeeding  the 
first  annual  election  after  such  appointment;  and  that  wlien 
these  two  sections  of  the  Constitution  are  thus  read  together 
it  must  follow,  (1)  that  section  5,  article  10  of  the  Constitu- 
tion has  a  broader  meaning  in  the  new  Constitution  than  it 
had  in  the  old  and  that  its  language  now  includes  such  offices 
as  are  not  created  or  made  elective  by  the  Constitution ;  (2)  that 
the  provisions  of  the  charter  requiring  elections  to  fill  vacancies 
in  such  offices  to  be  held  in  odd  numbered  years  are  unconsti- 
tutional ;  or  (3)  that  tlie  word  "  municipal "  whenever  it  is  used 
in  the  charter  with  reference  to  elections  to  fill  such  vacancies 
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must  be  construed  to  be  synonymous  with  the  word  "  annual " 
as  used  in  said  section  5  of  article  10  of  the  Constitution. 
This  ingenious  argument  has  been  presented  with  great  ability, 
but  it  cannot  survive  the  test  of  analysis.  In  the  first  place, 
the  words  "  except  to  Jill  vacancies  ^^  in  section  3  of  article  12 
of  the  Constitution  are  not  mandatory.  They  are  merely 
permissive  and  simply  reserve  to  the  legislature  the  right  to 
fill  vacancies  in  elective  offices  in  even  numbered  years. 
When  so  construed  they  are  in  perfect  harmony  with  the  pro- 
visions of  section  5  of  article  10  of  the  Constitution.  The 
fair  meaning  of  these  words  is  indicated  not  only  by  the  con- 
text of  the  paragraph  in  which  tiiey  appear,  but  by  the  pre- 
sumption that  the  fi*amers  of  the  Constitution  of  1895  would 
not  have  imported  into  that  instrument  any  part  of  the  old 
Constitution  in  conflict  with  it.  Following  the  example  of 
the  legislature  as  evinced  in  the  Laws  of  1892  above  referred 
to,  the  framers  of  the  new  Constitution  gave  to  said  section  5 
of  article  10  tlie  same  construction  which  had  been  given  to  it 
by  this  court  in  1879,  and  that  was  that  said  provision  applied 
only  to  constitutional  offices.  These  circumstances  stamp  the 
words  ^'except  to  Jill' vacancies^^  (in  section  3,  article  12) 
with  a  character  and  meaning  which  no  amount  of  argument 
can  change  or  disguise.  The  logical  corollary  of  the  fore- 
going statement  is  that  the  language  of  section  5  of  article  10 
has  no  different  or  broader  meaning  in  the  new  Constitution 
than  it  had  in  the  old  Constitution  when  it  was  construed  by 
this  court  in  1879  in  the  Hatjield  case.  Counsel  for  the 
relator  seeks  to  supplant  these  deductions  by  the  contention 
that  if  the  words  "  except  to  JiU  vacancies  "  in  section  3  of 
article  12  of  the  Constitution  are  merely  permissive  and  not 
mandatory,  then  the  charter  is  unconstitutional  in  so  far  as 
it  limits  the  right  to  hold  elections  to  fill  vacancies  in 
elective  municipal  offices,  to  odd  numbered  years.  The 
case  of  People  ex  rel,  Howard  v.  Bd.  of  Supervisors  of  Erie 
County  (42  App.  Div.  510 ;  affirmed  in  this  court,  160 
N.  Y.  687)  is  cited  in  support  of  this  contention.  In  that 
case  the   relator  Howard  claimed   to  have  been  elected  to 
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the  office  of  supervisor  at  the  general  election  of  1898  to 
succeed  one  Cleveland,  who  had  been  elected  by  the  common 
council  to  fill  a  vacancy  caused  by  the  death  of  one  Tilson, 
who  had  been  elected  in  1897  for  two  years.  Cleveland 
claimed  to  hold  over  to  the  end  of  the  term  for  which  Tilson 
had  been  elected.  Howard  claimed  to  have  been  regularly 
elected  in  the  general  election  of  1898,  which  was  the  "  first 
annual  election  after  the  happening  of  the  vacancy."^  A  glance 
at  the  opinion  in  that  case  will  suffice  to  show  that  it  was 
decided  upon  the  very  principles  which  we  have  been  trying 
to  elucidate  in  the  foregoing  pages  of  this  opinion.  The  office 
of  supervisor  in  a  city  is  a  constitutional  office,  although  the 
method  of  election  is  left  to  the  legislature  and,  as  such,  comes 
within  the  provision  of  section  5  of  article  10  of  the  Consti- 
tution and  of  the  decision  in  the  Hatfield  case.  In  the  How- 
ard case,  by  the  explicit  language  of  the  Constitution,  the 
relator  was  entitled  to  election  in  an  even  numbered  year, 
because  the  appointee  to  fill  the  vacancy  could  hold  the  office 
only  until  the  next  first  of  January.  The  office  of  commis- 
sioner of  public  works  in  the  city  of  BuflEalo,  both  appointive 
and  elective,  is  a  statutory  office.  It  is  created  by  the  charter, 
which  is  the  act  of  the  legislature.  The  power  which  creates 
an  office  can  regulate  the  incidents  to  its  creation  and  exist- 
ence. The  term,  compensation,  mode  of  appointment  or  elec- 
tion, and  the  time  and  manner  of  filling  vacancies  are  all  sub- 
ject to  the  legislative  will.  Thus,  it  will  be  seen  that  there  is 
nothing  in  the  Howard  case  that  conflicts  with  the  provisions 
of  the  charter  applicable  to  statutory  or  legislative  offices. 
The  essential  difference  between  the  Howard  case  and  the 
case  at  bar  is  that  in  the  former  the  office  in  dispute  was 
of  constitutional  creation  and  in  the  latter  it  is  of  statu- 
tory origin.  We  have,  therefore,  been  able  to  discover 
no  ground  for  holding  that  the  sections  of  the  charter 
which  relate  to  the  election  of  a  commissioner  of  public 
works  after  a  vacancy  therein  has  been  filled  by  appoint- 
ment are  in  contravention  of  the  Constitution.  It  is  further 
urged  th^t  the  expressions  "  annual  election  "  and  "  municipal 
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election  "  whenever  used  in  this  charter  are  interchangeable, 
and  justify  the  relator^s  contention  that  his  election  in  1900 
was  valid.  A  few  references  to  the  charter  will  disclose  the 
unsoundness  of  this  position.  Prior  to  1895,  section  370  of 
the  charter  provided  that  "  The  annual  city  and  ward  election 
shall  be  held  on  the  same  day  with  the  general  state  election," 
and  section  271  was  as  follows:  "  A  vacancy  in  the  office  of 
an  elected  commissioner  shall  be  filled  by  appointment  by  the 
mayor,  until  the  firet  Monday  of  January,  after  the  next  anntial 
election,  at  which  election  a  commissidner  shall  be  elected  to 
fill  the  unexpired  term  of  the  elected  commissioner  whose 
office  became  vacant."  In  1895  the  charter  was  amended  to 
conform  to  the  new  Constitution,  and  the  word  "  annual "  in 
these  sections  was  changed  to  "  municipal "  in  the  amended 
sections.  Other  sections  of  the  charter  were  similarly  amended, 
and  the  only  instance  in  which  the  expression  "ann'waZ" 
seems  to  have  been  retained  is  found  in  the  section  relating  to 
the  election  of  councilmen.  This  was  obviously  a  mere  inad- 
vertence, as  the  "aw;iwaZ"  election  therein  referred  to  is 
directed  to  be  "held  in  each  odd  numbered  year"  after  1895; 
an  inadvertence  easily  explained  by  the  use  of  the  qualifying 
words  whicli  deprive  the  word  "  annual^^^  as  there  used,  of 
any  special  significance.  We  have  not  attempted  to  answer 
in  detail  every  phase  of  tlie  argument  made  for  the  relator, 
but  have  endeavored  to  confine  our  discussion  to  the  salient 
and  controlling  features  of  the  case.  Having  disposed  of 
these,  our  conclusions  may  be  briefly  recapitulated  as  follows : 
1.  The  provisions  of  section  5  of  article  10  of  the  Constitu- 
tion apply  only  to  constitutional  offices.  2.  The  office  of  com- 
missioner of  public  works  in  the  city  of  Buffalo  is  not  a  con- 
stitutional one.  3.  The  provisions  of  section  3,  article  12  of 
the  Constitution  are  permissive,  not  mandatory,  and,  there- 
fore, not  in  conflict  with  section  5,  article  10  of  the  Constitu- 
tion. 4.  The  provisions  of  the  charter  relating  to  the  filling 
of  a  vacancy  in  the  office  of  an  elected  commissioner  of  public 
works  do  not  contravene  the  Constitution.  5.  The  words 
"  annual "  and  "  municipal "  as  used  in  the  charter  are  not 


1901.]  Kaeoener  v.  Hubbakd.  301 


N.  Y.  Rep.]  StatcmeDt  of  case. 


synonymous,  and  do  not  justify  relator's  claim  that  he  was 
legally  elected  to  said  office. 

These  conclusions  require  an  affirmance  of  the  order  of  the 
Appellate  Division,  with  costs  to  the  defendant,  and  it  is  so 
ordered. 

Parkeb,  Ch.  J.,  Gratt,  Bartlett,  Haight,  Martin  and 
Vanx,  JJ.,  concur. 

Order  affirmed. 

167   801 

Louis  C  Raegener,  as  Receiver  of  the  Equitable  Mutual  "leT^^Q^ 
Fire  Insurance  Corporation  of  New  York,  Respondent,  pi 71  680| 
V.  Norman  Hubbard,  Jr.,  Appellant. 

1.  Ii^suBAiiCE  —  Liability  op  Maker  op  Capital  Stock  Note  of 
Mutual  Fire  Insurance  Company.  A  capital  stock  note  of  a  mutual 
fire  insurance  company,  payment  of  which  is  made  subject  to  the  condi- 
tions and  obligations  of  the  Insurance  Law  (L.  1892,  ch.  690),  imposes  an 
absolute  obligation  upon  the  maker  to  pay  it  whenever  the  company  shall 
deem  it  necessary  for  the  payment  of  losses  and  for  the  transaction  of  its 
busine^,  and  he  cannot  set  off  in  an  action  thereon  any  damages  arising 
from  the  default  of  the  company  in  its  agreement  to  insure  him,  since 
neither  failure  of  consideration  nor  any  agreement  with  the  company  is 
admissible  as  a  defense  to  deprive  a  creditor  of  the  security  the  statute 
has  granted  to  him. 

2.  Issuance  op  Policy  within  Thirty  Days  not  a  Condition 
Precedent  to  Recovery.  The  promise  to  pay  expressed  in  the  note  and 
the  lequirement  of  section  111  that  a  policy  must  be  issued'  within  thirty 
days  after  the  organization  of  the  corporation  are  independent  covenants, 
and  the  issuance  of  the  policy  within  the  required  time  is  not  a  condition 
precedent  to  a  recovery  upon  the  note. 

8.  Vaudity  op  Note  not  Appected  by  Failure  op  Company  to 
Have  Sum  Required  by  Statute  upon  Receipt  op  License.  The  pro- 
vision that  such  company  must  have  a  specified  sum  in  cash  nt  the  time 
of  the  receipt  of  its  license  to  do  business  is  for  the  sole  benefit  of  persons 
who  may  deal  with  it  and  not  for  the  benefit  or  security  of  the  organizers 
who  give  capital  stock  notes,  and  that  it  should  have  such  sum  is  not  a 
condition  precedent  to  the  validity  of  the  note. 

Baegener  v.  Hubbard,  40  App.  Div.  359,  afllrmed. 

» 

(Argued  April  24,  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
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1, 1899,  aflSrming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  ooinion. 

Everett  V.  Abbot  for  appellant.  At  the  time  of  its  delivery 
the  note  was  not  a  contract.  It  was  to  become  a  contract  only 
upon  the  happening  of  several  contingencies,  among  which 
were  the  issuance  to  the  defendant  of  a  policy  of  the  com- 
pany within  thirty  days  after  the  incorporation  became  com- 
plete, and  the  payment  into  the  company's  treasury  of  $40,000 
in  cash.  Neither  of  these  conditions  was  satisfied.  {Wil- 
liams V.  BdbcocJcj  25  Barb.  109 ;  Seymour  v.  Cowing^  4  Abb, 
Ct.  App.  Dec.  200  ;  Brackett  v.  Barney^  28  N.  Y.  333 ; 
Bronson  v.  NoyeSy  7  Wend.  188 ;  Capasao  v.  Woolfolk^  163 
N.  Y.  472.)  The  note,  being  a  conditional,  non-negotiable 
chose  in  action,  is  subject  to  equities  even  in  the  hands  of  an 
innocent  purchaser  for  vahie.  An  agreement  that  the  com- 
pany would  find  another  notemaker  to  assume  the  defendants' 
obligation  constitutes,  when  not  fulfilled,  such  an  equity. 
{Tuckermcm  v.  Brown.,  33  N.  Y.  297.) 

Alfred  A,  Cook  and  Leopold  WaUach  for  respondent. 
One  who  has  enjoyed  the  benefits  and  privileges  of  member- 
ship in  a  corporation  cannot,  when  called  upon  to  perform  the 
obligations  of  membership,  assert  that  the  corporation  was 
not  legally  organized,  or  did  not  comply  with  the  require- 
ments of  law.  (  United  Growers  Co.  v.  Eisner ^  22  App.  Div. 
1 ;  AspinwaU  v.  Sacchi^  57  N.  Y.  331 ;  P.  TF.  Co.  v.  Badger^ 
67  N.  Y.  294 ;  ChvJbb  v.  Upton,  95  U.  S.  665  \  B.  &  A.  R. 
R.  Co.  V.  Cary,  26  N.  Y.  75 ;  ^.  (fe  S.  P.  R,  Co.  v.  Thatcher, 
11  N.  Y.  102;  Eaton  v.  AspinwaU,  19  K  Y.  119 ;  C.  Z.  R. 
R.  Co.  V.  Kyle,  64  N.  Y.  185 ;  D.  C  Manufactory  y.  Davis, 
14  Johns.  238 ;  2  Thomp.  on  Corp.  §§  1849,  1850,  1856 ;  2 
Morawetz  on  Priv.  Corp.  §  743 ;  Cook  on  Stock  &  Stockh. 
§§  184,  185.)  The  conditions  and  obligations  to  which  pay- 
ment of  a  capital  stock  note,  given  pursuant  to  the  Insurance 
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Law,  is  subject,  are  only  the  conditions  and  obligations  refer- 
ring to  tlie  maturity  of  the  obligation  to  pay  the  note.  (L. 
1892,  eh.  690.)  The  receiver  is  entitled  to  collect  the  assess- 
ment levied,  even  though  the  corporation  failed  to  issue  a 
policy  of  insurance  to  the  notemaker.  (Osgood  v.  Stromas^  65 
Barb.  383 ;  55  N.  Y.  672.) 

CuLLEN,  J.  This  action  is  brought  by  the  receiver  of  a 
mutual  fire  insurance  company  to  recover  on  a  capital  stock 
note  executed  and  delivered  by  the  defendant  to  the  corpora- 
tion, in  the  form  following:  "No.  171.  $400.00.  Capital 
Stock  Note  of  the  Equitable  Mutual  Fire  Insurance  Corpora- 
tion of  New  York.  New  York,  February  12th,  1894.  On 
demand  I  promise  to  pay  to  the  order  of  The  Equitable 
Mutual  Fire  Insurance  Corporation,  at  its  offices  in  the  City  of 
New  York,  the  sum  of  four  hundred  dollars,  Value  Received. 
Payment  hereof  is  subject  to  the  conditions  and  obligations 
of  *  The  Insurance  Law '  of  the  State  of  New  York  (Chap.  690, 
Laws  of  1892),  and  the  By-law  of  the  said  Corporation,  printed 
on  the  back  of  this  note.  Norman  Hubbard,  Jr.,  137  Broad- 
way, New  York."  The  complaint  alleged  the  incorporation 
of  the  company  and  its  license  or  authorization  to  transact 
business;  the  application  by  the  defendant  for  insurance  and 
the  execution  and  delivery  by  him  of  the  said  promissory 
note ;  the  subsequent  issue  to  defendant  of  a  policy  of  insur- 
ance for  $6,000 ;  the  insolvency  of  the  corporation  and  the 
appointment  of  the  plaintilBE  as  receiver.  The  receiver  assessed 
the  capital  stock  notes  of  the  company  sixty  per  cent  of  their 
face  value  to  meet  the  liabilities  incurred  by  the  corporation 
and  the  expenses  of  the  business.  The  defendant  raised  three 
objections  to  a  recovery  on  the  note.  First^  the  failure  of  the 
company  to  issue  to  him  a  policy  of  insurance  within  thirty 
days  after  its  license  to  do  business  ;  second^  that  the  company 
failed  to  raise  the  sum  of  $40,000  in  cash  required  by  the 
statute  as  a  condition  precedent  to  the  receipt  of  such  license; 
and,  thirdy  that^the  note  was  delivered  to  the  corporation  on 
its  agreement  to  procure,  within  a  reasonable  time  after  it  had 
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been  used  by  the  company  for  the  purpose  of  its  organization, 
in  substitution  thereof,  a  note  or  contract  of  some  otlier  party 
acceptable  to  the  insurance  department.  The  trial  court 
directed  a  verdict  in  favor  of  the  plaintiff  and  the  judgment 
entered  thereon  was  affirmed  by  the  Appellate  Division. 

The  first  general  statute  for  the  incorporation  of  insurance 
companies  was  passed  in  1849  (Chap.  308),  such  companies 
having  previous  to  the  Constitution  of  1846  been  chartered  by 
special  acts.  This  statute,  although  another  general  act  for 
the  incorporation  of  fire  insurance  companies  was  passed  in 
1853  (Chap.  4:66),  is  the  basis  of  the  legislation  now  existing  on 
the  subject  found  in  the  Insurance  Law.  (Chap.  690,  Laws 
of  1892.)  The  act  of  1849  made  a  clear  distinction  between 
capital  stock  notes  given  in  order  to  effect  the  organization  of 
a  mutual  company,  and  premium  notes  given  to  effect  insurance 
in  the  company  after  it  had  been  formed  ;  a  distinction  that 
had  theretofore  obtained  only  in  some  of  the  special  charters. 
(See  review  of  this  subject  in  opinion,  Denio,  J.,  White  v. 
ITatght,  16  N.  Y.  310.)  The  provision  in  the  act  of  1849 
concerning  the  stock  notes  was  that  they  should  "  be  consid- 
ered a  part  of  the  capital  stock,  and  shall  be  deemed  valid 
and  shall  be  negotiable  and  collectible  for  the  purpose  of 
paying  any  losses  which  may  accrue  or  otherwise."  It 
has  been  held  that  a  note  given  under  this  statute  "is  not 
like  an  ordinary  commercial  note,  where  a  partial  failure  of 
consideration  may  be  set  up  as  between  the  original  parties," 
but  "  a  statutory  security,  the  validity  of  which  may  be  rested 
entirely  upon  the  statute  authorizing  it  to  be  taken  and  do«s 
not  at  all  depend  upon  any  question  of  consideration"  {Derais- 
mes  V.  MerchanU^  Mutual  Ins.  Co.,  1  N.  Y.  371) ;  that  the 
liability  thereon  is  absolute  {White  v.  Ilaight,  supra  ^  How- 
land  V.  Edmonds,  24,  N.  Y.  307),  and  that  any  agreement 
with  the  corporation  for  the  surrender  of  such  a  note  is  void 
as  depleting  the  capital  of  the  company  and  impairing  the 
security  of  its  creditors.  {Tuckerman  v.  Brown,  33  N".  Y. 
297.)  It  will  be  seen  by  perusing  the  opinions  in  the  cases 
cited  that  this  court  has  regarded  that  such  notes  were  as 
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absolutely  the  capital  stock  of  the  company  as  if  the  money 
had  been  paid  into  the  company  and  thereafter  loaned  to  the 
varioas  makers  of  the  notes.  In  the  act  of  1853  the  phrase- 
ology as  to  the  character  of  these  notes  is  altered.  The  pro- 
vision f omid  in  that  of  1849,  that  the  notes  '^  shall  be  deemed 
valid  and  shall  be  negotiable  and  collectible  for  the  purpose  of 
paying  any  losses  which  may  accrue  or  otherwise,"  is  omitted 
and  in  place  thereof  there  is  inserted  in  the  act  of  1853 :  ''  Each 
of  said  notes  shall  be  payable,  in  part  or  in  whole,  at  any  time 
when  the  directors  shall  deem  the  same  requisite  for  the  pay- 
ment of  losses  by  lire  or  inland  navigation,  and  such  incidental 
expenses  as  may  be  necessary  for  transacting  the  business  of 
said  company."  By  section  13  of  the  latter  act  this  further 
provision  is  made:  ^^AU  notes  deposited  with  any  mutual 
insurance  company  at  the  time  of  its  organization,  as  provided 
in  section  six,  shall  remain  as  security  for  all  losses  and  claims 
until  the  accumulation  of  the  profits,  invested  as  required  by 
the  eighth  section  of  this  act,  shall  equal  the  amount  of*  cash 
capital  required  to  be  possessed  by  stock  companies  organized 
under  this  act,  the  liability  of  each  note  decreasing  propor- 
tionately as  the  profits  are  accumulated."  This  is  substantially 
the  language  of  the  present  law.  Whether  this  change  has 
affected  in  any  way  the  right  of  the  corporation  to  negotiate 
these  notes  it  is  unnecessary  to  determine.  Certainly  the 
absolute  liability  on  the  notes  whenever  the  corporation  shall 
deem  payment  requisite  for  the  payment  of  losses  and  for 
transacting  the  business  of  the  company,  has  been  in  no 
respect  diminished.  Indeed,  it  has  rather  been  emphasized 
by  the  express  direction  that  they  shall  continue  as  security 
for  losses  or  claims  against  the  company  till  the  accumulated 
profits  equal  the  capital  required  in  stock  companies.  The 
decisions  of  this  court  in  reference  to  the  liability  of  the 
makers  of  stock  notes  under  the  act  of  1849  apply  with  full 
force  to  corporations  organized  under  the  present  law. 
Neither  failure  of  consideration  nor  any  agreement  with  the 
company  is  admissible  as  a  defense  to  deprfve  the  creditor 
of  the  security  the  statute  has  granted  him.     If  the  company 
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of  which  the  plaintiff  is  receiver  has  made  any  default  in  its 
agreement  to  insure  the  defendant,  he  may  prove  his  claim 
therefor  the  same  as  any  other  creditor  and  share  through  the 
receivership  in  the  assets  of  the  corporation ;  but  he  cannot 
set  off  such  damages  as  a  counterclaim  to  his  liability  on 
the  note  {Lavyrence  v.  Nelson^  21  N.  Y.  158),  much  less  use 
such  failure  to  entirely  defeat  the  note  on  the  ground  of  want 
of  consideration.  {Deraiamea  v.  Merchants^  Mutual  Ins, 
Co,^  supra,) 

The  provision  of  the  Insurance  Law  (Sec.  Ill),  that  "  no 
nc^te  shall  be  represented  as  capital  stock  unless  a  policy  be 
issued  upon  the  same  within  thirty  days  after  the  organiza- 
tion of  the  corporation,"  did  not  inure  to  the  benefit  of  the 
defendant.  The  promise  to  pay  expressed  in  the  note  and 
the  agreement  and  statutory  requirement  to  issue  a  policy  of 
insurance  are  not  dependent  covenants.  They  are  not  con- 
current in  time  of  performance,  the  note  being  payable  on 
demand  at  any  time  after  the  license  of  the  company  to  trans- 
act business,  while  the  policy  is  not  required  to  be  issued  till 
thirty  days  after  that  time.  The  covenants  were,  therefore, 
independent,  and  tender  of  performance  by  the  company  was 
not  a  condition  precedent  to  a  recoveiy  on  the  note.  {Kirtz 
V.  Peck,  113  N.  Y.  222;  Morria  v.  SUUr,  1  Denio,  59 ;  Wil^ 
liams  V.  HedUy,  3  id.  363.)  The  direction  cited  from  the 
statute  applies  to  reports  to  be  made  by  the  companies  to  the 
insurance  department,  and  it  may  be  also  in  computations  on 
the  question  of  the  solvency  of  a  company,  but  it  has  no  effect 
on  the  liability  of  the  maker  of  the  note. 

The  defendant  offered  to  prove  that  the  corporation,  at  the 
time  it  received  authority  to  do  business  from  the  superrntend- 
ont  of  insurance,  did  not  have  the  sum  of  forty  thousand  dol- 
lars in  cash  as  required  by  the  statute.  This  evidence  was 
excluded  over  the  defendant's  objection  and  exception.  We 
are  not  entirely  clear  as  to  the  point  of  the  appellant's  con- 
tention in  this  respect.  His  counsel  disclaims  any  attempt  to 
impeach  the  validity  of  the  incorporation  of  the  company,  an 
attempt  which  would  be  futile.     (^Buffalo  dfe  A.  R.  R.  Oo.  v. 
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Cary,  26  N.  Y.  75 ;  AspinwaU  v.  Saccki,  57  N.  Y.  331.)  He 
contends,  however,  that  it  was  a  condition  precedent  to  the 
validity  of  the  note  that  the  company  should  first  secure  such 
sum.  We  do  not  appreciate  the  grounds  on  which  this  claim 
is  based.  Certainly,  the  compaiiy  made  no  contract  with  the 
defendant  in  that  respect,  and  if  it  had,  we  have  seen  that 
such  contract  would  be  entirely  unavailable  as  a  defense.  This 
requirement  is  imposed  solely  for  the  security  of  persons  who 
may  deal  with  the  company,  and  in  no  respect  for  the  benefit 
or  security  of  the  organizers  who  give  the  capital  stock  notes. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Paskeb,  Ch.  J.,  O'Brien,  Bartlett,  Martin,  Tann  and 
Landon,  JJ.,  concur. 

Judgment  affirmed. 


Olive  Maltbie,   as  Administratrix  of  William  Maltbie, 
Deceased,    Kespondent,    v.    Alvin  J.    Belden     et    al., 
•  Appellants. 

1.  Master  and  Servant  —  Risk  of  Ekflotment.  A  servant  is 
bound  to  protect  bis  master's  property  from  destruction  by  fire  or  any 
otber  cause,  but  when  to  do  so  subjects  him  to  great  and  unusual  danger 
he  alone  must  decide  the  risk  to  be  assumed. 

2.  Assumption  op  Risk  not  Incident  to  Reqular  Work.  Where 
an  effort  to  protect  his  master's  property  from  destruction  by  fire  may 
be  regarded  as  a  new  employment  involving  risks  not  incident  to  his 
regular  work,  which  are  as  obvious  to  him  as .  to  any  other  person 
engaged  in  the  undertaking,  a  servant  engaging  therein  under  direction 
of  a  foreman  must  be  deemed  to  have  assumed  such  risks,  and  if  he  is 
Injured  the  master  is  not  liable. 

8.  Assumption  of  Risk  Incident  to  Regular  Work  —  Neoligencb 
OF  Co-servant.  Where  the  effort  to  preserve  the  property  may  be 
regarded  as  a  detail  of  the  regular  work,  assuming  that  the  injury  resulted 
from  the  negligence  of  the  foreman  in  failing  to  notify  the  servant 
of  a  peril  which  had  developed  during  the  progress  of  the  conflagra- 
tion, the  master  is  not  liable,  since  it  is  not  his  duty  to  notify  the  servant 
of  a  danger  equally  obvious  to  all,  and  the  negligence  is  that  of  a  oo-serv- 
ant  for  which  the  master  is  not  responsible. 
.    MaUby  v.  Belden,  45  App.  Div.  884,  reversed. 

(Argued  April  25,  1901;  decided  June  4.  1901.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  4,  1899,  afSrmiug  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts^  so  far  as  mfzterial,  are 
stated  in  the  opinion. 

WiUiufji  NoUingham  for  appellants.    The  plaintiff's  intes- 
tate in  voluntarily  entering  ppon  the  hazardous  work  of  pat- 
ting out  the  fire,  at  the  request  of  his  foreman,  Seely,  assumed 
all  the  risks  incidental  thereto,  of  which  the  falling  of  burn- 
ing trees  and  limbs  was  plainly  one  of  the  most  direct  and 
obvious.    ((Jrovm  v.  Orr^  140  N.  Y.  450 ;  Remig  v.  Brood- 
way  R.  R.  Co.^  49  Hun,  269 ;  Oaertner  v.  S.  ds  aSI,  21  App. 
Div.  403 ;  Arnold  v.  D.  <b  H.  C.  Co.,  125  N.  Y.  15 ;  Domey 
V.  O^Neill,  34  App.  Div.  497 ;  Hutchinson  v.  Parker  db  Co,, 
89  App.  Div.  133  ;  Kennedy  v.  M,  Ry.  Co.,  145  N.  Y.  288 ; 
Leary  v.  B.  <&  A.  R.  R.  Co.,  139  Mass.  580 ;  WormeU  v.  M. 
C.  R.  R.  Co.,  79  Me.  397,  410 ;  Wheeler  v.  Berry,  95  Mich. 
250.)    The  method  of  putting  out  the  fire,  thus  preventing 
damage  and  protecting  the  master's  property,  and  the  manner 
of  avoiding  at  the  same  time  the  perils  incidental  to  such 
service,  were  details  of  the  work  that  belonged  to  the  duties 
of  the  servant,  and  not  to  those  which  the  master  owed  to 
him.     Anything  done  or  omitted  by  the  foreman,  therefore, 
relating  to  the  peril  to  which  the  servant  was  exposed  in  extin- 
guishing the  fire,  was  the  act  or  omission  of  a  fellow-servant, 
and  not  of  the  master.    {Loughlin  v.  State,  105  N.  Y.  159 ;  Oulr 
len  V.  Norton,  126  N.  Y.  1 ;  Miller  v.  Thomas,  15  App.  Div. 
105 ;  Ulrich  v.  N.  Y.  C.  dk  H.  R.  R.  R.  Co.,  25  App.  Div. 
465 ;  Hueeey  v.  Coger,  112  N.  Y.  614;  Hutchinson  v.  Par- 
leer  &  Co.,  39  App.  Div.  133 ;  Perry  v.  Rogers,  157  N.   Y. 
251 ;  Gri'Spin  v.  Babbitt,  81  N.  Y.  516 ;  Mahoney  v.  Vacuum 
on  Co.,  76  Hun,  579 ;  McCosker  v.  L.  I.  R.  R.   Co.,  84  N. 
Y.  77.)    Notice  to  Hannan  that  the  tree  had  burned  to  such 
i^n  extent  that  it  was  likely  to  fall,  was  not  notiqe  to  the 
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defendants.  {Beiser  v.  HaUroad  Co.^  152  Penn.  St.  88; 
Richardson  v.  Cooper^  88  111.  270 ;  Keenan  v.  If.  Z.,  L,  E. 
AW.  B.  B.  Co.,  146  N.  Y.  190;  iT.  cfe  CI  5.  R.  Co.  v. 
McDanid,  12  Lea  [Tenn.],  386.) 

Jf.  E.  DrUooU  for  respondent.  The  defendants  were 
gnilty  of  carelessness  which  caused  the  death  of  plaintiffs 
hitestate.  {Bemmg  v.  Steinway  <&  Sons,  101  N.  Y.  547 ; 
McBermott  v.  JT.  T.  C.  dh  H.  B.  B.  B.  Co.,  38  N.  Y.  S.  R 
83;  131  N.  Y.  668;  Mannv.  O.  P.  Works,  11  R.  I.  152; 
Nichols  V.  B.  dk  D.  Mfg.  Co.,  53  Hun,  137 ;  117  N.  Y.  646 ; 
BetUg  V.  F.  A.  T.  Co.,  6  Misc.  Rep.  328 ;  144  N.  Y.  715 ; 
Kram  v.  L.  I.  By.  Co.,  123  N.  Y.  1 ;  McGonigle  v.  Canty, 
80  Hun,  301 ;  ParUzar  v.  T.  F.  1. 1£.  Co.,  99  N.  Y.  868 ; 
Lda/nd  v.  Heam,  49  App.  Div.  Ill ;  Brennan  v.  Gordon, 
118  N.  Y.  489.)  Maltbie  did  not  assume  the  risk  of  the  tree 
falling  on  him.  {Mehan  v.  S.,  B.  <&  If.  T.  B.  B.  Corp.,  73 
N.  Y.  385 ;  Kain  v.  Smia.,  89  N.  Y.  375 ;  Gates  v.  StaU, 
128  N.  Y.  221.) 

Bartlett,  J.  This  action  was  brought  bj  the  plaintiff  as 
administratrix  of  the  estate  of  her  deceased  husband,  to 
recover  of  the  defendants  damages  in  negligently  causing  his 
death. 

In  October,  1897,  the  defendants,  under  contract  with  tlie 
state,  were  engaged  in  deepening  the  Erie  canal  in  the  town 
of  Camillus,  Onondaga  county.  The  deceased  was  working 
with  a  gang  of  men  employed  by  the  defendants  under  the 
supervision  of  Orson  Seeley  as  foreman.  These  workmen 
were  engaged  in  driving  spiles  as  part  of  the  work  they  were 
prosecuting.  The  canal  at  this  point  ran  east  and  west  and 
was  crossed  at  right  angles  by  a  highway,  which,  about  one 
thousand  feet  south  of  the  canal,  was  intersected  by  a  state 
ditch,  also  being  excavated  by  these  contractors.  The  ditch 
ran  from  the  highway  diagonally  to  the  canal,  intersecting  it 
some  distance  west  of  the  highway  bridge,  thus  making  a  tri- 
angle, bounded  on  the  north  by  the  canal,  on  the  east  by  the 
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highway  and  on  the  south  and  west  by  the  state  ditch.  The 
land  in  this  triangle  was  low,  sfwainpy  and  apparently  useless. 
The  evidence  shows  that  it  was  covered  with  grass,  wood, 
stumps,  trees  and  refuse.  On  this  land,  some  forty  or  fifty 
yards  south  of  the  canal,  stood  a  dead  elm  tree  about  thirty- 
five  feet  high,  with  some  ragged  stumps  or  ends  of  branches 
projecting  from  the  upper  part ;  the  bark  had  fallen  from  it, 
it  was  weather  beaten  and  decayed.  A  short  distance  west 
were  a  few  other  elm  trees.  Some  little  distance  northwest 
of  this  dead  elm  and  near  the  canal  was  a  large  quantity  of 
spiles  to  be  used  in  the  work  of  the  defendants. 

During  the  morning  of  the  day  the  plaintiflPs  intestate  was 
killed  a  tire  was  discovered  oh  the  southwesterly  or  southr 
erly  portion  of  this  triangle,  which  spread  rapidly,  and  unless 
checked  it  was  obvious  that  the  spiles  in  question  would  be 
consumed.  These  defendants  had  two  other  gangs  of  work- 
men engaged  in  excavating  on  the  state  ditch  under  separate 
foremen  ;  they  also  employed  a  walking  boss  named  Hannan, 
who  was  supervising  the  work  generally.  The  men  in  all  of 
these  gangs  were  called  upon  to  fight  the  fire  and  did  so  for  a 
considerable  time.  Hannan  assumed  the  control  of  the  men 
and  directed  their  operations.  Some  of  the  men,  among  whom 
was  the  deceased,  were  engaged  in  carrying  water  in  pails 
from  the  canal  to  the  fire,  and  in  doing  so  passed  a  short 
distance  north  of  the  dead  elm  tree.  At  the  time  of  the  acci- 
dent this  tree  had  been  on  fire  for  about  thi-ee-quarters  of  an 
hour,  and  it  was  the  subject  of  convereation  between  Hannan 
and  a  workman  whether  it  should  be  cut  down  or  allowed  to 
bum,  Hannan  inclining  to  the  latter  view.  The  evideucQ 
does  not  disclose  any  general  apprehension  existing  among 
the  workmen  that  the  burning  tree  was  an  object  of  special 
danger. 

The  deceased  while  engaged  with  some  twenty-five  others 
in  carrying  water  from  the  canal  to  fire  in  the  undergrowth 
passed,  as  he  had  repeatedly  done,  about  twenty  feet  or  more 
to  the  north  of  the  burning  tree,  when  it  suddenly  fell  upon 
him,  causing  his  instant  death.     The  wind  at  the  time  was 
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blowing  from  the  sontli.  The  defendants  were  not  present 
during  the  fire. 

The  jury  rendered  a  verdict  for  the  plaintiff  and. the  Appel- 
late Division  affirmed  the  judgment  entered  thereon  with  a 
divided  court.  The  prevailing  opinion  rests  upon  the  theory 
that  the  foremen  and  the  walking  boss,  Hannan,  were  repre- 
senting the  masters  in  the  prosecution  of  the  regular  work, 
and  that  when  the  property  of  the  latter  was  endangered  by 
fire  it  was  their  duty  to  request  the  assistance  of  the  men 
under  them  to  preserve  it  if  possible ;  that  if  the  men  con- 
sented to  leave  the  regular  work  and  engage  in  protecting  the 
property,  the  foremen  still  represented  the  masters  in  the 
emergency  and  owed  to  the  men  the  same  duty  as  would 
the  masters  if  personally  present.  It  is  conceded  that  the 
nature  of  the  work  was  hazardous  and  that  plaintiff's  intestate 
assumed  the  obvious  risks,  but  it  is  argued  that  he  had  the 
right  to  expect  that  he  would  be  warned  of  any  imminent 
danger  which  was  known  to  the  masters,  but  of  which  he  had 
no  knowledge. 

The  only  alleged  negligent  act  by  which  it  is  sought  to 
charge  the  defendants  is  the  failure  of  Hannan,  the  walking 
boss,  to  inform  the  men,  including  the  deceased,  who  were 
carrying  water  in  the  vicinity  of  the  burning  tree,  to  keep 
away  from  it  as  it  was  about  to  fall.  This  position  assumes 
that  Hannan  represented  the  masters,  and,  furthermore,  that 
he  knew  the  tree  was  about  to  fall. 

As  to  the  time  when  the  burning  tree  would  fall  it  was 
matter  of  opinion  and  a  subject  upon  which  each  person 
present  could  exercise  his  individual  judgment.  The  fact  that 
the  tree  would  fall,  if  the  lire  continued  to  consume  it,  was  as 
much  an  obvious  risk  of  the  employment  as  any  other  danger 
which  confronted  the  workmen  in  this  unusual  and  exciting 
situation. 

It  may  be  said,  in  a  general  way,  that  it  is  the  duty  of  the 
servant  to  protect  his  master's  property  from  destruction  by 
iire  or  any  other  cause,  but  when  to  do  so  subjects  him  to 
great  and  unusual  danger,  he  alone  must  decide  the  risk  to  be 
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assumed.  This  would  be  so  whether  the  peril  to  be  encoun- 
tered is  regarded  as  a  detail  of  the  work  or  in  the"  nature  of  a 
new  employment.  The  intestate  must  have  realized  that  the 
new  employment  (if  it  was  such),  upon  which  he  entered, 
involved  risks  not  incident  to  the  regular  work  in  which  he 
had  been  engaged  for  months.  The  scene  was  one  of  great 
confusion  and  excitement,  with  clouds  of  smoke,  sparks  and 
cinders  driven  towards  the  men  employed  in  fighting  the  fire 
by  a  wind  from  tlie  south. 

The  plaintifiTs  intestate  passed  the  burning  tree  a  number 
of  times  in  the  course  of  his  employment,  and  the  danger  of 
,  tlie  situation  was  as  obvious  to  him  as  to  any  other  person 
engaged  in  the  work  of  saving  property,  and  if  it  failed  to 
impress  him,  he  was  either  negligent  or  dominated  by  that 
excitement  and  preoccupation  usual  at  such  a  time. 

A  servant  assumes  not  only  the  risks  incident  to  his  employ- 
ment, but  all  dangers  which  are  obvious  and  apparent,  and 
so,  if  he  voluntarily  enters  into,  or  continues  in  the  service, 
having  knowledge,  or  the  means  of  knowing,  the  dangers 
involved,  he  is  deemed  to  assume  the  risks  and  to  waive  any 
claim  for  damages  against  the  master  in  case  of  personal 
injury.  {Crowii  v.  OrPy  140  N.  Y.  450 ;  Thompson  on  Negli- 
gence, p.  1008 ;  Ilashin  v.  N.  T.  C.  cfe  H.  R.  E.  li.  Co.^  65 
Barb.  129 ;  affd.,  56  N.  Y.  608 ;  Jones  v.  Roach^  9  J.  &  S. 
248 ;  Wormell  v.  Maine  Central  R.  R.  Co.^  79  Maine,  397 ; 
Kennedy  v.  Manhuttan  Ry,  Co.^  145  N.  Y.  288.) 

The  Supreme  Judicial  Court  of  Massachusetts  held  in  Leary 
V.  Boston  <j&  Albany  R.  R,  Co.  (139  Mass.  580)  that  if  a  serv- 
ant of  full  age  and  ordinary  intelligence,  upon  being  required 
by  his  master  to  perform  other  duties  more  dangerous  and 
complicated  than  those  embraced  in  his  original  hiring,  under- 
takes the  same,  knowing  their  dangerous  character,  and  is 
injured  by  reason  of  his  ignorance  and  inexperience,  he  can- 
not maintain  an  action  against  the  master  for  such  injury. 

If  the  deceased  entered  upon  a  new  employment  when 
accepting  the  invitation  of  the  foreman  to  assist  in  extinguish- 
ing the  fire,  the  plaintiff  is  not  entitled  to  recover  for  reasons 
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already  stated.  If,  on  the  other  hand,  the  effort  to  preserve 
the  master's  property  be  regarded  as  a  detail  of  the  regular 
work,  the  plaintiff's  recovery  cannot  be  sustained. 

Assuming,  for  the  argument's  sake,  that  Hannan  was  negli- 
gent in  not  warning  the  deceased  that  the  burning  tree  was 
dangerous  and  about  to  fall,  the  defendants  are  not  liaUe,  as 
it  was  no  part  of  their  duty  to  thus  protect  the  deceased,  by 
notice,  of  a  peril  that  had  developed  during  the  progress  of 
the  conflagration  and  which  was  equally  obvious  to  all.  If 
there  was  any  negligence  on  the  part  of  Hannan  it  was  the 
negligent  act  of  a  co-servant. 

In  Loughlin  v.  State  of  New  York  (105  N.  Y.  169)  Judge 
Andrews  pointed  out,  with  great  clearness,  the  principles  of 
law  which  determine  the  liability  of  the  master  for  injuries 
caused  by  the  negligence  of  a  co-servant.  The  learned  judge, 
in  the  course  of  his  opinion,  said  :  "  But  this  liability,  when  it 
exists,  does  not  rest  upon  the  doctrine  of  respondeat  supeHor^ 
but  solely  upon  the  ground  that  in  the  particular  case  the 
co-servant,  whose  act  or  neglect  caused  the  injury,  was,  by  the 
appointment  of  the  master,  charged  wiih  the  performance 
of  duties  which  the  master  was  bound  to  perform  for  the 
protection  of  his  servants,  a  failure  to  perform  which,  or  a 
negligent  performance  of  which  by  a  servant  delegated  to 
perform  them,  is  regarded  in  law  the  master's  failure  or  negli- 
gence, and  not  merely  the  failure  or  negligence  of  the  co-serv- 
ant. *  *  *  In  harmony  with  the  general  principle  that 
the  character  of  the  act  is  the  decisive  test,  it  has  been  repeat- 
edly decided  in  this  court  that  the  fact  that  the  person  whose 
negligence  caused  the  injury  was  a  servant  of  a  higher  grade 
than  the  servant  injured,  or  that  the  latter  was  subject  to  the 
direction  or  control  of  the  former,  and  was  engaged  at  the 
time  in  executing  the  orders  of  the  former,  does  not  take  the 
case  out  of  the  operation  of  the  general  rule,  nor  make  the  mas- 
ter liable.  {Hofnagle  v.  JST,  Y.  C.  <&  IL  R,  R,  R.  Co.,  55  N.  Y. 
608 ;  McCoaker  v.  Long  Island  R.  R.  Co.,  84  N.  Y.  77 ; 
Allen,  J.,  in  Wright  v.  N.  Y.  C  R.  R.  Co.,  25  N.  Y.  562, 
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565 ;  FoLGBB,  J.,  in  I/ming  v.  N.  Y.  C.  R.  R.  Co.,  49  N. 
T.  528.)" 

In  the  case  at  bar  the  several  foremen  and  the  men  under 
them  were  engaged  as  co-servants  in  a  laudable  effort  to  pro- 
tect the  property  of  their  employers,  assuming,  voluntarily,  all 
the  risks  involved,  and  the  masters  rested  under  no  duty  of 
specially  protecting  the  servants  in  the  changing  phases  of  this 
emergency. 

This  court  has  had  occasion  to  deal  with  the  general  princi- 
ple, which  limits  the  liability  of  the  master  for  injuries  caused 
by  a  co-servant,  in  a  large  number  of  cases,  a  few  of  which  we 
cite.  {Arrwld  v..i?.  cfe  H.  C.  Co.,  126  N.  Y.  15 ;  CuUen  v.  JH'or- 
ton,  126  N.  Y.  1 ;  Eeenan  v.  N.  F.,  L.  K  &  W.  R.  R.  Co., 
145  N.  Y.  190 ;  Ferry  v.  Rogers,  157  N.  Y.  251 ;  Capasso  v. 
Woolfolk,  163  N.  Y.  472 ;  Di  Vito  v.  Crage,  165  N.  Y.  378.) 

The  judgment  and  order  appealed  from  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Pabker,  Ch.  J.,  O'Brien,  Martin,  Vann,  Landon  and 
CuLLEN,  JJ.,  concur. 

Judgment  and  order  reversed,  etc. 


In  the  Matter  of  the  Application  of  Mary  Elizabeth  Lang- 
slow,  as  Executrix  of  Kichard  D.  Lewis,  Deceased, 
Bespondent,  for  an  Order  Directing  K ,  an  Attor- 
ney, Appellant,  to  Pay  Over  Certain  Moneys. 

1.  Appeal  —  Referee's  Finding  —  Affirmance  by  Appellate 
Division.  A  referee's  finding,  upon  conflicting  evidence,  in  a  summary 
proceeding  to  compel  the  payment  of  money  collected  by  an  attorney  at 
law,  that  the  latter  has  no  money  of  the  petitioner  which  came  to  him  as 
attorney,  and  that  the  only  money  in  his  hands  belonging  to  her  came  to 
him  as  her  business  agent,  adopted  by  the  Special  Term  and  affirmed  by 
the  Appellate  Division,  is  conclusive  in  the  Court  o:  Appeals. 

2.  Jurisdiction  —  Consent  of  Attorney  Confers  no  Power  upon 
Court  to  Compel  by  Order  in  a  Summary  Proceeding  Payment  of 
Money  in  his  Hands  as  a  Business  Agent.  A  stipulation  in  the  pro- 
ceeding providing  for  the  amendment  of  an  order  of  reference  so  as  to 
include  also  the  determination  of  the  differences  between  the  parties  as  to 
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moneys  in  the  attorney's  hands  as  a  business  agent,  and  authorizing  the 
court  upon  the  confirmation  of  the  referee's  report  to  enter  a  decree  order- 
ing him  to  pay  over  any  amount  found  due,  is  binding  upon  him  in  his 
character  as  business  agent  only  to  the  extent  of  the  determination  of 
the  amount  due,  since  the  court,  having  no  jurisdiction  to  compel  by 
Order  instead  of  judgment  and  execution  the  payment  of  moneys  in  his 
hands  as  agent,  cannot,  even  with  his  consent,  acquire  such  jurisdiction, 
which  would  mnke  him  subject  to  imprisonment  without  bail  for  con- 
ten^pt  if  he  failed  to  obey  the  order. 
Matter  of  Langalow,  52  App.  Div.  685,  modified. 

*  *  . 

(Argued  April  15,  1901;  decided  June  4,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  made  July 
9, 1900,  affirming  an  order  of  Special  Term  entered  upon  the 
report  of  a  referee  directing  the  appellant  herein  to  pay  over 
to  the  petitioner  certain  moneys. 

This  proceeding  was  instituted  by  a  petition  and  notice  of 
motion  to  compel  the  appellant  to  pay  over  to  the  respondent 
certain  moneys  which  she  alleged  he  had  collected  as  her 
attorney  at  law.  The  appellant  denied  that  he  had  received, 
in  a  professional  capacity,  any  money  belonging  to  her,  and 
alleged  that,  as  an  attorney,  he  had  performed  valuable  serv- 
ices for  her,  in  payment  for  which,  with  her  consent,  he  had 
applied  certain  moneys  collected  by  him  as  her  business  man- 
ager. The  Special  Term,  upon  its  own  motion,  made  an  order 
sending  the  issue  to  a  referee  to  take  the  proofs  and  report 
with  his  opinion  whether  the  appellant  "  acted  as  attorney  for 
the  petitioner  in  collecting  all  or  any  portion  of  the  money 
referred* to  in  the  petition,  and  the  amount,  if  any,  that  was 
collected  by  him  as  her  attorney^"  It  was  further  ordered 
that  the  referee  should  "  ascertain  and  report  the  amounts 
for  which "  the  appellant  "  should  be  credited  on  account  of 
disbursements  made  by  him  and  on  account  of  legal  services 
rendered  by  him  to  the  petitioner."  The  order  contained  no 
direction  for  the  payment  of  any  sum  that  might  be  found 
due. 

After  the  close  of  the  evidence,  the  referee  filed  an  opinion 
stating  that  some  of  the  moneys  in  question  had  been  received 
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by  the  appellant  as  attorney  and  some  as  bnsiness  agent,  and 
that  the  petitioner  could  not  ^^  have  a  fall  and  final  adjadica- 
tion  of  all  the  matters  referred  to  in  the  petition  in  this  pro- 
ceeding." Thereupon  the  parties  entered  into  a  stipulation, 
which,  after  stating  that  its  object  was  ^^to  avoid  farther 
litigation  and  to  enable  the  parties  to  this  controversy  to  come 
to  a  full,  absolute  and  binding  determination  as  to  all  the 
questions  in  difference  between  them,"  provided  that  an  order 
might  be  entered  nunc  pro  tunc  amending  the  order  of 
reference  so  as  to  give  the  referee  full  power  to  hear,  pass 
upon  and  report  with  his  opinion  as  to  all  the  differences 
between  the  parties,  and  to  state  separately  the  value  of  the 
appellant's  legal  services  and  of  his  services  as  agent,  as  well 
as  the  amount  of  all  moneys  received  by  him  in  either  capacity, 
with  the  balance,  if  any,  due  and  owing  by  him  in  both 
capacities.  It  was  further  stipulated  ^^that  upon  the  com- 
ing in  of  the  said  report  and  its  confirmation  or  modification 
by  the  court  an  order "  might  "  be  entered  directing  the " 
appellant  ^'  to  pay  over  to  the  petitioner  any  amount  which 
may  by  the  court,  upon  such  report,  be  found  to  be  due  from 
him  to  her  with  like  force  and  effect  as  if  the  order  had 
so  provided  in  the  first  instance."  The  Special  Term  made 
an  order  accordingly  and  the  reference  proceeded. 

Upon  the  hearing  it  appeared  that  the  appellant,  with  com- 
plete success,  had  conducted  an  important  proceeding  for  the 
respondent,  extending  over  a  period  of  five  years,  during 
which  he  had  advanced  all  the  disbursements.  After  one 
trial  before  the  surrogate,  another  before  a  jury  and  two 
appeals  to  the  Appellate  Division,  he  succeeded  in  defeating 
the  probate  of  a  will,  purporting  to  have  been  made  by  the 
grandfather  of  the  respondent,  upon  the  ground  of  undue 
influence  and  lack  of  testamentary  capacity.  The  result  was 
that,  through  an  earlier  will,  which  was  admitted  to  probate, 
the  respondent  became  entitled  to  more  property  than  she 
would  have  received  under  the  will  so  set  aside.  After  she 
came  into  possession  of  the  property,  which  consisted  largely 
of  improved  real  estate  in  Kansas  City,  she  employed  the 
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appellant  to  manage  it  for  her  as  her  bneinese  agent.  There 
was  no  controversy  as  to  the  amonnt  of  money  received  by 
him,  but  there  was  a  contest  as  to  the  capacity  in  which  he 
received  it  and  as  to  the  value  of  his  services.  The  referee 
found  that  the  total  amonnt  received  by  him  was  $13,550.70 ; 
^^  that  the  aggregate  amount  of  his  disbursements  therefrom, 
which  he  is  entitled  to  have  allowed  and  which  are  nndis- 
pnted,  is  $6,911;"  that  he  had  paid  to  the  respondent  sev- 
eral snms  of  money,  amounting  to  $230 ;  that  he  was  ^^  entitled 
to  retain  for  the  legal  counsel  and  services  of  himself  and  his 
firm  the  *  *  *  sum  of  $3,980,  and  this  sum  represents 
the  amount  which  he  has  collected  and  received  in  the  capac- 
ity of  attorney  at  law ;  for  his  services  as  business  agent  for 
said  petitioner  he  is  entitled  to  retain  the  sum  of  $990 ;  the 
aggregate  of  these  deductions  from  the  whole  amount  received 
is  $4,970,  and  the  balance  $1,439.53,  for  which  balance,"  he 
continued,  ^^  with  interest  thereon  from  January  1st,  189^,  I 
find  and  decide  as  conclusion  of  law,  that  said "  appellant 
^^is  now  indebted  to  the  petitioner.  I  also  find  and  decide 
that  said  balance  accrued  from  moneys  collected  and  received 
by  said  "  appellant  '^  in  his  capacity  as  business  agent  for  peti- 
tioner and  not  as  attorney  at  law."  The  referee  expressed  no 
opinion  and  made  no  recommendation  as  to  the  relief  that 
should  be  granted. 

The  respondent  moved  at  Special  Term  to  confirm  the 
report  and  for  an  order  requiring  the  appellant  to  pay  said 
balance,  with  costs  and  disbursements.  At  the  same  time 
the  appellant  moved  to  confirm  the  report  and  to  dismiss 
the  proceeding,  with  costs  against  the  petitioner.  The  court 
made  an  order  confirming  the  report,  fixing  the  petitioner's 
disbursements  in  the  proceeding  at  the  sum  of  $539.50,  being 
simply  the  fees  of  the  referee,  and  requiring  the  appellant 
within  twenty  days  after  notice  of  the  order  to  pay  the  peti- 
tioner $2,150.58,  being  said  balance  with  interest  and  referee's 
fees.  The  appellant  appealed  to  the  Appellate  Division  from 
"each  and  every  part"  of  said  order,  "except  that  portion 
which  confirms  the  referee's  finding  tliat  the  respondent  has 


318  Matter  of  Langslow.  [June, 

Points  of  counsel.  [Vol.  107. 

no  money  in  his  hands  which  he  received  as  attorney  at  law.'' 
The  Appellate  Division  attirmed  the  order,  one  of  the  justices 
not  voting,  and  thereupon  the  appellant  appealed  from  the 
order  of  atiirmance  to  this  court. 

John  Van  F<?orAi«  for  appellant  The  referee  having  found 
as  a  fact  that  the  respondent  has  received  no  moiiey  as  attorney 
which  he  is  not  entitled  to  retain,  and  that  finding  having  been 
confirmed  by  the  Special  Term,  the  petition  should  have  been 
dismissed,  with  costs.  The  petition  is  the  foundation  of  this 
proceeding  and  there  is  nothing  in  it  asking  for  any  relief 
against  the  respondent  as  an  agent.  The  only  relief  sought 
for  against  him  by  the  petition  is  that  he  be  required  to  pay 
over  moneys  that  he  has  received  as  attorney  which  he  is  not 
entitled  to  retain.  The  referee  finds  he  has  received  no 
such  moneys,  and  that  finding  is  affirmed  by  the  court. 
{Matter  of  Husson^  26  Hun,  132.)  Summary  proceedings 
based  upon  the  petition  could  not  be  maintained  for  the  rea- 
son that  the  relation  of  attorney  and  client  did  not  eiifist  with 
reference  to  the  moneys  found  to  be  due  from  the  respondent 
to  the  petitioner.  {Tylee  v.  Z.  /.  i?.  IL  Co.^  14  Beav.  14 ; 
Taylor  v.  Z.  L  R.  R.  Co.,  38  App.  Div.  595  ;  Matter  of  HUbch 
hrandt^  33  App.  Div.  193;  Cole^.  Grow,  1  Scott  N.  R.  30; 
BcparU  Faith,  9  Dowl.  P.  C.  973;  Matter  of  Knapp,  85 
N.  Y.  284 ;  Matter  of  Forater,  49  Hun,  114 ;  Matter  of 
Baltea,  64  N.  Y.  Supp.  613 ;  Ex  pa/rU  Lange,  18  Wall  163, 
178.)  Jurisdiction  of  the  subject  matter  cannot  be  conferred 
upon  any  court  by  stipulation  or  consent.  {Bartlett  v.  Spicer, 
75  N.  Y.  528 ;  JSullard  v.  Kxihl,  54  Wis.  544,  545  ;  Mat^ie 
V.  Mcintosh,  40  Wis.  120 ;  Dicks  v.  Hatch,  10  Iowa,  380, 
384 ;  Latham  v.  Fdgerton,  9  Cow.  227  ;  DudUy  v.  Mayhew, 
3  N.  Y.  9 ;  Oakley  v.  Aspinwall,  3  N.  Y.  547 ;  JBurclde  v. 
Eckhart,  3  N.  Y.  137 ;  Beach  v.  Nixson,  9  N.  Y.  35  ;  Mvlr 
drow  V.  Nor^ris,  2  Cal.  74.) 

James  Breck  Perkins  for  respondent.  The  appellant  acted 
in  a  professional  capacity  in  receiving  and  withholding  the 
balance  of  $1,439.53.     {Matter  of  Bakm,  4  Hill,  42 ;  Chani^s 
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Case^  8  Abb.  Pr.  357;  Ex  parte  Siaata,  4  Cow.  76 ;  Saxton  v. 
WycJcof,  6  Paige,  182 ;  WUmerdings  v.  Fowler,  U  Abb.  Pr. 
[N.  S.]  249;  Matter  of  Grant  v.  Chester,  17  How,  Pr.  260; 
£.  G.  S.  Bank  v.  Todd,  52  N.  Y.  489 ;  Matter  of  Husson, 
26  Hun,  130;  Matter  of  Aitkin,  4  B.  &  A.  48;  Clarke  v. 
Sa/uyyer,  2  N.  Y.  498.)  The  order  entered  on  the  stipulation 
of  the  parties  was  valid  and  binding.  Even  if  the  conclusion 
of  the  referee,  that  the  balance  was  received  by  the  appellant 
as  business  agent  and  not  as  attorney,  was  correct,  the  order 
directing  him  to  pay  was  proper.  {Matter  of  N.  T,,  L,  db 
TT.  H,  H,  Co.,  44  Hun,  275 ;  Dawson  v.  Parsons,  74  Hun, 
221 ;  Aldrich  v.  Carpenter,  160  Mass.  166 ;  Lange  v.  Befie- 
diet,  73  N.  Y.  12 ;  Belden  v.  Wilkinson,  44  App.  Div,  420; 
McCormick  v.  P.  C.  R,  JS.  Co.,  49  N,  Y.  303  ;  Sentenis  v. 
Zadew,  140  N.  Y.  463 ;  Cowenhoven  v.  BaU,  118  N.  Y.  234; 
Matter  of  N.  T.,  Z.  d&  W.  li.  E.  Co.,  98  N.  Y.  447 ;  Leiter 
V.  Beecher,  2  App.  Div.  577.) 

Vann,  J.  The  Special  Term  specifically  confirmed  the 
report  of  the  referee  "  in  all  respects,"  and  thus  necessarily 
adopted  the  facts  found  by  him.  As  the  respondent  has  not 
appealed  from  the  order  of  confirmation,  she  is  bound  by  the 
facts  thus  established  and  cannot  attack  them  on  this  appeal. 
The  appellant  does  not  attack  that  portion  of  the  report  which 
states,  in  substance,  that  he  is  not  indebted  to  the  respond- 
ent for  any  moneys  received  in  a  professional  capacity, 
but  he  contends  that  the  referee  erred  in  finding  that  he  was 
indebted  to  her  for  a  balance  received  by  him  as  her  business 
agent.  As  there  was  a  conflict  in  the  evidence  relating  to 
this  subject,  and  the  Appellate  Division  has  aiBrmed,  the 
finding  is  conclusive  in  this  court. 

Both  parties  have  acquiesced  in  and  are  bound  by  tlie  find- 
ing that  the  appellant  has  no  money  of  the  respondent  which 
came  to  him  as  an  attorney,  and  that  the  only  money  in  his 
hands  belonging  to  her  came  to  him  as  her  business  agent. 
This  narrows  the  controversy  to  the  question  whether  the 
amended  order  of  reference,  although  made  upon  the  written 
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stipulation  of  the  appellant,  is  binding  upon  bim,  and  if  so, 
to  what  extent.  That  order  authorized  the  referee  to  decide 
the  entire  controversy,  and  authorized  the  court,  upon  con- 
firming his  report,  to  direct  the  appellant  to  pay  the  respond- 
ent any  amount  found  duo  from  him  to  her. 

The  court  had  no  jurisdiction  upon  a  summary  application 
based  upon  a  petition  and  notice  of  motion,  to  compel  the 
appellant  to  pay  over  moneys  collected  by  him  merely  as  a 
business  agent  The  cases  where  the  court  has  jurisdiction  to 
thus  enforce  payment  by  an  attorney  are  confined  strictly  to 
moneys  collected  in  an  official  or  professional  capacity.  If  an 
attorney  acts  as  a  commercial  agent  for  another  and  receives 
money  in  that  capacity,  the  remedy  for  non-payment  is  by 
action  only.  An  agent  who  collects  money  is  not  subject  to 
summary  process  to  compel  the  payment  thereof  merely 
because  he  happens  to  be  an  attorney.  He  cannot  be 
punished  for  contempt  if  he  retains  moneys  collected  by  liim 
in  pursuance  of  an  ordinary  contract  of  trade,  not  involving 
the  relation  of  attorney  and  client.  It  is  only  when  he 
receives  money  while  acting  as  an  ofiicer  of  the  court  that 
there  is  jurisdiction  to  compel  payment  by  order  instead  of 
by  judgment  and  execution.  For  the  protection  of  the  court 
and  the  maintenance  of  high  character  on  the  part  of  its 
ofiicers,  acts  done  by  an  attorney,  as  such,  are  carefully  scru- 
tinized and  he  is  held  to  a  rigid  accountability  for  moneys 
received  by  him  by  virtue  of  the  professional  relation.  Courts, 
however,  do  not  extend  such  acute  scrutiny  to  mere  business 
relations  between  lawyers  and  laymen,  such  as  have  no  connec- 
tion with  the  office  of  attorney,  but  might  exist  as  well  if 
neither  party  to  the  transaction  were  a  lawyer.  For  wrongs 
done  by  an  attorney  in  his  professional  character  he  may  be 
summarily  proceeded  against,  but  for  acts  done  by  him  merely 
as  a  man  of  business,  the  person  aggrieved  by  his  misconduct 
is  left  to  the  remedy  by  action,  although  the  court,  in  order  to 
protect  the  public,  maintain  the  integrity  of  the  legal  profes- 
sion, and  protect  it  from  the  influence  of  a  vicious  member, 
may  discipline  or  disbar  the  offender. 


1901.]  Matter  of  Langslow.  321 


N.  Y.  Uep.]  Opinion  of  the  Court,  per  Vasn,  J. 

Whether  this  proceeding  rests  on  the  provisions  of  the  Code 
or  upon  the  general  control  exercised  by  the  Supreme  Court 
over  attorneys  at  law,  there  was  no  power  to  require  the  appel- 
lant to  pay  a  debt  to  the  petitioner,  even  if  contracted  in  a 
fiduciary  capacity,  unless  it  sprang  directly  from  the  relation 
of  attorney  and  client.  (Code  Civ.  Pro.  §§  14,  2266  et  seq.) 
The  court  could  not  acquire  jurisdiction  to  proceed  summarily 
against  the  appellant,  even  with  his  express  consent,  for  the 
non-payment  of  a  debt  contracted  by  him  merely  as  agent. 
While  he  was  bound  by  his  consent  to  liquidate  the  claim 
through  the  medium  of  a  motion  instead  of  au  action,  he  was 
not  bound  by  his  consent  that  the  court  might  order  him  to 
pay  it,  when  liquidated,  with  the  necessary  result  that  if  he 
did  not  obey  the  order  he  would  become  guilty  of  contempt 
and  subject  to  imprisonment  without  bail  until  he  complied 
with  it.  Upon  the  recovery  of  a  judgment  against  him  for 
moneys  received  in  a  fiduciary  capacity,  merely  as  agent,  an 
execution  against  his  person  could  be  issued,  provided  an  exe- 
cution against  his  property  had  been  returned  unsatisfied. 
Under  these  circumstances,  however,  upon  giving  an  under- 
taking he  would  be  entitled  to  the  liberties  of  the  jail  and 
could  thus  avoid  actual  imprisonment.  (Code  Civ.  Pro.  §  149.) 
After  a  comparatively  short  time,  upon  making  an  assignment 
and  otherwise  conforming  to  the  statute,  he  could  be  discharged 
even  from  constructive  imprisonment.  (Id.  §§  2200-2218.) 
Imprisonment  for  contempt  in  failing  to  obey  an  order  of  tl\e 
court,  however,  is  never  constructive  but  always  absolute,  and 
the  person  subject  to  it  must  be  actually  confined  in  jail.  Can 
a  man  by  agreement  incur  this  liability  ?  Can  he  stipulate 
himself  in  jail  ?  While  he  can  stipulate  facts  can  he  stipulate 
power  to  imprison  himself  ?  Can  he  by  consent  give  the  court 
jurisdiction  to  deprive  himself  of  liberty,  when  without  such 
consent  it  would  have  no  such  power  3  The  answer  to  these 
questions  is  obvious.  Imprisonment  is  a  form  of  slavery,  and 
the  law  will  not  permit  a  man  to  enslave  himself  even  by  the 
most  solemn  engagement.  The  right  to  personal  liberty  is  so 
sacred  that  he  cannot  part  with  it  by  consent,  although  he  may 
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forfeit  it  by  crime.  He  cannot  barter  away  his  liberty,  nor 
be  deprived  of  it  without  due  process  of  law.  He  cannot 
give  his  own  body  in  pledge  nor  consent  that  a  court  may 
imprison  him  unless  he  pays  a  certain  debt.  He  cannot  put 
himself  in  contempt  by  promising  that  a  failure  to  do  a  cer- 
tain thing  may  be  punishable  as  for  contempt  when  it  would 
not  otherwise  be  thus  punishable.  He  cannot  consent  to  bo 
imprisoned  any  more  than  he  can  ex>nsent  to  be  assaulted,  or 
to  forfeit  one  of  his  members,  or  a  "  pound  of  flesh."  Such 
engagements  cannot  be  enforced  by  any  court,  because  secu- 
rity of  the  person  is  protected  by  the  Bill  of  Bights  against  any 
violence  unless  inflicted  by  command  of  the  law  itself. 

The  appellant  could  lawfully  consent  to  the  liquidation  of 
the  claim  of  the  petitioner  against  him  and  of  his  own  against 
her,  even  in  a  proceeding  founded  on  a  petition  and  notice  of 
motion.  Hence  we  consider  that  he  is  bound  by  the  concur- 
rent action  of  the  courts  below  in  settling  the  amount  of  his- 
indebtedness  to  the  respondent,  including  as  a  part  thereof  the 
fees  paid  to  the  referee.  All  this  he  lawfully  consented  to- 
and  hence  the  liquidation  is  final  so  that  she  can  proceed  by 
action  without  further  litigation  as  to  amount.  {Bumside  v, 
Whitney,  21  K.  Y.  148 ;  Cutter  v.  Cutter,  16  J.  &  S.  470 ; 
S.  C,  98  N.  Y.  628  ;  Biedriok  v.  Richley,  2  Hill,  271 ;  Ifew 
York  Lumber  &  W.  W,  Co.  v.  Schnieder,  119  N.  Y.  475, 478.) 
To  this  extent,  therefore,  the  action  of  the  Supreme  Court 
should  be  sustained.  The  appellant  could  not,  however,  law- 
fully consent  to  go  to  jail  for  non-payment,  and  that  part  of 
the  order  which  might  lead  to  that  result  cannot  be  sustained. 

The  orders  of  the  courts  below  should  be  modified  bv  strik- 
ing  out  the  provision  requiring  payment  of  the  amounts  found 
due  and,  as  thus  modified,  aflirmed,  without  costs  in  this  court 
to  either  party. 

O'Brien,  J.  (dissenting).  I  cannot  concur  in  the  modifica- 
tion of  the  judgment  in  this  case,  for  the  reason  that  in  my 
opinion  it  is  not  a  modification  at  all,  but  an  entire  change  in 
its  nature  and  character,  not  in  some  particular  or  particulars. 
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bat  in  its  entire  scope  and  meaning.  It  is  more  injurious  to 
the  plaintiff  than  a  reversal  or  a  dismissal  of  the  whole  pro- 
ceeding, since  it  deprives  her  of  her  original  cause  of  action, 
assuming  that  the  attorney  was  only  her  business  agent.  Her 
claim  against  him  in  that  capacity  was  enforceable  by  arrest 
and  imprisonnient,  as  in  like  fiduciary  relations.  But  under 
the  judgment  as  modified,  her  action  must  be  on  the  order 
appealed  from  so  far  only  as  it  liquidates  the  amount  due  by 
the  attorney  to  the  client  as  agent.  That  must  be  an  action 
on  the  judgment  and  hence  an  action  on  contract,  enforceable 
only  by  execution  against  property.  I  am  not  aware  of  any 
authority  to  bring  such  an  action,  and  unless  it  is  authorized 
by  statute,  this  court  cannot  confer  such  a  right.  I  am  not 
aware  of  any  authority  to  issue  execution  on  such  an  order 
as  modified,  and  it  would  probably  be  a  bar  to  any  action 
for  the  debt  due  by  the  agent  or  otherwise.  Unless  I  am 
greatly  mistaken,  the  judgment  of  this  court,  so  far  as  the 
petitioner  is  concerned,  will  turn  out  to  be  worse  than  a 
Trojan  gift,  since  it  is  filled  with  elements  of  danger  to  her 
just  rights  and  interests.  This  court  has  power  to  reverse 
a  judgment  or  order  and  grant  a  new  trial,  or  to  aflSrm  or 
modify  or  grant  to  either  party  such  judgment  as  such  party 
may  be  entitled  to.  (Code  C.  P.  §  337.)  The  decision  in  this 
ease  is  neither  a  reversal  nor  an  affirmance,  nor  does  it  grant 
such  judgment  as  the  party  is  entitled  to.  If  there  is  no 
claim  against  the  defendant,  except  for  money  in  his  hands, 
received  as  business  agent,  then  he  is  entitled  to  have  the  pro- 
ceedings dismissed,  the  order  reversed,  and  the  petitioner 
remanded  to  her  action  at  law  on  her  original  claim. 

The  judgment  of  an  appellate  court  is  not  in  any  legal  or 
proper  sense  a  modification  of  the  judgment  below  when  it 
changes  the  cause  of  action  from  one  ex  delicto  into  a  cause 
of  action  ex  contractu.  An  order  of  the  Supreme  Court 
under  section  14  of  the  Code,  made  in  a  summary  proceeding 
and  which  directs  the  attorney  to  pay  to  the  client  a  specified 
sum  of  money  in  his  hands  as  attorney,  cannot  be  changed  in 
this  court,  under  the  power  to  modify,  by  adjudging  that  the 
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money  in  the  liands  of  the  attorney  is  but  a  simple  debt.  An 
order  against  an  attorney  under  that  section  is  enforceable  by 
attachment  and  not  by  execution,  and  unless  tliere  is  money 
in  the  hands  of  the  attorney  as  such,  which  lie  refuses  to  pay 
to  the  client,  there  is  no  jurisdiction  in  the  courts  to  adjudge 
tlie  existence  of  any  claim.  When  it  is  once  determined  that 
the  relation  is  one  of  debtor  and  creditor  only,  there  is  no 
jurisdiction  to  make  any  further  order,  and  of  course  the 
proper  judgment  is  to  dismiss  the  proceeding  and  to  remand 
the  client  to  an  action  at  law  to  recover  the  money.  The 
decision  in  this  case  secured  to  the  attorney  all  the  advantages 
of  the  litigation  since  his  compensation  for  services  has  been 
adjusted  by  the  referee  at  $5,000  and  it  is  by  no  means  certain 
that  he  may  not  be  able  in  any  future  litigation  to  interpose 
the  order  in  this  case  as  a  bar.  The  petitioner  has  conducted 
the  litigation  to  an  apparently  successful  conclusion,  but  the 
modification  of  the  order  bv  this  court  leaves  her  in  a  worse 
position  than  when  she  instituted  the  proceeding.  Her  original 
cause  of  action  was  worth  more  to  her  than  any  rights  secured 
to  her  by  the  order,  since  she  had  a  right  in  the  first  instance 
to  have  all  the  questions  tried  by  a  jury,  including  the  measure 
of  tlie  defendant's  compensation,  and  to  enforce  the  judgment 
not  only  by  execution  against  property,  but  against  the  person 
as  well.  It  is  hardly  necessary  to  say  that  she  has  no  such 
right  under  this  order.  The  compensation  of  the  attorney  is 
settled,  as  well  as  the  balance  of  the  fund  in  his  hands,  and  if 
an  action  can  be  maintained  upon  it  at  all,  there  will  be  no 
question  for  the  jury.  So,  as  it  seems  to  me,  we  ought,  either 
to  afiirm  this  order,  or  to  reverse  it  and  leave  the  client  to  pur- 
sue her  original  remedy  at  law  unembarrassed  by  any  questions 
that  have  been  determined  in  the  proceeding  without 
jurisdiction. 

I  am  in  favor  of  afiirming  the  order.  The  argument  in 
this  court  does  not,  in  my  opinion,  disclose  any  material  error 
that  will  justify  us  in  interfering  with  the  judgment  of  the 
court  below  in  dealing  with  one  of  its  own  officere  in  a  sum- 
mary  proceeding   under  the  Code.      I   am  not  very  much 
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impressed  with  the  principal,  and  indeed  the  only  ground  that 
the  court  has  discovered  in  the  record  for  interfering  with 
the  order  made  by  the  courts  below.  The  original  order 
of  reference  made  in  the  proceeding  was  modified  by  the 
attorney  on  his  own  appHcation  based  upon  a  stipulation  that 
"  upon  the  coming  in  of  the  said  report  and  its  confirmation 
or  modification  by  the  court,  an  order  may  be  entered  directr 
ing  the  defendant  to  pay  over  to  the  petitioner  any  amount 
which  may  by  the  court  upon  such  report  be  found  to  be  due 
from  him  to  her  with  like  force  and  effect  as  if  the  order  hacf 
so  provided  in  the  first  instance."  It  may  be  quite  true  that 
neitlier  an  attorney  nor  any  one  else  may  procure  himself  to 
be  imprisoned  by  consent  or  by  contract ;  but  to  say  that  the 
stipulation  in  this  case  was,  tinder  the  circumstances,  a  consent 
on  the  part  of  the  attorney  to  go  to  prison  is  to  distort  its 
real  nature  and  character.  I  assume  that  a  party  who  has 
been  sued  in  any  action  of  tort  which  may  be  followed  by 
imprisonment  of  the  party  cast  in  judgment,  may,  by  stipula- 
tion in  open  court  or  in  writing  out  of  court,  admit  the  cause 
of  action  both  as  to  the  law  and  the  facts ;  and  it  seems  to  me 
that  no  one  would  suppose  that  such  a  stipulation  was  void  on 
the  ground  that  it  was  in  eflfect  an  agreement  to  suffer 
imprisonment.  There  can  be  no  doubt,  as  it  seems  to  me, 
that  the  attorney  in  this  case  could  have  admitted  in  open 
court  or  otherwise  the  truth  of  the  charges  brought  against 
him  by  the  client,  although  this  admission  would  justify  au 
order  against  him  such  as  was  made  in  the  case  at  bar.  !No  one, 
I  think,  would  then  assume  that  this  was  a  stipulation  to  go  to 
prison,  and,  hence,  void  as  against  public  policy.  That  was 
the  effect  of  the  defendant's  stipulation  in  this  case  and  of 
the  order  that  was  entered  thereon  upon  his  own  application. 
There  was  a  litigation  between  the  attorney  and  the  client 
in  this  summary  proceeding  concerning  the  amount  of 
money  that  he  had  received  and  the  amount  that  he  should 
retain  as  his  compensation  for  professional  services.  The 
attorney  concluded  that  it  was  for  his  interest  to  settle  these 
questions  in   this   proceeding.      He  preferred   to   have  the 
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amount  of  his  compensation  adjusted  by  one  of  his  profes- 
sional brethren  as  referee,  rather  than  to  have  it  measured  by 
the  verdict  of  a  jury.  Ho  saved  the  expense  of  another  action 
and  in  many  ways  the  stipulation  and  order  were  beneficial  to 
him.  The  stipulation  and  order,  when  read  together,  express 
the  assent  of  the  attorney  that  whatever  sum  of  money  was 
found  to  be  in  his  hands  over  and  above  his  compensation 
should  be  deemed  to  be  money  held  by  him  for  his  client  in  a 
professional  capacity. 

W^hen  a  stipulation  of  this  character  is  made  in  a  proceed- 
ing in  a  court  of  original  jurisdiction  and  acted  upon,  the 
court  no  doubt  has  power  to  relieve  a  party  from  its  effect 
when  it  is  shown  to  have  been  improvidently  made,  or  the 
result  of  mistake  or  ignorance ;  but  no  such  application  has 
been  made  in  this  case.  The  stipulation  and  order  are  either 
good  in  their  entire  scope  and  meaning,  or  else  they  are  abso- 
lutely void  and  may  be  attacked  collaterally  in  all  courts  and 
places.  I  do  not  think  that  they  are  void,  and  in  the  absence 
of  any  application  for  relief  to  the  court  in  which  the  pro- 
ceeding was  pending,  they  are  binding  now  upon  the  defend- 
ant, whether  the  fund  in  his  liands  represents  a  simple  debt 
due  to  the  client  or  money  received  by  him  in  the  course  of 
]iis  professional  employment.  It  was  a  question  only  whether 
lie  held  the  money  as  agent  or  as  an  attorney,  and  in  either 
case  the  claim  could  be  enforced  after  recovery  by  imprison- 
ment. It  may  be  true  that  in  an  action  at  law  the  defendant 
would  be  entitled  to  give  bail  upon  an  order  of  arrest  or  for 
the  limits  when  committed  upon  execution,  but  the  diflEerence 
between  the  two  remedies  was  only  one  as  to  the  duration  of 
the  period  of  imprisonment.  Imprisonment  followed  in  one 
case  as  well  as  in  the  other,  and  hence  there  can  be  no  distinc- 
tion in  principle  between  the  stipulation  in  the  present  case 
and  a.ny  other  stipulation  of  a  like  character  in  an  action  of 
tort  or  in  an  action  to  recover  money  received  in  a  fiduciary 
capacity. 

It  is  said  that  tlie  referee  in  this  proceeding  found  that  there 
was  no  money  in  the  hands  of  the  defendant  received  by  him 
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in  bis  professional  capacity,  but  that  tlie  balance  which  he  was 
ordered  to  pay  was  received  by  him  as^  business  agent, 
and  that  this  finding  has  been  affirmed  by  the  court  below. 
Whether  the  money  was  in  the  hands  of  the  defendant  as 
littorney  or  as  agent  was  a  question  of  law  to  be  determined 
upon  undisputed  facts.  The  facts  are  all  found.  There  is  no 
dispute  about  them,  and  the  statement  of  the  referee  that  the 
money  was  held  by  the  defendant  as  business  agent  and  not  as 
attorney  was  a  pure  conclusion  of  law  and  is  so  stated  in  his 
report.  The  money  was  all  received  by  the  attorney  while 
the  relation  of  counsel  and  client  existed  between  the  parties. 
It  was  collected  by  him  from  the  very  property  which  he  was 
employed  to  recover.  Some  of  it  was  in  the  hands  of  public 
officers  in  another  state,  and  the  rest  of  it  was  received  as 
rents  from  parties  who  occupied  the  property.  To  say  that  a 
part  of  this  money  was  received  as  agent  and  a  part  as  attor- 
ney is  in  my  opinion  a  refinement  wiiich  the  facts  of  the  case 
do  not  justify.  Except  for  the  defendant's  relation  to  his 
iilient  as  attorney  he  could  not  have  received  the  money  at 
all.  It  was  held  in  another  proceeding  of  this  character 
against  the  attorney  to  recover  paperc  in  his  possession  that 
the  deeds,  leases  and  other  papers  pertaining  to  the  real  estate 
which  was  the  subject  of  the  litigation  were  all  in  his  hands  as 
attorney,  and  there  was  no  appeal  from  this  order.  It  stands 
in  the  record  as  an  adjudication  between  the  parties,  and  to 
say  that  he  held  the  pai>ers  as  attorney,  and  that  he  held  the 
money  received  under  the  authority  which  these  papers  con- 
ferred in  some  other  capacity  is  to  make  a  distinction  which 
is  too  fine  and  attenuated  for  the  practical  affairs  of  life. 

When  the  report  of  the  referee  came  before  the  court  at 
Special  Term  it  had  a  right  to  adopt  the  facts,  as  it  did,  and 
to  reject  the  legal  conclusions,  and  that  is  the  fair  and  reason- 
able interpretation  to  be  given  to  the  order.  It  is  true  that 
the  order  recites  that  the  report  of  the  referee  was  in  ail 
respects  confirmed,  but  that  cannot  mean  that  his  conclusions 
of  law  were  adopted,  since  the  very  contrary  is  expressed  in 
the  order.     Moreover,  it  appears  from  the  record  that  the 
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defeudant'e  counsel  made  a  motion  to  confirm  the  report  and 
to  dismiss  the  proceedings,  and  on  this  motion  the  question 
with  respect  to  the  character  or  capacity  in  which  the  defend- 
ant held  the  money  was  clearly  and  sharply  presented,  and 
inasmuch  as  the  court  made  an  order  directing  the  attorney 
to  pay  the  balance  in  his  liands,  which  there  was  no  power  to 
make  unless  he  held  the  money  in  his  professional  capacity, 
the  court  decided,  and  such  decision  is  expressed  in  the  order, 
that  that  was  the  real  character  and  capacity  in  which  lie 
held  the  money,  notwithstanding  the  views  of  the  referee  to 
the  contrary  as  matter  of  law.  Indeed,  the  only  criticism 
tliat  can  be  made  upon  the  order  is  that  it  is  inconsistent.  If 
we  assume  that  it  was  intended  to  confirm  everything  that  the 
referee  said  in  his  report,  then  it  may  be  that  the  order,  so  far 
as  it  directed  the  attorney  to  pay  over  the  money,  was  incon- 
sistent with  the  recital.  That  is  the  very  most  that  can  be 
said  with  respect  to  this  order,  but  an  inconsistency  between 
the  operative  part  of  the  judgment  or  order  and  the  recitals 
does  not,  necessarily,  present  a  legal  error  which  justifies  this 
court  in  changing  its  entire  character  and  meaning.  The  order 
should  receive  a  reasonably  fair  interpretation,  and  when  prop- 
erly considered  it  means  that  the  facts  contained  in  the  ref- 
eree's report  relating  to  the  amount  of  money  received,  the 
amount  which  might  be  withheld  by  him  as  compensation  and 
the  balance  in  his  hands,  were  correct  and  should  be  confirmed. 
But  when  the  court  directed  a  provision  inserted  in  the  order 
requiring  the  attorney  to  pay  the  money,  tliat  was,  necessarily,, 
a  decision  that  it  was  received  in  his  professional  capacity,  and 
thus  the  decision  overruled  the  legal  conclusion  of  the  referee^ 
and  the  circumstance  that  it  was  not  so  stated  in  the  order  is 
of  no  consequence. 

But  if  the  order  is  to  be  modified  at  all,  it  should  not,  I 
think,  be  modified  as  indicated  in  the  prevailing  opinion  with- 
out the  consent  of  the  moving  party  interested  in  the  recovery. 
The  apparent  inconsistency  between  the  operative  words  in 
the  order,  and  the  recital  confirming  the  report  of  the  referee, 
is  the  sole  ground  for  interference  by  this  court.     If  that  is 
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deemed  to  be  a  sufficient  ground  for  relief,  it  can  be  corrected 
by  remanding  the  case  to  the  Special  Term  for  a  further  hear- 
ing, and,  therefore,  I  think  the  rights  of  the  client  would  be 
better  protected  by  reversing  the  order  as  it  appears  in  the 
record,  and  remanding  the  case  to  the  Special  Term  for  fur- 
ther consideration,  unless  the  petitioner  should  consent,  within 
a  gpeciiied  period,  to  a  modification  of  the  order  as  indicated 
in  Judge  Vann's  opinion.  But  I  think  that  the  order  is  right 
in  its  present  form  and  should  be  affirmed,  with  costs. 

Pabker,  Ch.  J.,  BARTLETr,  Martin  and  Cullen,  JJ.,  con* 
cur  with  Vann,  J. ;  Landon,  J.,  concurs  with  O'Brien,  J. 

Ordered  accordingly. 


Commercial  Publishing  Company,  Respondent,  v,  Samuel 

C.  Beckwith,  Appellant. 

1.  CoNTK ACT — Equitable  Pledoe.  Where,  in  an  action  brought  by  the 
assignee  of  a  purchaser  at  a  judicial  sale  to  recover  moneys  claimed  to  have 
been  due  and  owing  the  receiver  of  an  insolvent  newspaper  corporation, 
it  appears  that  the  corporation,  in  consideration  of  a  loan  by  the  defendant 
to  be  paid  in  monthly  installments,  agreed  to  appoint  him  an  agent  for  a 
specified  period  to  procure  advertisements  for  its  paper  in  a  territory  spe- 
cifically designated,  he  to  fix  the  rates,  collect  the  bills,  render  monthly  state- 
ments and  receive  a  specified  commission,  a  provision  in  the  contract  that 
out  of  the  moneys  received  a  specified  sum  per  month  should  be  applied 
to<he  payment  of  the  loan  until  paid  constitutes  an  equitable  pledge  of 
the  receipts  for  that  purpose,  and  the  receiver,  if  he  accepts  and  publishes 
advertisements  procured  by  the  defendant,  has  no  claim  for  moneys  col- 
lected by  the  latter  and  applied  upon  the  loan  to  the  extent  provided 
for  in  the  contract,  and  the  plaintiff  cannot  recover. 

2.  Former  Adjudication.  A  prior  judgment  in  an  action  for  wind- 
ing up  the  corporation  as  insolvent,  to  which  the  defendant  was  made  a 
party,  which,  so  far  as  the  record  shows,  does  not  adjudicate  nor  attempt 
to  adjudicate  his  right  to  the  moneys  received  by  him  for  the  advertise- 
ments, does  not  bar  him  from  asserting  his  right  thereto. 

Commercial  PubliMng  Co.  v.  Beckwith,  42  App.  Div.  621,  reversed. 

(Argued  April  29,  1901-,  decided  June  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  tirst  judicial  department,  entered  Julj 
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10,  1899,  affirming  a  judgment  in  favor  of  plaintiff  entered 
npon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

A.  B.  Porter  for  appellant.  The  money  in  dispute  did 
not  come  under  the  operation  of  the  trust  deed.  {Chase  v. 
Petroleum  BanJCy  66  Penn.  St.  169.)  The  money  in  dispute 
was  collected  and  retained  by  defendant  under  the  lien  and 
express  authority  constituted  and  contained  in  the  contract  of 
January  3,  1891,  between  himself  and  the  Memphis  Appeal 
Company.  {Com.  Puh,  Co,  v.  Bechwith^  36  App.  Div. 
631 ;  Pom.  Eq.  Juris.  §  1237 ;  High  on  Keceivers  [2d  ed.], 
§§  245-247,  348 ;  Overton's  Liens,  1,  30,  266 ;  Husi^d  v. 
Ingraliam,  75  N.  Y.  251 ;  Chase  v.  Peck,  21  N.  T.  581 ; 
Hale  V.  O.  If  at  Bank,  49  K  Y.  026 ;  Johnson  v.  Tyng,  58 
Hun,  501.)  The  trust  deed  passed  no  title  to  the  disputed 
claims  to  the  trustees,  as  the  company  had  no  title  to  the  same, 
to  the  extent  of  |il,000  per  month,  which  amount  absorbed 
said  claims.  (High  on  Receivers  [2d  ed.],  §  245.)  The 
receiver  took  no  different  title  to  the  property  mentioned  in 
the  deed  by  virtue  of  his  appointment  as  receiver  than  he  had 
under  the  deed  itself.  Such  title  could  only  be  the  title  held 
by  the  company.  {Kneeland  v.  Am,  Loan  Co,,  136  TJ.  S.  97.) 
The  advertising  matter  published  by  the  receiver  for  which 
the  disputed  moneys  were  collected  was  furnished  by  the 
defendant  under  the  contract,  and  was  all  in  the  possession  of 
the  company  at  the  time  of  the  giving  of  the  trust  deed  and 
the  taking  possession  of  the  newspaper  property  by  the 
receiver,  and  was  one  which  was  to  be  executed  in  its  entirety 
and  Avas  not  susceptible  of  division.  {Aines  v.  Ry,  Co,,  65 
Fed.  Rep.  969;  High  on  Receivers  [2d  ed.],  §  205  ;  Ming  v. 
Corlin,  142  X.  Y.  340  ;  Plerson  v.  Crooks,  115  N.  Y.  554; 
Silierman  v.  Fretz,  12  App.  Div.  328 ;  Nightingale  v.  Ehe- 
rnan,  121  K  Y.  288;  Am,  L,  Co,  v.  Bank,  152  Ind.  587; 
Butler  V.  BxttUr,  77  N.  Y.  472 ;  S,  Oil  Co,  v.  Wilson-,  142 
U.  S.  313.)     Neither  the  various  suits  pending  against  the 
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company  and  others  interested,  nor  the  consolidation  thereof, 
invalidated  or  changed  the  terms  or  conditions  of  the  contract 
of  January  3, 1891,  nor  in  any  way  affected  the  same,  for  the 
same  was  not  at  any  time  before  the  conrt  for  its  consideration. 
(High  on  Receivers  [2d  ed.],  §§  204,  245,  247.) 

A,  Walker  Otis  for  respondent.  The  contract  of  January 
3,  1891,  did  not  create  a  lien  in  favor  of  defendant  on  moneys 
due  the  Memphis  Appeal  Company.  {£kpres8  Co.  v.  li,  li, 
Co.,  99  U.  S.  191 ;  Central  T.  Co.  v.  R.  R.  Co.,  51  Fed.  Rep. 
15  ;  Aines  v.  U.  P.  Ry.  Co.,  60  Fed.  Rep.  966 ;  F.,  etc.,  Co. 
V.  R.  R.  Co.  73  Fed.  Reo.  712.) 

Haight,  J.  The  plaintiff,  as  the  assignee  of  the  purchaser 
at  a  judicial  sale,  brings  this  action  to  recover  moneys  claimed 
to  have  been  due  and  owing  the  receiver  by  the  defendant. 

The  facts  were  agreed  upon,  and  so  far  as  they  are  material 
are  as  follows :  On  the  third  day  of  January,  1891,  the  defend- 
ant entered  into  a  contract  with  The  Memphis  Appeal  Com- 
pany, a  corporation  engaged  in  publishing  a  newspaper  at 
Memphis,  in  the  state  of  Tennessee,  of  the  name  of  "  The 
Memphis  Appeal  Avalanche."  The  contract  consists  of  two 
letters  written  by  the  parties,  bearing  the  same  date,  which 

are  as  follows : 

"Memphis,  Tenn.,  Jan.  Sd,  1891. 

**  S.  C.  Beckwith,  48  Tribune  Building,  New  York  City : 

"  Dear  Sir. —  In  consideration  of  special  efforts  which  you 
pledge  yourself  to  make  in  our  behalf  to  the  best  of  your 
efforts  and  ability,  and  furthermore,  in  considemtion  of  allow- 
ing you  nothing  in  the  shape  of  salary,  office  rents  or  travel- 
ing expenses,  we  hereby  authorize  and  appoint  you  our  sole 
and  exclusive  agent  for  a  term  of  five  years  from  September 
1st,  1891,  and  sooner  if  possible,  on  a  plain  commission  basis 
of  twonty-tive  per  cent  on  all  business  for  all  that  portion  of 
the  United  States,  north  of  a  line  ruiming  east  and  west  with 
the  southerly  boundary  of  Ohio,  Missouri,  embracing  Cin- 
cinnati and  St.  Louis,  including  these  two  points. 

^  All  applications  for  rates,  space,  etc.,  from  aforesaid  terri- 
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tory  to  be  referred  to  you,  and  in  case  we  should  make  a 
deal  direct  with  any  parties,  agent  or  advertisers,  from  your 
territory  (which,  however,  is  not  contemplated),  we  will  allow 
you  the  commission  named  upon  same,  and  refer  it  to  you  for 
collection. 

"You  are  to  collect  all  bills  and  render  monthly  state- 
ments, and  to  be  held  responsible  for  all  accounts,  except 
where  a  concern  should  fail  through  no  fault  of  yours,  and  in 
event  of  that,  you  are  simply  to  lose  your  commission,  but  not 
to  be  liable  beyond  that. 

"  You  are  not  to  represent  any  other  morning  paper  in  the 
state  of  Tennessee  or  Arkansas  without  our  consjent  in  writing, 
but  to  do  all  you  can  in  every  way,  and  at  all  times,  within 
the  above  territory,  to  advance  the  interests  of  the  Appeal 
Avalanche. 

"  MEMPHIS  APPEAL  AVALANCHE  COMPANY. 

"  T.  B.  Hatchett, 

^'Bus,  Manager. 
"Accepted  —  S.  C.  Beokwith." 

"  Memphis,  Tenn.,  Jan.  Zrd^  1891. 

"  The  Memphis  Appeal  Company,  Memphis,  Tenn. : 

"  Gentlemen. —  In  consideration  of  a  contract  this  day 
entered  into  by  and  between  us,  I  hereby  agree  to  advance  to 
you  thirty  thousand  dollars  ($30,000),  as  follows : 

"  $5,000  in  cash  on  or  before  January  7th,  $5,000  on  or  before 
the  12  of  January,  1891,  then  $5,000  on  the  26th  of  January, 
1891,  to  take  up  your  note  now  in  the  Nassau  Bank  of  N.  Y. 
for  that  amount.  And  $15,000  from  time  to  time  as  you  may 
advise  me  and  so  desire. 

"  The  amount  named  of  $30,000  to  be  loaned  you  on  the 
Appeal  Company's  notes,  indorsed  by  W.  A.  Collier,  and  I 
am  to  be  further  secured  by  a  deposit  as  collateral  of  au 
equal  amount  of  the  capital  stock  of  your  Company,  and  which 
stock  shall  not  be  increased  without  my  consent  during  the 
term  of  this  loan ;  neither  shall  any  incumbrance  be  placed 
upon  the  same. 
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''  Said  loan  and  interest  at  six  per  cent  to  be  paid  me  in 

monthly  installments  by  moneys  coming  into  my  bands  from 

the  advertising  in  your  paper,  in  amounts,  say  $1,000  per 

month,  until  paid. 

"  S.  C.  BECKWITH. 

"O.   K.     Memphis   Appeal  Company,   T.   B.  Hatohett 

{Bvsineaa  Mang'r), 

(Indorsed : )  ''As  the  debt  is  reduced  I  will  surrender  stock 

collateral  wc?  rata. 

«  S.  C.  BECKWITH." 

The  contract,  so  far  as  appears,  was  performed  to  the  mutual 
satisfaction  of  the  parties  until  the  30th  day  of  September, 
1893,  when  the  Memphis  Appeal  Company  became  insolvent 
and  transferred  by  a  deed  of  trust  all  its  interest  in  the  news- 
paper referred  to,  including  the  plant,  good  will,  subscription 
list,  advertising  patronage,  etc.,  to  Robert  J.  Morgan  and 
Andrew  D.  Gwynne,  as  trustees  for  the  benefit  of  creditors. 
On  the  same  day  the  trustees  brought  an  action  against  the 
Appeal  Company,  the  defendant  in  this  action  and  others,  to 
procure  a  judgment  directing  them  to  carry  into  effect  the 
transfer  to  them  as  provided  in  the  deed,  and  in  that  action 
one  William  J.  Chase  was  appointed  the  receiver  of  all  of  the 
property  transferred  to  the  trustees,  who  was,  by  the  order 
appointing  him,  authorized  to  continue  the  publication  of  the 
newspaper.  The  receiver  so  appointed  entered  upon  the  dis- 
charge of  his  duties  as  such  and  continued  the  publication  of 
the  paper  until  the  16th  day  of  June,  1894,  when  the  property 
of  the  company,  which  had  been  transferred  by  the  trust  deed 
to  the  trustees,  was,  under  an  order  of  the  court,  sold  to  one 
Crawford  for  the  sum  of  $65,200,  and  was  by  him  transferred 
to  the  plaintiflF  in  this  action.  It  further  appears  that,  at  the 
time  the  receiver  was  appointed,  the  defendant  had  procured 
orders  for  advertisements  from  a  large  number  of  individuals, 
which  had  not  at  that  time  been  published  in  the  paper.  He 
thereupon,  after  advising  the  receiver  as  to  the  provisions  of 
the  contract  existing  between  him  and  the  company,  gave  him 
notice  in  writing  that  the  contract  was  in  full  force  and  that 
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he  should  insist  upon  its  full  performance.  The  receiver 
replied,  in  writing,  saying  he  should  not  recognize  the  contract; 
that  while  he  considered  it  his  duty  to  carry  out  the  advertis- 
ing contracts  which  were  in  the  course  of  completion  in  the 
current  publication  of  the  paper,  he  should  not  recognize  the 
defendant  thereafter,  and  that  on  all  business  thereafter  handled 
collections  would  be  made  by  the  receiver  direct,  instead  of  by 
the  defendant.  The  defendant  then  replied  refusing  to  admit 
the  claims  of  the  receiver.  Thereafter,  the  receiver  continued 
the  publication  of  the  newspaper  and  published  therein  the 
advertisements  obtained  by  the  defendant  and  delivered  to 
the  paper  prior  to  the  appointment  of  the  receiver.  The 
value  of  these  advertisements  amounted  in  the  aggregate  to 
$3,902.74,  which  aum  the  defendant  collected  from  the  per- 
sons from  whom  he  had  procured  the  advertisements  and  now 
refuses  to  pay  the  same  over  to  the  receiver  or  to  the  plaintiff 
in  this  action,  claiming  the  right  to  hold  and  apply  the  money 
in  satisfaction  of  his  commissions  and  the  loan  made  by  him  to 
the  company  under  his  contract  of  January  3d,  1891,  the 
amount  of  which,  at  that  time  remaining  unpaid,  exceeded  the 
sum  of  $20,000. 

After  the  facts  had  been  submitted  to  the  court  the  defend- 
ant moved  for  a  dismissal  of  the  complaint.  This  was  refused 
and  he  then  moved  for  a  direction  of  a  verdict  in  his  favor. 
This  was  also  refused,  and  then,  upon  motion  of  the  plaintiflF, 
a  verdict  was  directed  in  its  favor  for  the  full  amount  of  his 
claim.  Exceptions  were  taken  by  the  defendant  to  each  of 
tlie  rulings  of  the  court. 

In  determining  these  questions  it  becomes  important  to  first 
ascertain  the  meaning  and  the  effect  of  the  contract  entered 
into  between  tlie  defendant  and  the  Memphis  Appeal  Com- 
pany. As  we  have  seen,  the  two  letters  constituting  the 
agreement  bear  the  same  date  and  were  evidently  intended 
to  be  read  and  considered  together.  So  reading  them  they 
constitute  one  contract  and  not  two  independent  agreements. 
In  the  first  place  the  defendant  Beckwith  appears  to  have 
loaned  the  Memphis  Appeal  Company  the  sum  of  $30,000 
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with  interest  at  six  per  cent,  to  be  paid  in  monthly  install- 
ments ont  of  moneys  coming  into  his  hands  from  advertise- 
ments published  in  the  Memphis  Appeal  Company's  paper  in 
amounts  of  $1,000  per  month  until  the  loan  was  paid  in  full, 
and  in  consideration  for  this  loan  the  Memphis  Appeal  Co. 
agreed  to  appoint  the  defendant  their  agent  for  the  period  of 
five  yeiirs  to  procure  advertisements  for  their  paper  in  a  ter- 
ritory specifically  designated.  He  to  fix  the  rates,  collect  the 
bills,  render  monthly  statements  and  have  for  his  compensa- 
tion 25  per  cent  commission.  The  clause  of  the  agreement 
giving  to  the  defendant  the  right  to  collect  all  of  the  bills 
was  evidently  intended  to  give  him  the  control  of  the  proceeds 
resulting  from  the  advertisements  so  that  he  could  apply  the 
same  upon  his  loan  to  the  amount  of  $1,000  per  month ;  and 
this  provision  of  the  contract  we  think  was  in  the  nature  of 
an  equitable  pledge  of  the  receipts  for  that  purpose.  When 
the  receiver  of  the  corporation  was  appointed  he  took  posses- 
sion of  the  assets  and  business  subject  to  the  liens  and  obligations 
of  the  corporation.  As  receiver  he  could  refuse  to  carry  out  or 
execute  the  contract  of  the  defendant,  and  by  so  doing,  leave 
him  with  his  claim  for  damages  for  a  breach  of  the  contract ;  or 
if  he  saw  tit,  he  could  carry  out  and  perform  the  contract  of 
the  corporation  and  thus  prevent  any  claim  for  damages.  He 
could  not,  however,  perform  the  contract  and  receive  the  bene- 
fits without  satisfying  the  obligations  of  the  company  there- 
under. When,  therefore,  the  receiver  accepted  and  published 
the  advertisements  procured  by  the  defendant,  he  must  be 
deemed  to  have  done  so  under  the  contract  which  the  defend- 
ant had  with  the  corporation,  and  under  that  contract  the 
defendant  had  the  right  to  collect  the  moneys  accruing  for 
such  advertisements  and  to  retain  out  of  such  collections  a 
sura  not  to  exceed  $1,000  per  month  to  be  applied  upon  the 
loan.  All  collections  exceeding  that  amount  belonged  to  the 
receiver.  But  inasmuch  as  the  collections  did  not  exceed 
that  sum  per  month,  there  was  nothing  going  to  the  receiver 
which  was  recoverable  in  this  action. 

It  is  said  that  the  receiver,  having  published  the  advertise- 
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inents  and  incurred  the  expenses  incident  thereto,  had  earned 
the  amount  which  the  advertiser  agreed  to  pay,  and  that  lie, 
therefore,  was  entitled  to  all  of  the  proceeds  therefrom.  The 
Appellate  Division  appears  to  have  entertained  this  view,  but 
this  leaves  out  of  consideration  all  of  the  rights  which  the 
defendant  had  acquired  under  his  contract,  and  all  the  time 
and  money  expended  by  him  in  procuring  the  contracts  for 
advertisements  from  all  sections  of  the  country  covered  by  his 
agency.  That  court  was  also  of  the  opinion  that  Southei^n 
Express  Company  v.  W,  N.  C,  Railroad  Compam>y  (99  U. 
S.  191)  was  an  authority  in  support  of  its  position,  but  to  our 
minds  it  has  no  application.  In  that  case  the  express  com- 
pany had  loaned  the  railroad  company  the  sum  of  $20,000  and 
the  railroad  company  had  agreed  to  carry  freight  for  the 
express  company,  applying  the  sums  due  for  transportation 
upon  the  loan  monthly.  The  railroad  company  passed  into 
the  hands  of  a  receiver  and  the  express  company  sought  to 
compel  a  specific  performance  of  the  contract  by  the  receiver. 
The  bill  was  dismissed,  and  we  think  properly.  As  we  have 
ah'eady  seen,  the  receiver  had  a  right  to  refuse  to  carry  out  or 
execute  the  contract  of  the  corporation  whose  assets  had  come 
into  his  hands.  But,  as  we  have  already  shown,  he  cannot 
adopt  and  perform  the  contract  and  receive  the  benefits  with- 
out also  incurring  the  obligations.  If  the  receiver  of  the  rail- 
road company  had  concluded  that  it  was  for  the  best  interests 
of  the  estate  to  carry  out  the  contract  with  the  express  com- 
pany, a  very  different  question  would  have  been  presented. 
To  the  same  effect  is  Central  Trust  Company  v.  Marietta  <& 
N.  G.  H.  Co.  (51  Fed.  Hep.  15),  also  relied  upon  by  the 
Appellate  Division. 

But  one  other  question  requires  consideration  here,  and  that 
is  as  to  whether  the  rights  of  the  defendant  have  been  settled 
by  previous  litigation  in  this  case. 

As  Ave  have  already  shown,  an  action  was  brought  by  the 
trustees  under  the  deed  in  trust  to  procure  a  judgment  direct- 
ing them  to  carry  into  effect  the  transfer  to  them,  in  which 
action  a  receiver  was  appointed.     The  defendant  Beckwith 
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was  made  a  party  to  this  action^  and  he  subsequently  procured 
a  removal  of  the  action,  so  far  as  he  was  concerned,  into  the 
Circuit  Court  of  the  United  States.  Thereafter  several  gen- 
eral creditors  brought  actions  against  the  Memphis  Appeal 
Company  for  the  purpose  of  winding  it  up  as  an  insolvent 
corporation.  Subsequently  all  of  these  actions  were  consoli- 
dated and  proceeded  to  trial  in  the  Chancery  Court  of  Shelby 
county,  Tennessee,  which  resulted  in  a  decree  which  was  also 
entered  as  a  decree  in  the  Circuit  Court  of  the  United  States. 
Under  this  decree  it  was  adjudged  that  the  levy  of  the  execu- 
tion in  the  case  of  Toley- Williams  Manufacturing  Company 
et  al.  created  no  lien  upon  the  assets  of  the  company,  and  the 
court,  therefore,  dismissed  the  cross-bill  of  Samuel  C.  Beck- 
with.  It  further  appeared  in  the  decree  that  the  prayer  of 
Samuel  C.  Beckwith  for  leave  to  appeal  from  so  much  of  the 
decree  as  adjudged  that  he  had  no  lien  upon  the  fund  in 
court  for  the  payment  of  his  judgment  against  the  Memphis 
Appeal  Company  was  granted  upon  his  executing  a  bond  for 
costs  in  the  sum  of  $1,000.  The  decree  contained  numerous 
adjudications  as  to  the  riglits  of  other  parties,  but  noth- 
ing further  affecting  the  rights  of  the  defendant.  A  review 
was  had  in  the  Supreme  Court  of  Tennessee,  in  which 
the  decree  was  in  part  reversed  and  modified,  and,  in  other 
respects,  affirmed.  There  was  nothing,  however,  in  the 
reversal  or  modification  that  appears  to  affect  the  defend- 
ant, Beckwith.  None  of  the  pleadings  are  set  forth  in 
the  record,  so  that  we  are  left  without  information  as  to  the 
precise  issues  raised  and  tried.  We  are  not  advised  as 
to  the  interest  Beckwith  had  in  the  execution  levied  by  the 
Toley-Williams  Manufacturing  Company.  It  is  quite  appar- 
ent, however,  that  it  had  no  connection  with  the  matter 
involved  in  this  litigation.  We  are  not  advised  as  to  the 
character  or  the  amount  of  the  judgment  which  he  sought  to 
have  established  as  a  lien  upon  the  fund  in  court.  Possibly  he 
had  obtained  a  judgment  against  the  Memphis  Appeal  Com- 
pany for  the  amount  of  his  loan  and  that  he  sought  to  have 
this  paid  out  of  the  fund  in  the  hands  of  the  receiver,  but  this 

43 


338 


Matteb  of  Began. 


[June, 


Statement  of  case. 


[Vol.  167 


is  merely  a  suggestion  based  upon  the  allowance  of  his  appeal, 
and  does  not  appear  as  a  fact  in  anything  that  we  have  been 
able  to  discover  in  the  record.  We  think,  therefore,  that  the 
judgment  of  the  Court  of  Chancery  of  the  state  of  Tennessee 
does  not  affect  the  rights  of  the  defendant  in  this  action.  It 
did  not  adjudicate  nor  attempt  to  determine  his  right  to  the 
moneys  received  by  him  for  advertisements  inserted  in  tlie 
paper  by  the  receiver  after  his  appointment.  Under  the 
judgment  the  purchaser  became  entitled  to  all  the  moneys  due 
and  owing  to  the  receiver  by  reason  of  the  publication  of  the 
paper,  but  moneys  that  did  not  belong  to  the  receiver,  or  to 
which  he  was  not  entitled,  did  not  pass  to  the  purchaser,  and 
we  find  nothing  in  the  prior  decree  that  is  an  adjudication 
upon  this  question. 

We  think  the  judgment  should  be  reversed,  and,  inasmuch 
as  the  facts  are  established  by  the  written  stipulations  of  the 
parties,  final  judgment  should  be  ordered  in  favor  of  the 
defendant  dismissing  the  complaint,  with  costs  in  all  courts. 

Parkeb,  Ch.  J.,  Gray,  Babtlett,  Martin,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
James  Regan,  as  Executor  and  Trustee  under  the  Will  of 
John  Feehan,  Deceased,  Respondent. 

Percy  D.  Adams  et  al..  Appellants. 

1.  Appeal  —  Surroqate's  Order  Vacating  Satisfaction  op  Decree 
Made  in  Disregard  of  Attorneys'  Lien  Is  a  Final  Order  in  a  Spe- 
cial Proceeding.  An  application  by  attorneys  in  a  proceeding  in  a 
Surrogate's  Court  for  an  accounting,  to  vacate  the  satisfaction  of  a  decree 
rendered  therein,  on  the  ground  that  it  was  executed  in  disregard  of  their 
lien  for  services  and  by  collusion,  after  notice  of  the  lien  to  the  executor 
and  to  the  distributees,  is  a  special  proceeding,  and  an  order  of  the  surro- 
gate vacating  the  satisfaction  ia  a  final  order  in  that  proceeding,  review- 
able by  the  Court  of  Appeals. 

2.  Attorney  and  Client  —  Lien  for  Services  Rendered  in  Sur- 
rogate's Court.  An  attorney  has  a  lien,  for  services  rendered  m  a  Sur- 
rogate's Court,  upon  a  decree  m  a  probate  matter,  made  before  the  amend- 
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ment  of  section  66  of  the  Code  of  Civil  Procedure  giving  an  attorney  a 
lien  in  a  special  proceeding  took  effect,  and  upon  his  application,  when  the 
amount  thereof  has  been  liquidated  by  a  judgment  at  law,  the  surrogate 
has  power  to  protect  the  lien  by  vacating  a  satisfaction  of  the  decree  made 
in  disregard  of  the  attorney's  rights. 
.  Matter  of  Began,  58  App.  Div.  1,  reversed. 

(Argued  April  16,  1901;  decided  June  4,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
2,  1901,  which  reversed  an  order  of  the  Surrogate's  Court  of 
New  York  county  vacating  in  part  a  decree  on  the  final 
accounting  of  James  Regan  asexecutor  and  trustee  under  the 
will  of  John  Feehan,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Zouia  Marshall  and  James  TF.  Hyde  for  appellants.  The 
order  appealed  from  is  a  final  order  in  a  special  proceeding, 
and  is,  therefore,  reviewable  here.  {Peri  v.  N.  Y.  C.  (&  IT. 
JR.  R.  li,  Co,^  152  N.  Y.  520.)  The  respondent,  having  had 
notice  of  the  existence  of  a  lien  in  favor  of  the  appellants 
on  the  distributive  shares  of  their  clients  in  the  estate  of  John 
Feehan  for  their  compensation  and  disbursements,  any  pay- 
ment made  by  him  in  settlement,  after  the  rendition  of  the 
decree,  became  ineffectual  as  against  the  appellants.  {Rooney 
V.  S.  A.  R,  R,  Co.,  18  N.  Y.  368 ;  Marsliall  v.  Meech,  51  N. 
Y.  143;  WhitehmdY.  Kennedy,  69  N.  Y.  462;  Matter  of 
Knapp,  85  N.  Y.  297 ;  Code  Civ.  Pro.  §§  2,  2528 ;  Chatfidd^ 
V.  Hewlitt,  2  Dem.  191 ;  Goodrich  v.  McDonald,  112  N.  Y. 
157 ;  Randall  v.  Va)i  Wayenen,  115  N.  Y.  531  ;  Coughlin  v. 
N.  T,  C.  (&  IL  R,  R.  R,  Co.,  71  N.  Y.  443.)  The  lien  of  the 
appellants  having  attached  to  the  decree  procured  by  them, 
and  the  respondent  having  undertaken  to  procure  a  discharge 
of  the  decree  after  notice  of  their  equities,  the  Surrogate's 
Court  had  the  right  so  to  control  its  records  as  to  enable 
its  officers  to  enforce  their  lieu  by  means  of  legal  process. 
(Code  Civ.  Pro.  §§  2,  4,  7 ;  Sipperly  v.  RaucuSj  24  N.  Y.  46  ; 
JSyland  v.  Baxter ^  98  N.  Y.  610  ;  Ileermans  v.  HiUy  2  Hun, 
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409 ;  Matter  of  Henderson,  33  App.  Div.  546  ;  157  N.  Y. 
423  ;  Matter  of  Wilcox,  1  Misc.  Rep.  55  ;  Matter  of  Fh/nn^ 
136  K  Y.  291 ;  Flint  v.  Van  Dusen,  26  Ilun,  606  ;  Matter 
of  FernbaclieT,  18  Abb.  [N.  C]  1 ;  Eisner  v.  Avery,  2  Dein. 
466 ;  Bailey  v.  Murphy,  136  N.  Y.  50.) 

Bernard  J,  Tinney  for  respondent.  The  Court  of  Appeals 
has  no  jurisdiction  to  review  the  order  of  the  Appellate 
Division.  The  order  appealed  from  is  not  an  order  "  finally 
determining "  a  special  proceeding.  There  was  no  special 
proceeding  pending  when  the  motion  was  made.  The  account- 
ing was  closed  when  the  satisfactions  were  filed.  (Code  Civ. 
Pro.  §'  190 ;  Ray  v.  N,  Y.  B,  E.  R.  R.  Co.,  155  N.  Y.  102 ; 
Merriam  v.  W.  cfe  P.  L.  Co.,  155  N.  Y.  136 ;  Van  Arsdale 
V.  King,  155  N.  Y.  325 ;  City  of  Johnstown  v.  Wade,  157 
K  Y.  50  ;  Matter  of  Small,  158  N.  Y.  128 ;  Matter  of  Bald- 
win,  158  N.  Y.  713  ;  People  ex  rel.  v.  Barker,  155  N.  Y. 
308 ;  Matter  of  Health  DepL  v.  Dassori,  159  N.  Y.  245.) 
The  appellants  had  no  lien  on  the  decree  entered  upon  the 
judicial  settlement  of  the  account  of  the  executor  under  the 
Code  of  Civil  Procedure  as  it  existed  when  the  motion  was 
made.  The  section  at  that  time  related  only  to  an  action,  and 
gave  to  an  attorney  a  lien  on  the  client's  cause  of  action,  claim 
or  counterclaim.  (Code  Civ.  Pro.  §  66  ;  Matter  of  Lexing- 
ton Ave.,  157  N.  Y.  678 ;  30  App.  Div.  602 ;  Roe  v.  Boyle, 
81  N.  Y.  306.) 

O'Brien,  J.  The  original  proceeding  in  this  matter  was 
brought  in  the  Surrogate's  Court  by  the  heirs  at  law  and 
next  of  kin  for  an  accounting  and  distribution  by  the  execu- 
tor and  trustee  of  the  will  of  one  John  Feehan,  deceased. 
The  application  resulted  in  a  decree  of  the  surrogate  entered 
on  the  12th  of  December,  1898,  whereby  it  was  adjudged 
that  there  was  in  the  hands  of  the  executor  $8,001.67  for 
distribution.  The  executor  was  directed  by  the  decree  to 
distribute  this  sum,  after  deducting  all  payments  for  commis- 
sions and  charges  pro  rata  to  five  persons,  who  claimed  as 
distributees  under  the  will,  the  sum  to  be  distributed  to  each 
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heir  being  the  sum  of  $1,522.07.  The  decree  also  directed 
the  executor  to  pay  the  costs  and  disbursements  of  the  appli- 
cation,  which  were  adjusted  at  $590.60.  This  proceeding  for 
an  accounting  was  conducted  by  the  attorneys  in  whose  behalf 
the  present  application  is  made  upon  the  retainer  of  the  peti- 
tioners ^id  distributees  under  the  will.  Subsequently,  and 
on  the  14th  of  December,  1898,  transcripts  of  this  decree 
were  filed  in  the  office  of  the  county  clerk,  one  for  costs  and 
the  other  live  representing  the  amounts  awarded  to  each  of 
the  heirs  at  law  and  next  of  kin  instituting  the  proceeding ; 
and  subsequently  releases  and  satisfactions  of  the  decree  and 
of  the  amounts  payable  thereunder  respectively  were  filed  in 
the  Surrogate's  Court  and  the  decrees  marked  satisfied.  Sub- 
sequently, and  in  June,  1899,  the  attorneys  who  had  con- 
ducted the  proceedings  for  the  accounting  applied  to  the  sur- 
rogate by  petition  and  upon  notice  to  vacate  the  satisfaction 
of  the  decree  in  his  office  as  having  been  made  in  disregard  of 
their  rights  and  their  lien  upon  the  judgment  or  decree  for 
compensation.  Prior  to  this  time  the  attorneys  had  brought 
an  aci;ion  against  their  clients,  the  heirs  and  •next  of  kin,  to 
recover  compensation  for  the  services  rendered  in  the  pro- 
ceeding. They  recovered  judgment,  and  an  execution  thereon 
was  returned  unsatisfied.  The  surrogate,  after  a  hearing, 
granted  the  application  of  tlie  attorneys  and  directed  the 
decree  of  settlement  and  distribution  to  be  amended  in  cer- 
tain respects  and  vacated  the  satisfaction  to  the  extent  of  the 
lien  of  the  attorneys  upon  the  same.  The  order  also  vacated 
the  satisfaction  entered  upon  the  transcripts  of  the  decree 
filed  in  the  county  clerk's  office.  The  Appellate  Division 
reversed  tlie  order  of  tlie  surrogate  vacating  the  satisfaction 
on  the  ground  that  he  was  without  jurisdiction  in  the  matter, 
and  from  this  order  of  reversal  the  attorneys  have  appealed  to 
this  court. 

^e  think  that  the  application  made  by  the  attorneys  to 
vacate  the  satisfaction  of  the  decree  on  the  ground  that  it  was 
made  in  disregard  of  their  lien  and  by  colhision  after  notice 
of  the  lien  to  the  executor   and  to  the  distributees    was  a 
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Bpecial  proceeding  and  that  the  order  of  the  surrogate  vacat- 
ing the  satisfaction  pieces  was  a  final  order  in  that  proceeding 
and  so  is  reviewable  in  this  court.  {Peri  v.  iT.  Y,  C,  tfe  H, 
R,  R,  R,  Co,,  152  K  Y.  521 ;  Van  Aradale  v.  King,  155 
K  Y.  325.) 

The  principal  question  involved  in  tlie  appeal  is  whether  the 
attorneys  had  a  lien  upon  the  judgment  or  decree  of  the  sur- 
rogate directing  distribution  for  their  reasonable  compensation 
for  professional  services  in  that  court  resulting  in  a  favorable 
judgment  to  the  petitioners.  Section  QQ  of  the  Code,  as  it 
now  stands,  secures  to  the  attorney  a  lien  for  services  not  only 
in  an  action  but  in  a  special  proceeding  as  well,  and  this  was  a 
special  proceeding.  At  the  time  that  the  decree  was  entered, 
however,  the  Code  had  not  been  amended  so  as  to  embrace 
within  the  scope  of  the  section  a  lien  in  favor  of  an  attorney 
in  a  special  proceeding,  and  the  right  of  the  attorneys  in  this 
case  must  be  determined  independently  of  the  provisions  of 
the  Code  as  they  now  stand.  It  has  been  held  that  an  attor- 
ney had  no  lien  upon  a  decree  procured  in  a  Surrogate's 
Court  {Flint  v.  Van  Dusen,  26  Ilun,  606),  but  the  decision 
in  that  case  was  placed  upon  the  ground  that  the  Surrogate's 
Court  was  not  then  a  court  of  record  ;  that  in  such  courts 
there  are  no  attorneys  in  the  sense  in  which  that  term  is  used 
in  courts  of  record  and  that  it  is  only  in  respect  to  the  parties' 
character  as  attornev  and  client  that  the  claim  to  a  lien  exists. 
It  was  also  said  that  courts  not  of  record,  possessing  only  a 
limited  jurisdiction,  had  no  such  equitable  control  over  their 
judgments  as  would  enable  them  to  adjudicate  upon  and 
enforce  liens  thereon.  But  this  situation  has  been  entirely 
changed  by  subsequent  legislation  embraced  within  the  pro- 
visions of  the  Code  ;  not  only  are  Surrogate's  Courts  expressly 
declared  to  be  courts  of  record  and  classified  with  the  other 
courts  of  record  in  the  state,  but  the  right  of  parties  to  appear 
by  attorney  is  expressly  recognized  (Code,  §  2528),  and  that 
court  has  sometimes  exercised  the  power  to  protect  the  lien 
of  attorneys  for  services  rendered  in  probate  mattere.  {Mat- 
ter  of  Fembacher,  18  Abb.  [X.  C]  1 :  Eisner  v.  Avery,  2 
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Dem.  466.)  It  seems  to  us  that  the  power  of  the  Surrogate's 
Court  to  protect  the  lien  of  an  attorney  has  been  assimilated  by 
modern  legislation  to  the  power  exercised  in  that  respect  by  the 
Supreme  Court  and  the  other  courts  of  record  of  the  state. 
There  is  now  no  reason  that  we  can  perceive  for  denying  this 
power  to  a  court  that  exercises  such  extensive  jurisdiction  over 
persons  and  property.  An  attorney,  duly  admitted  to  practice 
in  all  the  courts  of  record  of  the  state,  is  an  attorney  of  the 
Surrogate's  Court,  and  his  functions  as  an  officer  of  that  court 
are  quite  as  important  to  the  community  and  to  his  clients  as 
the  services  that  he  may  perform  in  any  other  court.  Assum- 
ing that  there  is  no  distinction  with  respect  to  the  lien  in 
question  between  the  claim  of  an  attorney  for  professional 
services  in  the  Surrogate's  Court  and  that  for  services  in  any 
other  court,  the  conclusion  must  follow  that  in  this  case  the 
attorneys  had  a  lien  upon  the  decree  entered  by  the  surrogate 
for  their  reasonable  compensation,  and  the  surrogate  had 
power  to  protect  it  by  vacating  the  satisfaction  of  the  decree 
made  in  disregard  of  their  rights.  The  amount  due  the  attor- 
neys had  been  liquidated  by  a  judgment  at  law,  and  hence  the 
surrogate  was  not  required  to  determine  their  value.  {Bailey 
V.  Mv/rphy,  136  N.  Y.  50.)  It  must  be  regarded  as  settled 
law  in  this  state  that  an  attorney  who  has  procured  for  his 
client  a  judgment  or  decree  has  a  lien  upon  the  same  for  his 
compensation,  and  this  lien  is  not  confined  to  mere  taxable 
costs  but  to  such  sum  as  he  is  entitled  to  receive  under  his 
retainer  or  under  an  agreement  expressed  or  implied.  {Ma/r- 
Bhall  V.  Meech^  51  N.  Y.  143 ;  Booney  v.  Second  Ave,  H.  jR.j 
18  N.  Y.  368  ;  Whitehead  v.  Kennedy,  69  N.  Y.  462 ;  Matter 
of  Knapp,  85  N.  Y.  297 ;  Goodrich  v.  McDmiald,  112  N. 
Y.  157;  Randall  v.  Van  Wagenen,  115  N.  Y.  531 ;  Cough- 
lin  V.  N.  Y.  a  dk  H,  R.  R.  R.  Co.,  71  N.  Y.  443.) 

The  Surrogate's  Court  has  power  independently  of  any 
statute  to  exercise  control  over  its  own  records  and  to  vacate 
its  own  decrees  for  mistake,  fraud  or  clerical  error.  It  must 
be  deemed  to  possess  the  incidental  powers  in  that  respect 
common  to  all  courts  or  officers  exercising  judicial  functions. 
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{MaUer  of  Henderson^  157  N.  Y.  423 ;  HyUmd  t.  Boater^ 
98  N.  Y.  610 ;  Sipperly  v.  BaucuSj  24  N.  Y.  46  ;  Heermcma 
V.  HiU,  2  Hun,  409 ;  Code,  §§  1269,  2481 ;  Matter  of  Flynn, 
186  N.  Y.  287.)  The  cases  which  hold  that  the  surrogate  has 
no  jurisdiction  to  set  aside  or  vacate  releases  or  instruments 
impeached  for  fraud,  and  which  afiPect  the  property  rights  of 
litigants  in  his  court,  have  no  application  to  the  question  now 
under  consideration.  There  is  power  to  protect  the  lien  of  an 
attorney  upon  the  judgment  or  decree  quite  independent  of 
any  question  of  actual  fraud  or  collusion.  The  power  may  be 
exercised  in  the  interest  of  fairness  and  justice.  If  a  client, 
after  receiving  the  beneiits  of  his  attorney's  services  in  pro- 
curing a  judgment  or  decree,  settles  and  satisfies  the  decree  in 
disregard  of  the  rights  of  the  attorney,  the  right  of  the  latter 
to  apply  to  the  court  for  relief  is  the  same  whether  there  is 
actual  fraud  or  not.  This  right  may,  it  is  true,  be  affected  by 
the  question  whether  the  client  is  able  pecuniarily  to  respond 
to  the  attorney's  claim  for  compensat^ion,  but  there  does  not 
appear  to  be  any  question  of  that  character  here.  The  return 
of  an  execution  unsatisfied  against  the  clients  would  seem  to 
be  sufficient  j^ma  facie  to  entitle  the  attorneys  to  some  relief 
in  the  court  where  the  judgment  was  rendered.  The  extent 
of  the  power  exercised  by  the  surrogate  in  this  case  was  to 
vacate  the  satisfaction  of  the  decree.  We  think  that  he  had 
power  in  that  regard  and  that  is  the  only  question  before  us. 
We  are  not  called  upon  now  to  decide  whether  the  surrogate 
can  do  anything  more.  It  may  be  that  the  claim  of  the  attor- 
ney is  now  to  be  enforced  against  the  executor  in  his  individual 
capacity  or  against  the  client  personally.  All  we  hold  now  is 
that  the  surrogate  had  power  to  vacate  the  satisfaction  of  the 
decree  and  that  the  proof  before  him  was  sufficient  to  justify 
the  exercise  of  such  power ;  so,  we  think  that  the  order  of  the 
Appellate  Division  should  be  reversed,  with  costs,  and  that 
of  the  surrogate  affirmed. 

Pabkeb,  Ch.  J.,  BABTLBrrr,  Martin,  Vann,  Landon  and 
CuLLBN,  JJ.,  concur. 

Ordered  accordingly. 
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Geetrude  E.  Place,  Appellant,  v.  The  New  York  Centbal 
AKD  Hudson  River  Railroad  Company,  Respondent. 

Trial  — When  Nonsuit  Erroneous.  Where  conflicting  evidence 
fairly  presents  questions  of  ifect,  and  the  result  clearly  depends  upon  the 
weight  to  be  given  to  the  evidence  by  the  jury,  a  nonsuit  in  an  action  to 
recover  damages  for  alleged  negligence  is  reversible  error. 

Flaee  v.  J^.  F.  G.  d  K  JB.  JB.  K  Co.,  45  App.  Div.  629,  reversed. 

(Argued  May  6,  1001;  decided  June  4,  1001.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  6, 1899,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court 
at  a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Z.  F.  Fish  for  appellant.  In  a  case  which  of  right  is  tria- 
ble by  jury,  the  court  cannot  take  from  that  tribunal  the  ulti- 
mate decision  of  the  fact,  unless  the  fact  is  either  uncontra- 
dicted or  the  contradiction  is  illusory,  or  where,  to  use  a 
current  word,  the  answering  evidence  is  a  scintilla  merely. 
{Barley  v.  Bowej  105  N.  Y.  171 ;  Luhra  v.  Brooklyn  Heights 
£.  R,  Co.,  11  App.  Div.  173 ;  13  App.  Div.  126 ;  Fealey  v. 
BvU,  163  N.  y.  397.) 

C.  D,  Preacott  for  respondent.  The  evidence  did  not  enti- 
tle plaintiff  to  a  verdict.  {Koehler  v.  B,  c&  Z.  O.  By.  Co.,  66 
Hun,  566 ;  Rainey  v.  N,  Y.  C  <&  IL  B.  B.  B.  Co.,  68  Hun, 
496 ;  Culhane  v.  JST.  Y.  C  c6  IL  B.  B.  B.  Co.,  60  N.  Y. 
133 ;  McKeever  v.  JV.  Y  C.  cfe  //.  B.  B.  B.  Co.,  88  N.  Y. 
667 ;  Dwight  v.  Germania  L.  Ins.  Co.,  103  N.  Y.  343 ;  Bei- 
siegd  v.  N.  Y.  C.  B.  B.  Co.,  40  N.  Y.  9 ;  Dyer  v.  E.  By. 
Co.,  71  N.  Y.  228 ;  Iloughkirh  v.  D.  (&  H.  C.  Co.,  92  N.  Y. 
219 ;  Orippen  v.  N.  Y.  C.  B.  B.  Co.,  40  N.  Y.  34.) 

Bartlett,  J.  The  plaintiff  sues  to  recover  damages  of  the 
defendant  for  personal  injuries  sustained   by  reason  of  its 
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alleged  negligence.  The  plaintiflF  was  one  of  seven  or  eight 
persons  crossing  the  tracks  of  the  defendant,  from  north  to 
south,  in  a  sleigh,  at  St.  Johnsville,  on  the  evening  of  Decem- 
ber 24rth,  1897,  between  ten  and  eleven  o'clock.  At  this  point 
eight  tracks  of  the  defendant  cross  the  only  road  in  that  local- 
ity leading  from  St.  Johnsville  south,  and  is  known  as  Bridge 
street.  St.  Johnsville  has  some  two  thousand  inhabitants  and 
is  located  north  of  the  tracks,  there  being  only  a  few  scatter- 
ing buildings  on  the  south  side.  The  plaintiff  and  her  com- 
panions, residing  in  the  country  south  of  St.  Johnsville,  were, 
at  the  time  of  the  accident,  returning  home  from  a  Christmas 
eve  festival  held  in  one  of  the  churches  of  the  town.  The 
sleigh,  while  crossing  tHe  defendant's  tracks,  collided  with  one 
of  the  fast  express  trains  moving  west  on  the  second  track 
from  the  south,  at  a  speed  of  forty  miles  an  hour,  it  making 
no  stop  at  St.  Johnsville.  The  sleigh,  consisting  of  bobs  and 
a  woodrack,  with  straw  in  the  bottom,  was  struck  at  a  point 
about  the  center,  the  horses  escaping,  but  all  the  passengers 
receiving  more  or  less  serious  injuries. 

At  the  close  of  the  evidence  the  learned  trial  judge  dis- 
missed the  complaint,  the  plaintiff  having  sworn  fifteen  and 
the  defendant  twenty  witnesses.  The  Appellate  Division 
affirmed  the  judgment  of  the  Trial  Term  without  an  opinion. 

A  perusal  of  the  record  satisfies  us  there  are  questions  of 
fact  which  should  have  been  submitted  to  the  jury.  The  fol- 
lowing are  the  questions  of  fact  which  were  sharply  contested 
at  the  trial :  Were  proper  signals  by  bell  or  whistle  given  as 
the  train  approached  the  crossing;  were  the  driver  of  the 
sleigh  and  his  passengers  vigilant  or  negligent  when  approach- 
ing and  crossing  the  tracks ;  was  the  speed  of  the  train  at 
forty  miles  an  hour  (which  is  conceded)  negligence  on  the 
part  of  the  defendant  in  view  of  existing  conditions  at  the 
crossing ;  what  were  the  existing  conditions  at  the  crossing 
as  to  the  location  of  freight  cars  on  the  various  tracks, 
and  did  they  shut  off  the  approaching  train  from  the  view  of 
the  plaintiff  and  her  companions  until  they  were  on  the  track 
where  the  accident  happened  ? 
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Conflicting  evidence  bearing  npon  all  of  these  questions  was 
given  by  many  witnesses  who  were  interested  and  by  others 
who  were  not.  The  result  of  the  trial  clearly  depended  upon 
the  weight  which  might  be  given  by  the  jury  to  the  evidence 
presented  on  behalf  of  the  respective  parties. 

The  plaintiff,  in  attacking  the  judgment  dismissing  her  com- 
plaint, is  entitled  to  the  most  favorable  inferences  dedncible 
from  the  evidence,  and  all  disputed  facts  are  to  be  treated  as 
established  in  her  favor.  {Zadd  v.  JEtna  Ins.  Co.^  147  N.  T. 
478,  482 ;  Biggins  v.  Eagleton,  155  N.  Y.  466 ;  Ten  Eyck 
V.  Whiibecky  156  N.  Y.  341,  349 ;  Bank  of  Monongahda 
Valley  v.  Weston,  159  N.  Y.  201,  208 ;  McDonald  v.  Metro^ 
politan  Street  Mailway  Co.,  167  N.  Y.  66.) 

The  defendant  in  its  effort  to  sustain  the  judgment  is  con- 
fronted by  the  rule  so  frequently  laid  down  in  this  court  that 
we  have  nothing  to  do  with  the  weight  of  evidence ;  that  if  a 
question  of  fact  is  fairly  presented  it  should  have  been  sub- 
mitted to  the  jury. 

In  a  very  recent  case  {McDonald  v.  Metropolitan  Street 
Railway  Co.,  167  N.  Y.  66)  this  court  reviewed  the  authori- 
ties and  approved  the  rule  laid  down  in  Colt  v.  Sixth  Ave. 
R.  R.  Co.  (49  N.  Y.  671)  as  follows :  "  It  is  not  enough  to 
justify  a  nonsuit  that  a  court  on  a  case  m^de  might  in  the 
exercise  of  its  discretion  grant  a  new  trial.  It  is  only  where 
there  is  no  evidence  in  law,  which,  if  believed,  will  sustain  a 
verdict,  that  the  court  is  called  upon  to  nonsuit ;  and  the  evi- 
dence may  be  sufficient  in  law  to  sustain  a  verdict,  although  so 
greatly  against  the  apparent  weight  of  evidence  as  to  justify 
the  granting  of  a  new  trial." 

In  Bagley  v.  Bowe  (105  N.  Y.  171,  179)  the  rule  is  thus 
stated  by  Judge  Andrews  :  "  The  trial  court  or  the  General 
Term  is  authorized  to  set  aside  a  verdict  and  direct  the  issue 
to  be  retried  before  another  jury,  if  in  its  judgment  the  ver- 
dict is  against  the  weight  or  preponderance  of  evidence,  but 
in  a  case  which  of  right  is  triable  by  jury  the  court  cannot 
take  from  that  tribunal  the  ultimate  decision  of  the  fact,  unless 
the  fact  is  either  uncontradicted  or  the  contradiction  is  illusory, 
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or  where,  to  use  a  current  word,  the  answering  evidence  is  a 
*  scintilla '  tnerely." 

As  there  must  be  a  new  trial,  it  is  unnecessary  to  examine 
the  other  questions  presented. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Haight,  Martin,  Vann  and  Werner,  JJ., 
concur ;  Gray,  J.,  not  sitting. 

Judgment  reversed,  etc. 


Allan  J.  Gray,  Appellant,  v.  Richmond  Bicycle  Company, 

Respondent. 

1.  Judgment — Merger  of  Cause  op  Action  on  pROMiesoKY  Note 
IN  Judgment  Thereon.  A  judgment  in  another  state  against  the  maker 
of  a  promissory  note  obtained  by  the  payee  thereof  is  a  bar  to  an  action 
in  this  State  against  the  maker  by  a  transferee  after  maturity,  unless  the 
payee  was  induced  to  secure  the  judgment  by  the  fraud  of  the  maker. 

2.  When  Question  Whether  Judgment  Is  Fraudulent  Is  for  Jury. 
The  question  whether  the  judgment  was  procured  by  the  fraudulent  rep- 
resentations and  concealments  of  the  maker  is  for  the  jury  where  it  appears 
that  its  president,  in  possession  of  its  property  as  agent  under  mortgages 
for  the  benefit  of  certain  creditors,  wrote  to  the  payees  apparently  to 
induce  them  to  place  their  notes,  not  yet  due,  in  the  hands  of  certain 
attorneys  recommended  by  him,  so  that  judgment  could  be  taken  upon 
them  under  the  terms  of  the  mortgage,  which  would  be  a  ratification  of 
such  mortgage,  making  the  mis-statement  that  the  assets  were  sufficient  to 
pay  all  preferred  claims,  and  omitting  to  state  that  the  mortgage  includ- 
ing the  payees'  claim  was  second  to  another  given  at  the  same  time,  that 
their  claim  was  by  the  terms  thereof  subject  to  the  prior  payment  of  all 
other  mortgages,  and  that  the  attorneys  recommended  were  acting  for  the 
first  mortgagee,  who  would  derive  the  greatest  benefit  from  the  ratifica- 
tion of  the  mortgage,  and  it  appears  that  there  was  property  in  the  state 
of  the  payees'  residence  which  might  be  attached  to  the  loss  of  such  maker 
and  the  other  preferred  claimants  if  such  payees  did  not  come  in  under 
the  mortgage. 

3.  Relief  from  Fraudulent  Foreign  Judgmesnt  May  Be  Granted 
BT  Courts  of  this  State.  Relief  may  be  obtained  from  the  judgment, 
if  fraudulent,  without  application  to  the  courts  of  the  other  state,  and  it 
cannot  be  indirectly  enforced  as  a  bar  to  the  action,  since  a  court  of  this 
state  may,  where  it  has  jurisdiction  of  the  parties,  determine  the  question 
whether  a   judgment  between  them,   rendered   in  another  state,   was 
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obtained  by  fiaud,  and,  if  so,  may  enjoin  the  enforcement  of  it,  although 
its  subject  matter  is  situated  in  such  other  state. 

4.  Ratification  op  Judgment  and  Laches  When  a  Question  for 
JuKY.  The  question  whether  the  payees  ratified  the  judgment  or  were 
guilty  of  ladies  in  disclaiming  it  is  also  for  the  jury  where  it  appears  that 
they  knew  some  facts  and  had  an  opportunity  to  know  more. 

Oray  V.  Richmond  Bicycle  Go. ,  40  App.  Div.  506,  reversed. 

(Argued  April  24,  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
5, 1899,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  verdict  directed  by  the  court  and  an  order  denying  a 
motion  for  a  new  trial. 

This  action  was  brought  upon  a  promissory  note  for  the 
sum  of  $1.^493.13  made  by  the  "Richmond  Bicycle  Com- 
pany," a  corporation  of  Indiana,  to  the  order  of  "  AUerton- 
Clarke  Co.,"  a  corporation  of  Illinois,  dated  August  14th, 
1897,  payable  60  days  thereafter  and  transferred  to  the  plain- 
tiff after  maturity.  The  defense  alleged  was  a  merger  of  said 
note  in  a  judgment  recovered  tliereon  by  the  payee  in  a  court 
of  Indiana,  on  the  29th  of  September,  1897.  The  issue  tried 
was  whether  said  judgment  was  procured  through  the  fraud 
of  the  maker,  the  defendant  in  this  action. 

The  defendant  carried  on  a  manufacturing  business  at  Rich- 
mond, Indiana.  On  the  23rd  of  September,  1897,  it  failed, 
owing  the  Second  National  Bank  of  Richmond  $13,000, 
Daniel  G.  Reid,  a  director  of  said  bank,  $6,000,  M.  H.  Dill, 
its  own  vice-president,  83,000,  and  smaller  sums  to  other  resi- 
dents of  Indiana.  It  also  owed  Main  &  Monroe  of  New  York 
city,  $1,000,  and  the  Allerton-Clarke  Co.,  doing  business  in 
that  city,  the  note  in  suit  and  another  for  $3,144.97,  neither 
of  which  was  due.  On  the  22nd  of  September,  1897,  it  paid 
Mr.  Dill  in  full,  although  his  claim  was  not  then  due.  The 
next  day  it  mortgaged  all  its  real  and  personal  property  to  said 
bank  to  secure  its  entire  claim,  and  gave  a  second  mortgage  to 
Daniel  G.  Reid,  Mary  Snodgrass,  Henry  Schurman,  executor, 
Main  &  Monroe  and  Allerton-Clarke  Co.  to  secure  their  claims, 
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amounting  to  $15,638.10,  in  the  order  named.  The  mortgage 
provided  that  if  default  should  be  made  in  the  payment  of  any 
of  said  claims  when  they  fell  due,  or  if  the  mortgagor  should 
be  sued  by  any  of  its  creditors,  or  if  the  mortgagees  should 
"  for  any  reason  feel  insecure  as  to  the  payment "  of  their 
claims,  the  same  should  "thereupon  immediately  become  due, 
and  the  said  mortgage  may  be  foreclosed"  and  a  receiver 
appointed.  It  further  provided  that "  William  N.Wilson,  who 
is  an  officer  of  said  corporation,  shall  remain  in  charge  and  con- 
trol of  the  said  personal  property,  for  and  on  behalf  of  the 
said  mortgagees,  and  shall  Jiave  the  right  to  carry  on  the  busi- 
ness of  the  said  Richmond  Bicycle  Company  in  the  manner  in 
which  the  same  has  heretofore  been  carried  on,  except  as  here- 
inafter provided."  At  the  end  of  the  instrument,  which  was 
very  long,  was  a  clause  making  it  second  and  subordinate  to 
the  bank  mortgage  and  providing  for  priority  of  the  mortgagees 
in  the  second  mortgage  "  over  each  other"  in  the  order  above 
named.  The  Allerton-Clarke  Co.  was  last,  and  their  security 
was  thus  made  subject  to  prior  claims  amounting  to  $24,000. 
The  mortgaged  property,  when  finally  sold  by  a  receiver,  real- 
ized enough  to  pay  the  claim  of  the  bank  in  full  and  nearly 
all  of  the  claim  of  Mr.  Keid,  the  creditor  first  preferred  in 
the  second  mortgage. 

The  day  after  the  mortgages  were  given,  William  N.  Wil- 
son, who  was  president  of  the  Richmond  Bicycle  Company, 
wrote  in  its  name  and  under  its  letter  head,  to  Allerton-Clarke 
Co.  as  follows :  "  At  a  meeting  of  the  directors  held  the  23rd 
day  of  Sept.  it  was  decided  best  to  give  you  a  mortgage  for 
the  amount  of  our  indebtedness  to  you,  as  shown  by  our  bills 
payable  book.  This  mortgage  was  recorded  Sept.  24tli  and 
shows  that  we  are  indebted  to  you  to  the  amount  of  two  notes 
(describing  them).  This  mortgage  covers  all  the  real  estate, 
machinery,  accounts  and  all  the  personal  property  of  every 
description,  and  assets  belonging  to  the  said  company  to  secure 
the  payment  of  these  notes.  The  same  mortgage  covers  notes 
of  D.  G.  Reid,  Mary  Snodgrass,  Henry  Schurman  and  Main 
&  Munroe.     You  will  find  that  the  property  will  be  ample  to 
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pay  the  notes.  In  this  mortgage  W.  N.  Wilson  is  named  as 
agent  to  have  charge  of  the  property."  The  next  day  Mr. 
Wilson  wrote  in  his  own  name,  under  the  letter  head,  "  Jack- 
son &  Starr,  Attorneys  at  Law,  Second  National  Bank  Build- 
ing," and  said  :  "  The  Richmond  Bicycle  Co.  has  executed  a 
mortgage  securing  your  claim  along  with  the  claims  of  Daniel 
G.  Keid,  Mary  Snodgrass,  W.  N.  Wilson,  George  Schurraan 
and  Main  &  Monroe.  The  assets  of  the  company  are  ample 
to  pay  all  of  these  preferred  claims.  On  next  Tuesday  judg- 
ment on  all  of  these  claims  except  yours  will  be  taken  by  our 
attorneys,  Jackson  &  Starr.  It  is  to  your  interest  to  have 
judgment  taken  on  the  same  day  in  the  same  proceeding. 
Please  wire  Jackson  &  Starr  to  represent  you  in  the  pro- 
ceeding and  protect  your  claim.  We  will  see  thdt  you  are 
protected." 

On  the  27th  of  September,  1897,  on  receipt  of  these 
letters,  AUerton-Clarke  Co.  telegraphed  Jackson  &  Starr, 
*'  take  judgment  on  our  claim  against  Richmond  Bicycle  Co. 
Wire  reply."  The  firm  of  Jackson  &  Starr  had  before  this 
done  some  business  for  the  Allerton-Clarke  Co.  in  drawing 
contracts  and  making  collections  from  their  customers.  They 
were  also  the  regular  attorneys  for  the  Second  National  Bank 
of  Richmond  and  had  attended  to  all  its  law  business  for  a 
number  of  years,  but  this  was  unknown  to  Allerton-Clarke 
Co. 

A  telegram,  apparently  sent  by  Jackson  &  Starr  to  Aller- 
ton-Clarke Co.,  was  not  put  in  evidence,  but  September  28th 
the  latter  wrote  to  the  former  stating :  "  We  received  your  tele- 
gram and  beg  to  notify  you  that  we  will  forward  you  notes 
when  we  receive  the  same  from  the  bank  as  they  are  under 
discount.  We  will  be  glad  to  hear  that  you  have  obtained  a 
judgment  on  our  claim."  Jackson  &  Starr  answered  this  letter 
on  the  30th  saying  that  "  your  judgment  is  all  ready  for  entry 
as  soon  as  we  receive  the  original  notes,"  which  were  never 
forwarded.  Allerton-Clarke  Co.  replying  October  2nd  said : 
"  Before  proceeding  further  in  this  matter,  we  would  like  to 
know  from  you  what  advantage  we  derive  by  turning  our 
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claim  into  a  judgment.  Are  we  not  secured  by  a  mortgage, 
and  will  we  gain  anything  further  by  obtaining  a  judgment  ? 
We  would  feel  obliged  if  you  will  send  us  a  copy  of  the  mort- 
gage by  which  we  are  secured,  and  give  us  any  information 
you  can  regarding  the  same."  October  4th,  Jackson  &  Starr 
answered,  inclosing  a  copy  of  the  mortgage,  gave  certain 
reasons  why  they  thought  it  best  to  put  all  the  claims  in  judg- 
ment, and  closed  by  asking  "  whether  you  wish  to  join  in  the 
application  for  a  receiver,  which  will  probably  be  made  next 
week,"  and  for  further  instructions.  No  further  instructions 
were  given.  Allerton-Clarke  Co.  examined  the  copy  of  the 
mortgage,  but  did  not  read  it  through  and  overlooked  the 
clause  at  the  end  giving  priority  over  their  own  to  all  other 
claims  described  by  the  two  mortgages. 

A  decree  of  the  Wayne  Circuit  Court  of  Indiana,  entered 
about  the  1st  of  October,  1897,  shows  that  the  Second 
National  Bank  of  Richmond  commenced  an  action  to  fore- 
close its  mortgage  by  Jackson  &  Starr,  its  attorneys,  who  also 
appeared  separately  and  answered  and  filed  a  cross-complaint 
for  each  of  the  following  defendants  therein :  Daniel  G.  Reid, 
Mary  Snodgrass,  Henry  Schurman,  executor.  Main  &  Monroe 
and  the  Allerton-Clarke  Co.  The  decree  established  the 
various  claims,  awarded  judgment  upon  each  against  the 
Richmond  Bicycle  Co.,  and  allowed  Jackson  &  Starr  $440  for 
their  services  as  attorneys  for  the  plaintiff,  and  the  following 
sums  for  their  services  as  attorneys  for  the  said  five  defendajits 
in  the  same  action  :  Daniel  O.  Reid,  $243  ;  Mary  Snodgrass, 
$65;  Henry  Schurman,  executor,  $151;  Main  &  Monroe, 
$65 ;  Allerton-Clarke  Co.,  $194.  The  priorities  of  the  respec- 
tive creditors  were  also  established  according  to  the  mort- 
gages and  judgment  of  foreclosure  was  rendered.  October 
9th  a  receiver  was  appointed  upon  the  motion  of  Jackson  & 
Starr,  made  in  behalf  oi  all  the  mortgagees  in  both  mort- 
gages, although  they  had  received  no  "  further  instructions  " 
from  Allerton-Clarke  Co. 

October  18th,  Jackson  &  Starr  telegraphed  Allerton-Clarke 
Co.  to  send  a  representative  at  once  to  protect  their  interests^ 
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and  they  sent  one  of  their  traveling  agents  for  that  purpose, 
who  reached  Bichmond  on  the  19th.  He  was  consulted  as  to 
the  disposition  to  be  made  of  the  stock,  but  did  not  learn  that 
the  New  York  creditors  were  not  protected  the  same  as  the 
others,  and  did  not  remember  that  anything  was  said  about 
a  judgment.  Another  representative  went  to  Richmond 
November  8th  and  was  informed  that  judgment  had  been 
entered,  but  he  supposed  it  was  simply  a  foreclosure  of  the 
mortgage.  Upon  his  return  this  action  was  commenced,  the 
complaint  having  been  verified  Nov.  6th,  and  at  the  time 
Allerton-Clarke  Co.  had  no  knowledge  that  judgment  had 
been  entered  upon  its  notes.  While  there  was  some  conflict 
in  the  evidence  the  jury  might  have  found  the  facts  as  thus 
stated,  but  the  case  was  not  submitted  to  them,  as  the  court 
directed  a  verdict  in  favor  of  tlie  defendant,  although  the 
plaintiff  asked  to  go  to  the  jury  on  the  question  whether  the 
judgment ''  was  not  procured  by  the  fraudulent  representations 
and  concealments  of  the  Richmond  Bicycle  Company."  Upon 
appeal  to  the  Appellate  Division  the  judgment  entered  accord- 
ingly was  affirmed  and  the  plaintiff  appealed  to  this  court. 

Payson  Merrill  for  appellant.  Upon  the  failure  of  the 
Richmond  Bicycle  Company,  its  president,  officers  and 
trustees  stood  in  a  fiduciary  relation  to  its  creditors,  and  in 
dealing  with  those  creditors  were  bound  by  the  obligations  of 
a  trustee  to  his  cesPui  que  truat.  (Morawetz  on  Priv.  Corp. 
[2d  ed.]  §  787 ;  Perry  on  Trusts,  §  178  ;  Bradley  v.  FanoeU, 
1  Holmes  [U.  S.],  433.)  The  judgment  invoked  as  a  defense 
was  a  nullity,  because  it  was  procured  by  fraudulent  mis- 
representations and  concealments  on  the  part  of  the  defendant. 
{MandeviUe  v.  Avery ^  124  N.  Y.  376  ;  Russell  v.  Winne^  37 
N.  Y.  591 ;  Southard  v.  Bennet\  72  N.  Y.  424 ;  KeUer  v. 
Paine,  107  N.  Y.  b3 ;  Wanier  v.  Jaffray,  96  N.  Y.  248.) 
The  fraud  of  Wilson  was  the  fraud  of  the  defendant.  (Perry 
on  Trusts,  §  172.)  Whether  or  not  the  judgment  was  pro- 
cured by  fraud  was  a  question  of  fact  for  the  jury,  and  it  was 
error  for  the  court  to  withdraw  the  consideration  thereof  from 

45 


354  Gray  v.  Richmond  Bicycle  Co.  [June, 


Opinioa  of  the  Court,  per  Vann,  J.  [Vol.  167. 


the  jury.  {Bagley  v.  Bowe^  106  N.  Y.  171 ;  Smith  v.  Coe, 
55  N.  Y.  678 ;  F.  Nat.  Bank  v.  Danay  79  N.  Y.  108 ;  Stokes 
V.  Mackaify  140  N.  Y.  640.)  If  the  Indiana  judgment  was 
recovered  by  fraud  of  the  defendant,  it  was  not  necessary  for 
the  plaintiff  to  go  into  that  state  to  obtain  relief.  {Davis  v. 
G<ymue,  151  N.  Y.  172.) 

JoJm  S.  Mdcher  for  respondent.  The  Indiana  judgment 
merged  the  note  and  extinguished  the  right  to  sue  on  it.  {Ted 
V.  Yost,  5  N,  Y.  Supp.  5 ;  NichoU  v.  Mason  <&  Spavlding^ 
21  Wend.  339 ;  BesUy  v.  Palmer,  1  Hill,  482 ;  M.  S.  Bank 
V.  Pierce,  137  N.  Y.  444.)  There  was  no  conflicting  evidence 
on  the  issue  of  fraud,  and,  therefore,  no  question  for  the  jury. 
(Jonasson  v.  Eaines,  21  N.  Y.  Supp.  714 ;  Dwight  v.  G.  L. 
Ins.  Oo.y  103  N.  Y.  341.)  The  facts,  as  proved,  were  not  suf- 
ficient to  constitute  fraud.  {Chrysler  v.  Canaday,  90  N.  Y. 
279 ;  W.  R.  Co.  v.  Tappan,  70  Hun,  405  ;  Hunt  v.  Hunt,  72 
N.  Y.  227 ;  Mvner  v.  Daly,  69  Hun,  337 ;  C.  Watch  Co.  v. 
Hodenpyl,  135  N.  Y.  430.)  A  judgment  cannot  be  impeached 
for  fraud  if  there  is  negligence  on  the  part  of  the  complaining 
party.  {Kinnier  v.  Kijinier,  45  N.  Y.  535 ;  Ross  v.  Wood^ 
70  N.  Y.  8  ;  Ward  v.  Town  of  SouthfieU,  102  K  Y.  287; 
Smith  V.  Nelson,  62  N.  Y.  286.)  Facts  to  prove  fraud  must 
be  inconsistent  with  any  other  theory.  {Morris  v.  Talcott,  96 
N.  Y.  100  ;  Constant  v.  Unvversity  of  Rochester,  133  N.  Y. 
640 ;  Shuliz  v.  Hoagland,  85  N.  Y.  464.) 

Vann,  J.  A  cause  of  action  is  merged  in  a  judgment 
rendered  upon  it,  not  only  for  the  reason  that  a  judgment  is 
of  a  higher  nature,  but  because  it  would  be  vexatious  to  the 
one  party  and  of  no  benefit  to  the  other  to  permit  the  recovery 
of  two  judgments  against  the  same  person  for  one  debt. 
{Davies  v.  Mayor,  etc.,  of  N.  Y.,  93  N.  Y.  250,  254 ;  Nieh^l 
V.  Maso7i  cfe  Spaulding,  21  Wend.  339;  Wayman  v.  Coch- 
rane, 35  111.  152;  Hogg  v.  Charlton,  25  Penn.  St.  200;  Mar- 
shall V.  Stewart,  65  Ind.  243 ;  Freeman  on  Judgments,  §  215 ; 
15  Amer.  &  Eng.  Encyclo.  of  Law  [1st  ed.],  336.)    As  a 
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jadgment  of  a  court  in  any  state  is  entitled  to  full  faith  and 
credit  in  the  courts  of  all  the  states,  it  is  a  merger  of  the  cause 
of  action  in  every  part  of  the  Union,  {Bealey  v.  Palmer ^ 
1  Hill,  482 ;  MiUs  v.  DuryeSj  7  Oranch,  481 ;  Sampton  v. 
M'Cannd,  3  Wheat.  232.) 

The  judgment  of  the  Circuit  Court  of  Indiana,  rendered 
upon  the  promissory  note  in  suit,  is,  therefore,  a  bar  to  this 
action,  unless  the  plaintiff  ma(le  out  a  case  of  fraud  in  secur- 
ing jurisdiction  of  his  assignor,  sufBcient  for  tlie  consideration 
of  the  jury.  He  insists  that  the  appearance  of  Jackson  & 
Starr  as  attorneys  for  Allerton-Clarke  Co.  was  procured  by 
fraud,  and,  consequently,  that  the  Indiana  court  had  no  juris- 
diction of  that  corporation.  He  further  insists  that  as  such 
appearance  wad  procured  by  the  fraud  of  the  defendant  in  this 
action,  it  is  estopped  from  invoking  the  judgment  thus 
recovered  by  it  as  a  bar.  The  defendant  expressly  admits 
that  '^  even  a  foreign  judgment  may  be  successfully  assailed 
for  fraud  in  its  procurement."  As  both  parties  concede  that 
a  judgment,  recovered  in  a  sister  state  through  the  fraud  of 
one  party  in  procuring  the  appearance  of  another,  is  not  bind- 
ing on  the  latter  when  an  attempt  is  made  to  enforce  such 
judgment  in  this  state,  we  shall  proceed  without  further  dis- 
cussion to  consider  the  question  whether  the  evidence  would 
have  authorized  the  jury  to  find  the  defendant  guilty  of 
fraud  in  the  premises.  {Do/vis  v.  Gomue^  151  N.  Y.  172 ; 
Hunt  v.  Hwivt^  72  N.  T.  217 ;  Freeman  on  Judgments  [4th 
ed.],  §  576 ;  Black  on  Judgments,  §  903.) 

At  the  commencement  of  tlie  correspondence  between  the 
parties  the  relation  of  debtor  and  creditor  existed  between 
them,  and  the  defendant,  as  the  debtor,  had  given  a  mortgage 
to  Allerton-Clarke  Co.,  as  the  creditor,  without  its  knowl- 
edge or  consent.  That  mortgage,  and  another  aliead  of  it, 
covered  all  the  property  of  the  mortgagor,  worth  about 
$20,000^  and  the  claim  of  Allerton-Clarke  Co.,  the  mortgagee 
standing  last  upon  the  list  of  those  purporting  to  be  secured, 
was  subject  to  prior  claims  amounting  to  $24,000.  As  Aller- 
ton-Clarke Co.  stood  a  poor  chance  of  collecting  their  debt 
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except  by  attacking  the  mortgage,  the  defendant  may  have 
had  an  object  in  indacing  them  to  take  judgment  and  thereby 
to  ratify  the  mortgage.     It  may  have  intended  that  they 
should  become  bound  by  it  and  unable  to  overturn  it  upon 
the  ground  of  fraud,  of  which  there  was   some  evidence. 
Moreover,  the  defendant  had  property  in  this  state  which 
might  be  attached  here,  with  danger  of  loss  to  the  defendant 
and  its  friends  in  Indiana,  unless  the  New  York  creditors 
could  be  induced  to  come  in  under  the  mortgage.     The  par- 
ties did  business  in  different  states  and  were  so  widely  sep- 
arated from  each  other  that  Allerton-Clarke  Co.  knew  nothing 
of  what  had  been  done  until  they  were  informed  by  the 
defendant.     While  the  defendant  was  not  legally  bound  to 
speak  at  all,  it  was  bound,  if  it  did  speak,  to  take  no  advan- 
tage, either  by  misrepresentation  or  concealment.     If  it  broke 
silence,  the  circumstances  required  the  utmost  candor  in  every 
statement.     It  spoke  through  Mr.  Wilson,  its  president,  who 
had  executed  the  mortgages  for  the  defendant  and  knew  all 
the  facts.     Under  these  circumstances,  whatever  he  wrote  in 
relation  to  the  situation  was  the  act  of  the  defendant  and  the 
rule  of  uberrima  fides  applied  to  every  statement  made  and 
every  fact  withheld.     He  could  not  mislead  the  creditors,  nor 
willfully  cause  them  to  act  on  what  they  believed  were  the 
facts  when  he  knew  they  so  believed,  bat  also  knew  the  facts 
to  be  materially  different.     While  the  law  did  not  make  it  his 
duty  to  write,  it  required  him  to  exercise  the  utmost  good 
faith  and  to  make  a  full  and  fair  disclosure  when  he  volun- 
teered to  write. 

He  wrote,  apparently,  to  induce  Allerton-Clarke  Co.  to 
place  their  notes  in  the  hands  of  certain  attorneys  recom- 
mended by  him,  so  that  judgment  could  be  taken  upon  them, 
which  would  be  a  ratification  of  the  mortgage,  as  their  claims 
were  not  due  except  by  virtue  of  its  provisions.  Either  with 
or  without  a  furtive  intent  he  made  one  material  mis-state- 
ment and  suppressed  three  material  facts.  He  stated  that  the 
assets  of  the  defendant  were  ample  to  pay  all  the  preferred 
claims,  and  omitted  to  state  that  the  mortgage  to  Allei*ton- 
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Clarke  Co.  was  second  to  that  of  the  Second  National  Bank 
for  $13,000,  given  at  the  same  time ;  that  it  oonld  get  no 
advantage  from  the  mortgage  until  all  the  other  mortgagees 
whose  claims  amounted  to  $24,000  were  paid  in  fnll,  and  that 
the  attorneys  recommended  were  acting  for  the  Second 
National  Bank,  the  party  that  wonld  derive  the  greatest  bene- 
fit from  a  ratification  of  the  mortgage.  The  mis-statement, 
the  omissions  and  the  surrounding  circumstances  should  be 
considered  together,  for  facts  of  trifling  importance,  when 
considered  separately,  may  afford  clear  evidence  of  fraud  when 
considered  in  connection  with  each  other.  While  the  expres- 
sion in  the  first  letter,  "  you  will  find  that  the  property  will 
be  ample  to  pay  the  notes,"  may  have  been  intended  simply 
as  an  opinion,  it  may  have  been  intended  to  divert  attention 
and  prevent  inqniry.  This  is  true  of  a  similar  expression  in 
the  second  letter,  although  it  assumed  the  form  of  a  state- 
ment of  fact,  viz. :  '^  The  assets  are  ample  to  pay  all  of  these 
preferred  claims."  While  according  to  the  general  rule  no 
one  is  liable  for  the  expression  of  an  opinion,  ^'  this  is  true 
only  when  the  opinion  stands  by  itself,"  for  "  it  may  be  so 
expressed  as  to  bind  the  person  making  it  to  its  truth, 
whether  it  take  the  form  of  an  opinion  or  not."  {Hiekey  v. 
Morrell^  102  N.  Y.  454,  463.)  The  opinion,  which  was  evi- 
dently intended  to  induce  action  by  Allerton -Clarke  Co.,  does 
not  stand  alone  in  this  case,  for  it  must  be  considered  in  con- 
nection with  the  suppression  of  the  three  facts  above  men- 
tioned. Those  facts  may  have  been  withheld  either  by  acci- 
dent or  design,  and  it  is  not  for  the  court  to  decide  whether 
the  purpose  was  honest  or  dishonest.  Good  faith  required  the 
writer  not  to  take  advantage  of  his  correspondent,  and  he 
may  have  acted  with  or  without  an  intent  to  deceive ;  it  was 
for  the  jury  to  say.  It  may  have  been  simply  the  uninten- 
tional omission  of  one  writing  in  a  hurry  to  state  all  the  facts, 
or  it  may  have  been  done  willf  uiry  with  a  deceitful  purpose  to 
cause  Allerton-Clarke  Co.  to  believe  what  was  not  true  and  to 
act  under  a  fraudulent  concealment  of  the  actual  state  of 
affairs. 
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After  assnring  AUerton-Clarke  Co.  that  they  were  secured, 
that  the  assets  were  ample  to  pay  the  mortgages,  and  that  ^^  we 
will  see  that  you  are  protected,"  it  is  a  suggestive  omission 
that  no  allusion  is  made  to  the  large  mortgage.  So,  after  stat- 
ing that  "  your  clain^  alonff  with  "  the  four  others  named,  is 
se(5ured  by  a  mortgage,  it  is  signiiicant  that  there  is  a  failure 
to  state  that  such  claim  was  subordinate  to  all  the  others.  The 
statement  in  the  first  letter  that  the  mortgage  covered  all  the 
property  and  was  ample  to  pay  "  these  notes,"  and  in  the  sec- 
ond to  pay  "  these  preferred  claims,"  with  no  mention  of  the 
large  mortgage  ahead  of  these  notes  and  claims,  tended  to  mis- 
lead. The  assertion  of  certain  material  facts  in  connection 
with  an  assurance  of  safety  might  well  be  regarded  as  a  dec- 
laration that  no  other  material  fact  existed.  A  telegram  con- 
ferring authority  for  an  appearance  by  attorneys  was  requested 
instead  of  a  letter,  and  this  tended  to  prevent  investigation. 
Mr.  Wilson  may  have  realized,  when  writing  a  letter  calling 
for  immediate  action  in  order  to  avoid  the  loss  of  a  benefit 
purporting  to  have  been  conferred,  that  the  undisclosed  facts, 
if  known  to  Allerton-Clarke  Co.,  might  induce  them  to  refuse 
to  act  as  requested  or  to  thus  ratify  the  mortgage.  If  so,  it 
became  his  duty  to  speak,  yet  he  remained  silent,  and  the  jury 
might  properly  have  found  that  his  silence  was  part  of  a  scheme 
to  defraud. 

Evidence  was  given  tending  to  show  that  the  Indiana  judg- 
ment was  entered  September  29th,  and  if  so,  the  letter  of 
September  30th  from  Jackson  &  Starr,  that  judgment  was 
ready  for  entry  on  receipt  of  the  notes,  which  were  never  for- 
warded, was  misleading ;  and  if,  as  other  evidence  tended  to 
show,  the  judgment  was  entered  October  4th,  and  not  until 
after  the  receipt  of  the  letter  of  October  2nd,  which  virtually 
stayed  proceedings  until  the  receipt  of  further  information, 
the  judgment  was  entered  without  authority.  After  writing 
that  letter  Allerton-Clarke  Co.  had  a  right  to  believe  that  no 
further  proceedings  could  be  taken  without  further  instnic- 
tions.  The  facts  relating  to  fraud  and  the  want  of  authority 
permitted  diverse  inferences.     The  intent  with  which  the  let- 
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ters  were  written  was  a  question  of  fact,  for  the  circumstances 
warranted  a  finding  of  guilt  or  innocence.  If  they  were  writ- 
ten with  a  fraudulent  intent  the  judgment  was  no  bar,  but  if 
they  were  written  with  an  innocent  purpose,  it  is  a  conclusive 
defense.  Questions  of  fraud,  above  all  others,  are  for  the 
jury,  and  we  think  it  was  error  for  tlie  trial  court  to  withdraw 
the  case  from  them,  because  there  is  a  foundation  in  the  evi- 
dence for  a  conclusion  either  way  that  would  not  shock  the 
sense  of  a  reasonable  man.  {Bagley  v.  Bawe^  106  N.  Y.  171, 
179  ;  S7nith  v.  Coe,  55  N.  Y.  678.) 

It  was  not  necessary  for  die  plaintiff  to  go  into  the  state  of 
Indiana  and  obtain  relief  from  the  judgment  through  its 
courts,  for,  as  we  have  held,  "  a  court  of  one  state  may,  where 
it  has  jurisdiction  of  the  parties,  determine  the  question 
whether  a  judgment  between  them,  rendered  in  another  state, 
was  obtained  by  fraud,  and,  if  so,  may  enjoin  the  enforce- 
ment of  it,  although  its  subject-matter  is  situated  in  such  other 
state."  {Davis  v.  Gormte,  151  N.  Y.  172,  179.)  The  asser- 
tion of  the  foreign  judgment  as  a  bar  in  this  action  was  an 
attempt  to  enforce  it  indirectly,  and  it  was  the  duty  of  the 
trial  court  to  send  the  case  to  the  jury  with  the  instruction 
that  if  they  found  the  judgment  was  procured  by  fraud,  it 
could  not  be  asserted  as  a  bar  in  this  state. 

We  are  also  of  the  opinion  that  it  was  a  question  of  fact 
whether  Allerton-Clarke  Co.  ratified  the  judgment  or  were 
guilty  of  laches.  They  knew  some  facts  and  had  an  oppor- 
tunity to  know  more,  but  whether  they  discovered,  or  should 
have  discovered,  enough  to  bind  them  or  to  require  them  to 
make  some  disclaimer  before  commencing  this  action,  was  for 
the  jury,  under  ail  the  circumstances,  to  determine.  As  the 
whole  case  was  for  the  jury,  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Parkee,  Ch.  J.,  O'Brien,  Bartlltt,  Martin,  Landon  and 
CuLLEN,  JJ.,  concur. 

Judgment  reversed,  etc. 
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Wendell  J.  Curtis,  as  Assignee  for  the  Benefit  of  Oreditore 
of  Sidney  B.  Roby,  Bespondent,  v.  Henry  C,  Albee. 
Appellant. 


1.  Equity  —  Ignorance  not  a  Basis  for  Reformation  of  Contract 
—  Assignment  for  Whole  Amount  of  Partially  Paid  Account. 
Mere  ignorance  as  to  the  prior  payment  to  an  attorney  of  part  of  an  account 
is  not  ground  for  a  judgment  reforming  a  written  assignment  thereof  by 
reducing  to  a  smaller  amount  the  account  described  tJierein  without  reser- 
vation or  qualification  as  a  claim  upon  which  the  whole  amount  is  unpaid, 
where  no  fraud  exists  and  the  instrument  expresses  the  predse  agree- 
ment of  the  parties  without  the  insertion  or  omission  of  any  provision 
contrary  to  their  intention,  since  in  the  absence  of  fraud  on  one  side  and 
mistake  on  the  other  reformation  is  never  based  upon  ignorance,  but 
upon  what  the  parties  agree  to,  and  then,  by  the  mistake  of  both,  failed 
to  express  in  the  writing. 

2.  Assignor  Cankot  Recover  from  Assignee  Amount  Collected 
BY  Attorn e:y  and  Paid  to  Assignee.  The  assignor  cannot  recover  the 
amount  paid  t^  his  attorney  from  the  assignee,  who.  although  it  did  not 
pass  by  the  assignment  and  he  was  not  authorized  to  do  so,  has  collected 
it  in  his  own  name  and  in  his  own  behalf  from  the  attorney,  where  the 
payment  is  not  in  specie  so  that  the  res  can  be  followed,  since  under  such 
circumstances,  he  does  not  represent  the  assignor  and  the  latter  cannot 
adopt  or  ratify  the  payment. 

Curtis  V.  Albee,  47  App.  Div.  634.  reversed. 


(Argued  April  19,  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  1,. 1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Tliis  action  was  brought  to  so  reform  an  assignment  of  a 
chose  in  action  as  to  state  that  the  amount  of  the  claim 
assigned  was  $1,191.28,  instead  of  $2,036.54,  as  stated  in  the 
written  instrument,  and  for  other  relief.  The  facts,  as  found 
by  the  trial  court,  were  substantially  as  follows :  On  the  12th 
of  December,  1890,  Sidney  B.  Roby,  then  of  the  city  of 
Rochester,  made  a  general  assignment  to  the  plaintiff  for  the 
benefit  of  his  creditors.     Prior  to  said  date  the  firm  of  Hoff- 
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man  &  Company,  of  Albion,  Indiana,  being  indebted  to  said 
Boby  in  a  sum  exceeding  $2,200,  had  made  a  general  assign- 
ment to  one  Eagles  in  trnst  for  the  benefit  of  their  creditors. 

Before  making  an  assignment,  Mr.  Roby  had  employed  Mr. 
Welker,  an  attorney  of  Albion,  to  collect  said  claim,  and  in 
May,  1897,  the  plaintiff  also  employed  said  Welker  for  the 
same  purpose.  Subseqaently  Mr.  Eagles,  as  assignee,  paid  to 
said  Welker  as  attorney  for  the  plaintiff,  upon  said  claim 
against  Hoffman  &  Company,  the  sum  of  $167,  on  June 
23rd,  1897;  $238.50,  on  July  2nd,  1897;  $357,  on  Sept. 
13th,  1897,  and  $321.26  on  May  4th,  1898,  amounting  in  all 
to  $1,083.76.  In  August,  1897,  Welker  paid  the  plaintiff  said 
snm  of  $238.50  collected  by  him  on  the  second  of  July,  but 
he  failed  to  pay  over  any  more,  or  even  to  give  notice  that  he 
had  made  any  further  collections. 

On  the  25th  of  June,  1898,  pursuant  to  an  order  of  the 
County  Court,  the  plaintiff  sold  at  public  auction  said  claim 
against  Hoffman  &  Company  with  a  large  number  of  other 
accounts  which  he  had  been  unable  to  collect.  Prior  to  the 
sale  and  in  order  to  get  bids,  the  plaintiff  represented  to  the 
defendant  and  otliers  that  the  claim  against  said  Hoffman  & 
Company,  so  offered  for  sale,  was  '^  a  claim  for  an  unpaid  bal- 
ance of  $2,036.54."  At  the  sale  the  defendant  was  the  high- 
est bidder  and  purchased  said  claim  with  others  for  the  sum 
of  $6.50,  upon  the  payment  of  which  the  plaintiff  delivered 
to  him  a  written  assignment  thereof,  describing  it  as  a  claim 
against  Hoffman  &  Company  of  Albion,  Indiana,  for  $2,036.54 
without  reservation  or  qualification.  At  this  time  neither  the 
plaintiff  nor  the  defendant  knew  that  any  payment  had  been 
made  upon  this  claim  other  than  the  said  sum  of  $238.50,  and 
lx)th  believed  that  the  balance  due  from  Hoffman  &  Com- 
pany on  said  account  was  the  amount  stated  in  the  assign- 
ment to  the  defendant.  Subsequently  the  defendant,  by 
using  diligence,  discovered  the  facts  and  induced  Welker  to 
pay  over  to  him  the  sum  of  $610.60  "  as  and  for  the  pay- 
ments made  upon  the  said  account  of  the  assignee  of  Hoff- 
man &   Company  to  said  Welker  on  Sept.   13th,  1897,  of 
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$357,  and  on  May  4th,  1898,  of  $321.26,"  less  his  fees  and 
expenses.  Welker  still  retained  in  his  hands  the  sum  of 
$167,  received  by  him  on  June  23rd,  1897,  and  refused  to 
pay  it  either  to  the  plaintiff  or  defendant  until  their  rights 
were  judicially  determined. 

From  these  facts  the  trial  court  found  as  conclusions  of  law 
that  the  moneys  paid  to  Welker  were  effectual  payments 
against  Hoffman  &  Company  and  reduced  the  claim  accord- 
ingly, and  that  the  moneys  collected  by  Welker  belonged  to 
tlie  plaintiff  and  not  to  the  defendant ;  '^  that  by  the  excusable 
mistake  of  the  parties  hereto  the  said  account  against  Hoffman 
&  Company  was  described  at  said  sale  on  June  25th,  1898, 
and  in  the  assignment  thereof  made  in  pursuance  of  said  sale, 
ajB  amounting  to  $2,036.54  instead  of  $1,191.28,  which  was  the 
true  amount  thereof,  and  that  the  plaintiff  is  entitled  to  hav^e 
the  said  assignment  reformed  and  corrected  accordingly  so 
as  to  describe  said  claim  as  amounting  to  $1,191.28;"  and 
finally  that  "  the  plaintiff  is  entitled  to  recover  of  the  defend- 
ant that  part  of  the  said  fund  which  has  been  paid  to  him, 
namely,  $610.60,  with  interest  from  July  22,  1898,  and  that 
the  defendant  is  not  entitled  to  recover  or  receive  from  the 
said  Welker  $167,  still  remaitiing  in  his  hands."  The  judg- 
ment entered  accordingly  was  unanimously  affirmed  by  the 
Appellate  Division  without  an  opinion,  and  the  defendant 
comes  here. 

George  II,  Harris  for  appellant.  The  plaintiff  is  not  enti- 
tled to  a  reformation  of  the  contract.  {Nevivs  v.  Dunlap^  33 
N.  Y.  676;  BoUford  v.  McLean^  45  Barb.  481;  SmUh  v. 
Mackin^  4  Lans.  45.)  The  defendant  committed  no  act 
which  in  any  way  prejudiced  any  of  the  rights  or  remedies  of 
the  plaintiff.  {Patrick  v.  Metcalf,  37  N.  Y.  332 ;  Butter- 
worth  V.  Goidd^  41  N.  Y.  450  ;  liowe  v.  Bank  of  Auburn^ 
51  X.  Y.  674;  Becker  v.  Saltzman,  59  N.  Y.  275  ;  J^eckham 
v.  Va7x  Waijeiien^  83  N.  Y.  40.)  The  title  to  the  moneys  col- 
lected passed  by  the  assignment.  {Gram  v.  Union  Bank^  I 
Abb.  Ct.  App.  Dec.  461 ;  Hawkins  v.  Jackson^  2  McX.  &  G. 
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372  ;  Canty  v.  Lattenner^  31  Minn.  239  ;  Oneida  Bcmk  v. 
Ontario  Bank,  21  N.  Y.  490 ;  Tracy  v.  Talmage,  14  N.  Y. 
192 ;  Ja^ikson  v.  Blodget,  5  Cow.  203 ;  Pattisan  v.  IJcUly  9 
Cow.  747 ;  Langdon  v.  Buel,  9  Wend.  80.) 

NatJux/niel  Foote  for  respondent.  The  jndgment  appealed 
from,  80  far  as  it  directed  a  reforniation  and  correction  of  the 
bill  of  sale,  is  correct,  and  the  plaintiff  is  entitled  to  such 
relief  from  the  facts  proved.  {Oallup  v.  Bemd,  132  N.  Y. 
370  ;  BxiUer  v.  Clark,  29  Abb.  [N.  C]  413 ;  1  Beach's  Mod. 
Eq.  Juris.  §  50.)  The  plaintiff  has  a  right  to  recover  from 
defendant  the  moneys  paid  over  to  defendant  by  Weiker.  (1 
Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  1172-1178;  Roca  v. 
Byrne,  145  N.  Y.  182;  ^E,  Tns.  Co.  v.  Mayor,  etc,,  153  N. 
Y.  331 ;  Le  Marchant  v.  Moore,  150  N.  Y.  209 ;  Gerard  v, 
McGorrnick,  130  N.  Y.  261;  Baker  v.  N,  Y.  Nat  Exch. 
Bamk,  100  N.  Y.  31 ;  Van  Alen  v.  Am.  Nat  Bank,  52  N. 
Y.  1 ;  Wetmore  v.  Porter,  92  N.  Y.  76  ;  English  v.  McTntyre, 
29  App.  Div.  439 ;  Holnies  v.  Gilman,  138  N.  Y.  369.) 

Vann,  J.  At  the  time  of  the  sale"  by  auction  the  plaintiff 
owned  a  claim  against  Hoffman  &  Company  for  only 
$1,191.28,  yet  by  his  representation  that  it  amounted  to 
$2,036.54  he  induced  the  defendant  to  purchase  it  as  a  demand 
for  that  amount,  and  gave  him  a  written  assignment  describ- 
ing it  as  a  claim  upon  which  that  amount  was  unpaid.  He 
has  procured  a  judgment  reforming  the  assignment  by  reduc- 
ing to  the  smaller  sum  named  a  claim  which,  as  he  repre- 
sented, was  for  the  larger  sum  and  which  he  so  described 
in  a  written  instrument  that  was  the  only  legal  evidence  of 
the  transaction  between  the  parties.  This  has  been  done 
upon  the  theory  that  a  court  of  equity  has  power  to  decree  a 
reformation  because  a  fact  existed  which  was  unknown  to  both 
parties  when  they  made  the  contract.  That  fact  was  the  col- 
lection upon  Hie  claim  against  Hoffman  &  Company  of  the 
8um  of  $845.26  by  Weiker,  who  was  the  attorney  for  the 
plaintiff,  and  whose  action  in  making  the  collection  bound  the 
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plaintiff,  but  with  whom  the  defendant,  at  the  time  he  bought 
the  claim,  had  had  no  connection. 

There  was  nothing  omitted  from  the  contract  by  mistake  or 
contrary  to  the  intention  of  the  parties.    It  was  written  in  the 
precise  form  intended  by  both  and  expressed  their  entire  agree- 
ment.    Nothing  was  put  in  the  assignment  and  nothing  was 
left  out,  except  as  both  parties  intended  and  desired  at  the 
time  the  contract  was  made.    There  was  no  mutual  mistake,  or 
mistake  on  one  side  and  fraud  on  the  other,  which  led  to  the 
insertion  or  omission  of  some  provision  contrary  to  the  real 
intention.     The  minds  of  the  parties  met  upon  everything 
which  is  in  the  assignment  and  upon  nothing  which  is  not  in 
the  assignment,  and,  under  such  circumstances,  any  change 
made  by  the  court  was  not  informing  the  contract  but  making 
a  new  one. 

An  action  to  reform  a  written  agreement  rests  upon  the 
theory  that  the  parties  came  to  an  understanding,  but  in 
reducing  it  to  writing,  through  mutual  mistake,  or  through 
mistake  on  one  side  and  fraud  on  the  other,  omitted  some  pro- 
vision agreed  upon,  or  inserted  one  not  agreed  upon.  The 
object  of  such  an  action  is  to  so  change  the  instrument,  as 
written,  as  to  conform  it  to  the  agreement,  as  made,  by  insert- 
ing the  pro.vision  omitted,  or  striking  out  the  one  inserted  by 
mutual  mistake.  In  the  absence  of  fraud  nothing  can  be  put 
in  or  taken  out  by  the  court,  unless  it  was  the  intention  of 
both  parties  that  it  should  go  in  or  be  left  out  when  the  agree- 
ment was  written.  The  sole  office  of  such  an  action  "is  to 
correct  mistakes  by  writing  out  the  contract  according  to  the 
actual  agreement."  {T/iomds  v.  Harmon^  122  N.  Y.  84,  89.) 
Equity  will  not  make  a  new  agreement  for  the  parties,  nor, 
under  color  of  reforming  one  made  by  them,  add  a  provision 
which  they  never  agreed  upon  and  did  not  want  when  the 
contract  was  written,  "  although  it  may  afterward  appear  very 
expedient  or  proper  that  it  should  have  been  incorporated." 
Wheti  the  writing  expresses  the  actual  agreement  it  cannot  be 
reformed  and  a  stipulation,  not  assented  to,  can  never  be  added. 
{XeviiiH  V.  Dunlap^  33  N.  Y.  676 ;  Bryce  v.  Lm^iUard  Fire 
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Ins.  Co.,  55  N.  Y.   240,  242;  Paine  v.  Jones,  75  N.  Y.  598; 

Born  V.  Schrenkeiseti,  110  N.  Y.  56 ;  Alhcmy  City  Savings 

Institution  v.   Burdick,  87  N.  Y.  40 ;  Paine  v.  Upton,  87 

N.  Y.  327 ;  Pitcher  v.  Hennessey,  48  K  Y.  415 ;  Many  v. 

Beehman  Iron  Co,,  9  Paige,  188,  195 ;  SneU  v.  //w.  Co.,  98 

TJ.  S.  85;  Story's  Equity  Jur.  §  468;  Poineroy's  Eq.  Jur. 

§§  855,  870,  1376.)    The  remedy  of  reformation  for  mistake 

should  not  be  confounded  with  that  of  rescission  for  fmud. 

No  fraud  is  claimed  in  this  action,  and  the  mere  fact  that  an 

instmment  "  ought  not  to  be  enforced  is  insufficient,  standing 

alone,   to  justify  a  resort  to  equity."    (Beach  on  Eq.  Jur. 

§§  540,  552.)    "Mistake,"  said  Mr.  Pollock,  "does  not  of 

itself  affect  the  validity  of  contracts  at  all.     But  mistake  may 

be  such  as  to  prevent  any  real  agreement  from  being  formed, 

in  which  case  the  agreement  is  void ;  or  mistake  may  occur  in 

the  expression  of  a  real  agreement,  in  which  case,  subject  to 

mies  of  evidence,  the  mistake  can  be  rectified."    (Pollock  on 

Contracts,  392.)    "  A  mistake  on  one  side  may  be  a  ground 

for  rescinding  a  contract,  or  for  refusing  to  enforce  its  specific 

provisions,  but  it  cannot  be  a  ground  for  altering  its  terms." 

(Adams  Equity,  171.) 

Upon  applying  these  principles  to  the  case  in  hand,  it  is 
obvious  that  the  learned  trial  judge  proceeded  to  judgment 
upon  an  erroneous  assumption.  He  was  under  the  impression 
that  because  both  parties  were  ignorant  of  the  collection  by 
Welker,  there  was  a  mutual  mistake  which  would  justify  a 
reformation  of  tlie  contract.  In  the  absence  of  fraud  on  one 
side  and  mistake  on  the  other,  reformation  is  never  based  upon 
ignorance,  although  rescission  may  be,  but  upon  what  the 
parties  agreed  to  and  then,  by  the  mistake  of  both,  failed  to 
express  in  tlie  writing.  A  mere  mistake  is  not  enough  to 
support  such  an  action,  as  it  must  not  only  be  mutual,  but 
special,  for  it  must  relate  to  something  agreed  up>on  but  not 
written  out  as  agreed  upon.  In  the  case  before  us  both  par- 
ties assented  to  the  same  thing,  the  one  to  sell  and  the  other 
to  buy  a  claim  for  $2,036.54,  and  the  assignment  expresses 
precisely  that  and  nothing  else.     Neither  agreed  to  buy  or 
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sell  a  claim  for  $1,191.28,  and  there  was  no  mistake  on  the 
part  of  either  in  not  thus  describing  the  thing  sold.  A  claim 
for  the  smaller  amount  was  not  in  the  mind  of  either  party, 
for  neither  supposed  it  to  exist,  and  hence  their  minds  could 
not  have  met  on  the  transfer  of  such  a  claim.  What  the  par- 
ties did  not  agree  to  cannot  be  added  by  the  court.  The 
defendant  paid  a  small  sum  for  a  doubtful  claim,  large  in 
amount,  and  ran  the  risk  of  losing  what  he  paid  for  the  chance 
of  realizing  a  great  profit.  He  is  entitled  to  the  contract  in 
the  form  in  which  it  was  made  without  interference  by  the 
court  in  the  guise  of  reformation.  The  plaintiff  got  what  he 
agreed  to  take  and  assigned  what  he  agreed  to  assign,  and  he 
has  no  more  right  to  a  reformation  of  the  contract  than  he 
would  have  to  strike  out  a  warranty  of  soundness  from  a  bill 
of  sale  of  a  horse,  because  he  and  the  purchaser  both  believed 
the  horse  to  be  sound  when  in  fact  it  was  unsound..  He  sold 
the  claim  in  question  with  a  warranty  that  it  was  for  a  certain 
amount,  and  he  cannot  get  rid  of  the  warranty  by  "  reform- 
ing" it  out  of  the  contract  upon  the  ground  that  he  sold 
something  he  did  not  have,  although  he  supposed  he  had  it. 
This  would  ignore  the  rights  of  the  defendant  and  impose 
upon  him  a  contract  that  he  never  made. 

The  plaintiff  was  not  entitled  fb  recover  from  the  defendant 
the  amount  collected  by  the  latter  from  the  attorney  in  Indi- 
ana. The  money  iti  Welker's  hands  did  not  belong  to  the 
defendant,  for  it  did  not  pass  by  the  assignment  of  the  claim 
sold  at  auction.  The  plaintiff  then  had  two  claims,  one 
against  Welker  and  the  other  against  HoflFman  &  Com- 
pany. He  did  not  sell  the  former  to  the  defendant,  nor 
authorize  him  to  collect  it.  The  payment  by  Welker  did 
not  bind  the  plaintiflF,  who  is  ptill  entitled  to  recover  from 
him  the  same  as  if  he  had  made  no  payment  to  the 
defendant.  The  defendant  was  not  the  trustee  or  agent  of 
the  plaintiff,  and  had  no  money  of  the  plaintiff  in  his  hands. 
The  payment  to  the  defendant  was  not  to  the  plaintiffs  use. 
The  defendant  did  not  make  the  collection  in  the  name  or  on 
behalf  of  the  plaintiff,  but  in  his  own  name  and  on  his  own 
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behalf.  The  identical  money  received  by  Welker  from  the 
assignee  of  Hoffman  &  Company  was  not  paid  to  the  defend- 
anty  but  an  equivalent  amount.  The  plaintiff  could  not  adopt 
or  i*atify  the  payment  and  pursue  the  defendant  because  he 
neither  represented  nor  assumed  to  represent  the  plaintiff,  and 
the  payment  was  not  in  specie  so  that  the  res  could  be  followed. 
Welker  is  still  indebted  to  the  plaintiff  and  the  defendant  is 
apparently  indebted  to  Welker,  but  he  owes  the  plaintiff 
nothing  and  the  recovery  against  him  cannot  be  sustained. 

Neither  the  decree  for  reformation  nor  the  judgment  for 
money  was  warranted  by  the  facts  found  or  by  any  view  of 
the  evidence.  The  judgment  appealed  from  must,  therefore, 
be  reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

Landon,  J.  (dissenting).  I  dissent.  Welker  was  the 
attorney  of  the  plaintiff  to  collect  the  account  which  he  held 
against  the  assignee  of  Hoffman  &  Company,  and  he  had  col- 
lected thereon  for  the  plaintiff  $745.26,  which  yet  remained 
in  his  hands  at  the  time  the  plaintiff  sold  the  account  to  the 
defendant,  but  the  plaintiff  did  not  know  it.  In  selling  the 
account  the  plaintiff  did  not  sell  the  money  in  Welker's  hands. 
It  was  the  plaintiff's  money.  Welker  had  received  it  in  a 
fiduciary  capacity  and,  therefore,  whether  he  paid  the  identical 
or  substituted  money  to  the  defendatit  is  immaterial.  It  was 
his  duty  to  pay  one  or  the  other  kind  of  money  to  the  plaintiff, 
and  when  he  paid  $600  of  it  to  the  defendant,  the  defendant 
knew  the  facts.  He  demanded  of  Welker  the  money  which 
Welker  had  collected  upon  the  account  of  plaintiff's  assignor 
against  the  assignee  of  Hoffman  &  Company,  and  Welker  paid 
him  that  money,  and  whether  in  identical  or  substituted  cur- 
rency, he  got  what  he  asked  for,  and  cannot  l)e  heard  to  quib- 
ble over  the  identity  of  the  particular  cash.  The  plaintiff 
could  trace  and  follow  the  money,  whichever  kind  it  was, 
into  the  defendant's  hands,  and,  having  found  it  there,  could 
reclaim  it.  (  Vcm  Alen  v.  Ameyncan  National  Banhy  52  N. 
Y.  1.)     The  plaintiff    need    not    ratify  the  payment  to  the 
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defendant ;  he  sought  and  found  his  money  where  his  attor- 
ney had  misplaced  it.  The  judgment  in  liis  favor  against  the 
defendant  for  the  recovery  of  the  money  is  right  and  should 
be  afiirmed.  What  is  said  in  the  prayer  for  judgment  in  the 
complaint,  and  in  the  judgment  itself,  about  reforming  the 
contract  of  assignment,  is  an  immaterial  addition  to  the  true 
cause  of  action  stated,  for  which  a  money  recovery  has  been 
had.  So  much  of  the  judgment  as  directs  a  reformation  of 
the  contract  is  harmless. 

O'Brien,  Bartlett  and  Martin,  JJ.,  concur  with  Vann, 
J. ;  Parker,  Ch.  J.,  concurs  with  Landon,  J. ;  Cullen,  J., 
takes  no  part. 

Judgment  reversed,  etc. 


The  Saranao  and  Lake  Placid  Railroad  Company,  Appel- 
lant, V,  Charles  E.  Arnold  and  Alfred  J.  Voter, 
Respondents. 

1.  Appeal  —  Presumption  as  TO  Books  of  Corporation  Received 
IN  Evidence  and  as  to  Right  to  RsiiT  upon  Factb  Shown  Thereby. 
It  will  be  assumed  on  appeal  to  the  Court  of  Appeals  that  the  books  of  a 
corporation  were  properly  received  in  evidence  against  the  former  officers 
thereof,  in  an  action  against  them  by  the  corporation  to  recover  money 
and  property  belonging  to  it  alleged  to  have  been  received  and  retained 
by  them  for  their  individual  benefit,  and  also  that  the  plaintiff  had  a  right 
to  rely  upon  the  facts  shown  thereby,  when  no  appeal  was  taken  by  the 
defendants. 

2.  Corporations  —  Liability  of  Officers  ror  Appropriation  of 
Corporate  Funds.  Officers  of  a  corporation,  by  reason  of  ownership  of 
substantially  all  of  its  stock,  do  not  own  the  corporation  itself,  and  if  they 
convert  its  money  or  property  to  their  own  use  the  same  liability  attaches 
as  if  they  had  appropriated  the  money  or  property  of  an  individual. 

3.  Witness— Credibility  of,  when  a  Qukstion  of  Fact.  Whether 
former  officers  of  a  corporation  took  money  aiid  property  belonging  to  it, 
alleged  to  have  been  received  and  retained  by  them  for  their  individual 
benetit.  is  a  question  for  the  jury  in  an  action  against  them  by  the  corpora- 
tion to  recover  the  amount  thereof  where  the  books  apparently  show  that 
they  did,  and  practically  the  only  evidence  to  the  contraiy  is  their  own 
testimony  in  denial  and  explanation,  although  it  is  unimpeached  and 
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uncontradicted,  and  the  direction  of  a  verdict  in  their  favor  is  reversible 
error,  since  they  are  interested  "witnesses  whose  testimony  is  uncorrobo- 
rated and  whose  credibility  is  a  question  for  the  jury. 
Sarafiae  d  L.  P.  R  R  Co.  v.  Arnold,  41  App.  Div.  482,  reversed. 

(Argued  April  28,  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered  June 
27, 1899,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term  and  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  from  the  defendants 
the  sum  of  $23,321.69  upon  the  allegation  that  between  the 
23rd  of  June,  1893,  and  the  23rd  of  March,  1896,  they  col- 
lected, received,  withheld  and  retained,  for  their  individual 
benefit,  money  and  property  belonging  to  the  plaintiff,  worth 
that  amount,  and  upon  demand  duly  made  refused  to  pay  over 
the  same  or  any  part  thereof.  The  defendants  by  their 
answers,  after  some  formal  admissions,  denied  the  remaining 
allegations  in  the  complaint. 

The  plaintiff  is  a  domestic  railroad  corporation,  organized 
in  1890,  with  a  capital  stock  of  $100,000,  which  in  1893  was 
increased  to  $250,000.  From  March,  1893,  until  March,  1896, 
the  defendant  Arnold  was  president,  the  defendant  Voyer, 
treasurer,  and  both  were  directors.  The  railroad  of  the  plain- 
tiff, consisting  of  a  single  track,  extends  a  distance  of  ten 
miles  from  Saranac  Lake  to  Lake  Placid.  It  was  not  built 
until  the  spring  of  1893,  and  during  the  period  of  construc- 
tion no  one  was  beneficially  interested  in  the  stock  except  Mr. 
Arnold,  and  after  it  was  built  he  and  his  co-defendant  owned 
substantially  all  of  the  stock  that  had  been  issued.  In  March, 
1896,  the  defendants  sold  a  controlling  interest  in  the  stock, 
resigned  their  offices  and  delivered  the  books  and  papers  to 
the  new  officers  elected  in  their  stead.  In  September  follow- 
ing this  action  was  commenced,  and  when  tried  in  January 
1899,  resulted  in  an  order  made  at  the  close  of  all  the  evidence, 
dismissing  the  complaint,  although  the  plaintiff  asked  to  go  to 
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the  jury  upon  eeveral  Bpecific  qaestions  of  fact  The  Appel- 
late Divuion  affirmed  the  jadgment  entered  accordingly  and 
tlie  plaintiff  appealed  to  thLs  court. 

'  Henry  A.  Forffter  for  appellant.  The  Appellate  Division 
erred  in  affirming  the  dismissal  of  tlie  complaint  on  the  theory 
tliat  because  the  defendants  owned  substantially  all  the  stock 
of  the  corporation  they  alone  were  beneficially  interested  in 
the  corporation,  and  they  treated  it  as  belon^ng  to  them- 
selves. (^Buffalo  L.y  T.  cfe  S.  I).  Co,  v.  Medina  Gas  cfe  El. 
L.  Co,,  162  N.  Y.  67 ;  De  La  Vergne  Co.  v.  G.  S.  ImL,  175 
U.  8.  40 ;  Ilumphreya  v.  McKissock,  140  \j.  S.  304 ;  Eng- 
la7id  v.  Dearborn,  141  Mass.  590 ;  2  Cook  on  Corp.  [4th  ed.] 
Sfg  664,  709 ;  1  Morawetz  on  Corp.  [2d  ed.]  §  233.)  The 
court  errod  in  refusing  to  submit  to  the  jury  the  question 
whether  the  defendants  withdrew  $3,110  in  cash  under  cover 
of  an  entry  of  a  fictitious  payment  of  that  amount.  {Latimer 
v.  Veafier,  90  App.  Div.  418 ;  Aitstin  v.  Daniels,  4  Den. 
899 ;  Ilun  v.  Cary,  82  N.  Y.  ^& ;  Holmes,  B.  dk  H.  v.  WiU 
lard,  125  N.  Y.  75 ;  1  Morawetz  on  Corp.  [2d  ed.J  §  562.) 
The  court  erred  in  refusing  to  submit  to  the  jury  the  ques- 
tion whether  the  defendants  failed  to  turn  over  to  the  new 
officers  of  the  plaintiff  $2,925.75,  the  cash  balance  which  the 
lH>oks  showed  was  on  hand  at  the  time  of  their  resignations. 
{Flora  v.  Carhean,  38  N.  Y.  Ill;  Witmark  v.  JT.  Y.  El. 
A\  li.  Co.,  149  N.  Y.  399.) 

Jo/in  A.  Straley  for  A.  J.  Yoyer,  respondent.  There 
rtMuaineil  at  the  close  of  the  case  no  question  for  the  jary  to 
cvuidder,  and  it  would  have  been  the  gravest  error  on  the  part 
of  the  ci>urt  not  to  have  dismissed  the  complaint  {Riidd  v. 
RMn^^m,  l:i6  N.  Y.  113;  Stoh^  v.  Stoker,  91  Hun,  605.) 
Tlu*  cinirt  ruleil  pn>|>orly  in  refus^ing  to  submit  any  question 
of  fact  to  the  jury»  (Lo/n<r  \\  J/tvXvA  25  X.  Y.  361^ 
Apj^ff>y  v.  ^l.  F.  //M.  Co.,  54  X.  Y.  :i53;  C^i^pjrr  v.  Lana- 
♦/*</,  tH  X.  Y.  417;  Cominijw  T.  /.it  X.  Fiti^ti^ry^-^'S.  Y. 
577;  y^u^miWyy.  W.  J/l  Z.  //♦jr,  Co.,  til>  X.  Y,  389.) 
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Thomas  M.  Rowlette  for  Charles  E.  Arnold,  respondent. 
Before  the  books  and  documents  of  a  corporation  can  be 
received  in  evidence  in  an  action  between  the  company  and 
its  tmstees,  or  former  trustees  or  officers,  those  books  and 
papers  must  be  proved  in  the  same  manner  as  if  the  action 
was  between  individuals,  and  the  books  and  papers  were  the 
books  and  papers  of  one  of  the  parties  to  the  suit.  {Rudd  v. 
Robinson^  126  N.  Y.  113 ;  Powell  v.  Conover^  75  Hun,  11 ; 
Stokes  V.  Stokes^  91  Hun,  605 ;  Bank  of  the  Metropolis  v. 
F<Aer,  38  App.  Div.  159.) 

Vann,  J.  The  books  of  the  plaintiff  were  received  in  evi- 
dence against  both  defendants,  and  as  they  did  not  appeal, 
their  objections  and  exceptions  are  not  before  us.  We  must, 
therefore,  assume,  for  the  purpose  of  this  appeal,  that'  the 
books  were  properly  received  and  that  the  plaintiff  had  aright 
to  rely  upon  the  facts  shown  thereby.  {Flo7*a  v.  Carbea/n^ 
88  N.  Y.  Ill ;  Witmark  v.  N,  T.  EL  R.  R,  Co,,  149  N.  Y. 
393,  399.)  The  reason  given  for  the  rule  in  the  earlier  case 
cited  is,  that  if  the  court  upon  the  trial  should  exclude  the 
evidence,  the  party  offering  it  could,  by  his  exception,  have 
the  ruling  reviewed,  and  he  would  also  have  the  opportunity 
to  supply  the  defect  by  other  proof. 

We  think  that  tlie  books,  supported  by  the  testimony  of 
the  bookkeeper  who  kept  them,  and  tl^  experts  who  examined 
them,  established  a  prima  facie  case  against  the  defendants 
as  to  a  part  of  the  plaintiff's  claim.  There  appeared  upon 
the  journal  the  following  entry :  "  To  cash,  $3,110,  for  ties 
and  poles  purchased  for  the  *  Union  Electric  Ry.  Company.' " 
The  bookkeeper  testified  that  both  of  the  defendants  told  him 
to  make  that  entry  in  order  to  force  a  balance  on  the  books, 
and  that  it  was  necessary  for  that  purpose.  He  had  no  knowl- 
edge of  any  such  transaction  with  tlie  Union  Electric  Railway 
Company  as  was  represented  by  the  entry,  and  the  only  pur- 
pose for  making  it  was  that  stated.  The  effect  of  the  entry 
on  the  side  of  the  cash  account,  where  it  was  made,  was  to 
!redace  the  balance  of  cash  on  hand.^  This  fictitious  entry 
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was  not  explained  except  by  the  toBtimony  of  the  defendants 
themselvee,  without  corroboration  from  any  source. 

When  the  defendants  resigned  and  turned  the  books  over 
to  the  new  management  the  cash  account  on  the  ledger  had 
not  been  balanced,  but  when  balanced  it  called  for  cash  on 
hand  to  the  amount  of  $2,927.27,  although  the  amount 
actually  turned  over  to  the  new  ofBcers  was  but  $1.52.  The 
balance,  amounting  to  $2,925.75,  was  not  accounted  for  upon 
the  books,  and,  therefore,  was  presumptively  in  the  defend- 
ants' hands.  They  were  unable  to  show  specifically,  by  the 
books  or  otherwise,  where  this  balance  went,  but  they 
attempted  to  account  for  it  and  to  meet  the  other  claims  of 
the  plaintiff,  apparently  established  against  them  by  the  books, 
by  their  own  testimony,  uncorroborated,  except  to  a  slight 
extent  by  the  evidence  of  the  bookkeeper.  They  testified,  in 
substance,  that  this  little  railroad  did  a  limited  business,  and 
in  order  to  enable  it  to  make  money  outside  of  its  chartered 
powers,  with  the  knowledge  of  the  directors  and  with  their 
implied  approval,  they  bought  telegraph  poles  with  its  money 
and  for  its  benefit  in  the  name  of  a  third  person ;  that  the 
receipts  from  the  sale  of  the  poles  were  put  upon  the  books 
as  cash  received  from  freight,  but  the  amounts  paid  out  for 
poles  were  put  down  in  various  ways  so  as  to  conceal  the  real 
purpose  of  the  payment ;  that  this  was  done  in  order  to  so 
cover  up  the  irregular  business  that  it  could  not  be  traced 
upon  the  books  and  to  thus  keep  it  from  the  knowledge  of 
the  railroad  commissioners ;  that  while  they  were  unable  to 
point  out  the  entries  upon  the  books  which  covered  their  dis- 
bursements in  the  purchase  of  poles,  they  were  certain  that 
the  sums  thus  disbursed  were  in  fact  entered  ;  that  they  never 
appropriated  any  of  the  plaintiff^s  money  or  property  to  their 
own  use ;  that  they  received  no  salary,  and  that  their  only 
profit  was  through  the  dividends  declared  and  the  apprecia- 
tion in  the  value  of  their  stock ;  that  the  freight  earnings 
were  at  the  rate  of  only  four  or  five  thousand  dollars  a  year, 
although  as  entered  upon  the  books  they  were  at  the  rate  of 
over  $15,000  a  year,  the  difference  being  money  received  from 
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the  eale  of  poles.  They  gave  other  testimony  of  the  same 
general  character,  but  called  no  witness  to  corroborate  their 
statements.  Even  the  person  in  whose  name  the  pole  business 
was  carried  on  was  not  produced. 

The  bookkeeper  testified  that  the  receipts  supposed  to  have 
been  derived  from  the  sale  of  poles  were  entered  on  the 
books  as  cash  received  from  freight  "  the  same  as  if  it  was 
freight,"  and  that  the  sums  alleged  to  have  been  paid  for 
poles  were  entered  under  different  heads  so  as  to  conceal  the 
real  nature  of  the  transaction  ;  that  he  knew  nothing  about 
any  purchase  or  sale  of  poles,  but  made  the  entries  in  tnis 
way  by  the  direction  of  the  defendants,  and  that  he  was  unable 
to  point  out  the  precise  entries  which  embraced  the  sums 
received  or  paid  out  in  the  pole  business. 

During  the  progress  of  the  trial  the  plaintiff  stipulated  that 
it  did  not  attack  "  the  pole  transactions  as  ultra  vires.^^  The 
defendants  testified  that  they  also  were  unable,  owing  to  the 
peculiar  circumstances,  to  point  out  the  items  on  the  books 
showing  that  the  money  had  been  paid  out  as  they  claimed. 
According  to  the  by-laws  no  money  of  the  plaintiff  could  be 
drawn  from  the  bank  where  its  deposits  were  made  except  by 
checks  signed  by  each  defendant  in  his  official  capacity,  and 
with  one  unimportant  exception  none  was  drawn  out  in  any 
other  way. 

As  the  books  were  in  the  nature  of  admissions  made  bv  the 
defendants,  the  whole  of  the  admission  must  be  taken  together 
by  considering  both  sides  of  the  account,  but  when  thus  taken 
in  connection  with  all  the  evidence  in  the  case,  the  amounts 
represented  by  the  fictitious  entry  and  the  cash  on  hand  as 
shown  by  balancing  the  books,  were  not  accounted  for  except 
by  the  testimony  of  the  defendants  themselves.  They  were 
both  interested  witnesses,  for  the  action  is  against  them  alone, 
and  any  recovery  by  the  plaintiff  must  be  paid  by  them.  The 
general  rule  is  that  where  a  witness  is  interested  in  the  ques- 
tion, although  he  is  not  impeached  or  contradicted,  his  credi- 
bility is  a  question  for  the  jury  and  the  court  is  not  warranted 
in  directing  a  verdict  upon  liis    testimony  alone.     {Gilder- 
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sleeve  v.  Zandauj  73  N.  Y.  609 ;  ITavcmagh  v.  Wilson^  70 
N.  Y.  177 ;  Elwood  v.  F^^<9/-/i  i/i^io/i  Td.  Co,,  45  N.  Y^. 
519 ;  29  Araer.  &  Eiig.  Encyclo.  of  Law  [let  ed.],  774.)  The 
same  rule  applies  to  the  testimony  of  two  witnesses,  both 
equally  interested  and  testifying  to  the  same  facts. 

While  the  defendants  owned  substantially  all  the  stock, 
they  did  not  own  the  corporation  itself.  It  was  not  their 
chattel,  but  was  a  distinct  legal  entity  with  the  right  to  own 
property,  and  they  could  not  appropriate  its  property  to  their 
own  use,  any  more  than  any  other  agent  or  trustee  can  appro- 
prfate  the  property  of  his  principal.  {Buffalo  Loan,  T.  &  S. 
D.  Co,  V.  Medina  Gas  <&  El.  L.  Cb.,'l62  N.  Y.  67,  76.) 
Through  their  voting  power  they  could  manage  and  control 
its  affairs,  but  only  as  trustees,  and  they  were  bound  to  observe 
the  rule  of  meutn  et  tuuin  and  to  be  as  true  to  the  corporation 
as  if  they  had  sustained  the  same  relation  to  an  individual. 
Hence,  if  they  tdok  any  of  the  plaintiff's  money  or  property  for 
themselves  they  are  liable  the  same  as  if,  under  similar  circum- 
stances, they  had  taken  the  money  or  property  of  an  individual. 
The  books  apparently  show  that  they  did,  and  while  they  say 
they  did  not,  owing  to  their  interest,  their  denial  presents  a 
question  of  fact.  We  think  the  case  should  have  been- sub- 
mitted to  the  jury  and  that  the  trial  court  erred  in  deciding  as 
a  question  of  law  that  there  was  nothing  for  them  to  pass  upon. 

The  judgment  should  l>e  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Bartlett,  Martin,  Landon  and  Cullbn,  JJ.,  concur; 
Parker,  Ch.  J.,  and  O'Brien,  J.,  dissent 

Judgment  reversed,  etc. 
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Lillian  Traver  Carr,  Eespondent,  v.  The  National  Bank 
AND  Loan  Cobipany  of  Watertown,  AppeUant. 

1.  Principal  and  Aqent  —  Liability  op  Bank  por  False  Repre- 
sentations Made  by  President  to  Purchaser  op  Securities  Held 
BY  it  por  whom  he  Acted  in  a  Fiduciary  Capacity.  One  who, 
without  knowledge  thect  her  agent  also  acted  as  the  agent  of  a  national 
hank  of  which  he  was  the  president  and  manager,  aud  without  knowledge 
in  relation  to  th^m  or  their  ownership,  is  induced  by  him  to  purchase 
securities  belonging  to  the  bank,  relying  wholly  upon  his  representations 
that  they  were  "first  mortgage  bonds,  first-class  securities,  as  good  as 
gold,  and  that  he  had  gotten  them  expressly  for  her,"  when  in  fact  they 
were  second  mortgage  bonds,  were  neither  first-class  securities,  nor  had 
they  been  procured  expressly  for  her,  and  were  sold  at  a  profit  to  the  bank, 
may  maintain  an  action  against  the  bank  upon  the  discovery  of  the  falsity 
of  the  representations  for  a  rescission  of  the  transaction,  without  proof  of 
actual  fraud,  since  proof  of  fraudulent  motive  on  the  part  of  the  defend- 
ant or  the  common  agent  is  not  required  to  avoid  the  purchase,  there  being 
such  fraud  in  law  as  to  make  it  voidable  4it  the  election  of  the  plaintiff. 

2.  Principal  Can  Reap  no  Benepit  prom  Wkongpul  Act  op  Agent. 
The  objections  that  the  acts  of  ito  president  were  individual  acts,  and  the 
buying  and  selling  securities  were  not  within  the  scope  of  its  powers,  and, 
therefore,  the  defendant  could  not  be  subjected  to  liability,  are  without 
force,  since  the  plaintiff  did  not  know  that  she  was  dealing  with  the 
defendant  through  its  president,  and  whatever  the  limitations  upon  its 
powers,  they  cannot  prevent  the  operation  of  the  rule  which  forbids  a 
principal  from  reaping  any  benefit  from  the  wrongful  act  of  his  agent. 

Carr  ▼,  Nat.  Bank  &  Loan  Co.,  48  App.  Div.  10,  afllrmed. 

(Argued  May  8,.  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  27,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  by  the  plaintiff  for  the  rescission 
of  a  transaction,  in  whic\i  certain  bonds  belonging  to  the 
defendant  were  sold  to,  and  purchased  by,  her.  She  recov- 
ered a  judgment  entitling  her  to  disaffirm  the  transaction  and 
declaring  the  bonds  to  be  the  property  of  the  defendant,  sub- 
ject to  the  payment  of  the  amount  of  the  plaintiff's  recovery 
for  their  face  value  and  unpaid  interest ;  which  judgment  has 
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been  unanimously  affirmed  by  the  Appellate  Division,  in  the 
fourth  department.  The  findings  of  the  trial  court  established 
the  following  facts.  The  plaintiflf,  upon  the  death  of  her 
husband,  came  into  the  possession  of  moneys,  which  were  pay- 
able upon  policies  of  insurance  issued  upon  his  life.  George 
H.  Sherman  was  the  president  and  the  manager  of  the  defend- 
ant and  he  induced  the  plaintiff  to  allow  him  to  invest  her 
moneys,  upon  his  representation  that  he  could  do  so  in  sound 
and  safe  securities,  yielding  six  per  cent  annually.  The  plain- 
tiff assented  and,  as  the  moneys  were  paid  to  her,  turned  them 
over  to  him  and  he  deposited  them  with  the  defendant  bank. 
From  time  to  time,  he  withdrew  them  and  paid  them  to  the 
defendant  in  purchase  of  certain  bonds  theretofore  acquired 
by  it ;  which  were  thereupon  transferred  to  the  plaintiff  and 
kept  in  the  bank  for  her.  In  this  transaction  Sherman  acted 
as  the  plaintiff's  personal  friend  and  she  relied  wholly  upon 
his  representations  and  judgment ;  taking  no  active  part  in 
the  purchase  of  the  bonds  and  having  no  knowledge  in  relation 
to  them,  or  as  to  their  ownership.  He  stated  to  her,  in  response 
to  inquiries,  that  they  were  "  first  mortgage  bonds,  first-class 
securities,  as  good  as  gold  and  that  he  had  gotten  them 
expressly  for  her."  These  purchases  were  made  by  Sherman 
during  the  years  1892  and  1893.  The  bonds  were,  in  fact, 
second  mortgage  bonds  and  were  not  first-class  securities,  nor 
had  they  been  expressly  procured  for  the  plaintiffs  invest- 
ment. In  1896,  she  discovered  the  falsity  of  Sherman's  repre- 
sentations and  that  he  had  been  acting  for  the  defendant  in 
selling  these  bonds,  at  a  profit  of  five  per  cent  to  it.  Defaults 
occurred  in  the  payment  of  the  interest  coupons  upon  the 
bonds ;  but  the  coupons  maturing  were  taken  up  and  cashed 
by  the  defendant  and  plaintiff  was  informed  that  the  default 
was  due  to  temporary  causes,  and  further  representations  of  a 
reassuring  cliaracter  were  made ;  whose  falsity  was,  also,  dis- 
covered. Upon  the  plaintiff's  discovering  the  falsity  of  Sher- 
man's representations  and  the  bank's  interest  in  the  matter, 
she  tendered  all  the  bonds  to  the  latter  and  demanded  their 
face  value ;  which  she  had  paid  for  them,  with  interest,  etc. 
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John  Lansing  for  appellant.  The  facts  found  by  the  court 
do  not  eetablifih  any  actual  fraud  on  the  part  of  the  defendant 
in  the  sale  of  the  bonds  to  the  plaintiff.  (L.  1897,  ch.  417, 
§  26 ;  G.  E,  Nat  Bank  v.  Mead,  92  N.  Y.  637 ;  8,  C.  P.  Co. 
V.  Wing,  85  X.  Y.  421 ;  CuUer  v.  Herm,  13  N.  Y.  S.  R.  333 ; 
Jasger  v.  Kelley,  52  N.  Y.  274 ;  Oherlander  v.  Sptess,  45  N. 
Y.  175  ;  DaZi/  v.  Wise,  132  N.  Y.  306 ;  Salishwt^  v.  Howe, 
87  X.  Y.  128 ;  Wakemwn  v.  DaUey,  51  N.  Y.  27;  R.  P.  Go. 
V.  (y Dougherty,  a6  Hun,  79 ;  99  N.  Y.  673  ;  Meyer  v.  Ami^ 
don,  45  N.  Y.  169.)  The  plaintiff,  by  not  moving  promptly 
to  rescind  the  contract  of  sale  of  the  bonds  as  soon  as  she  had 
reason  to  suppose  that  the  bonds  were  not  what  she  supposed, 
has  lost  the  right  to  rescind.  {Cdbh  v.  Hatfield,  46  N.  Y.  533 ; 
Gould  V.  Cayuga  Co.  Nai.  Bamh,  86  X.  Y.  75 ;  Ba^rd  v. 
Mayor,  etc.,  96  X.  Y.  567 ;  Schiffer  v.  Dietz,  83  X.  Y.  300.) 
The  defendant  is  not  liable,  because  no  authority  is  shown  to 
have  been  given  by  the  directors  of  the  defendant  to  deal  in 
the  bonds  in  question,  or  like  bonds.  It  is  not  within  the 
regular  business  of  a  national  bank  to  buy  and  sell  bonds. 
(U.  S.  R.  8.  §  5136 ;  Jemison  v.  C  S.  Bank,  122  X. 
Y.  135 ;  W.  Nat.  Bank  v.  Armstrong,  152  U.  8.  351 ; 
K  Nat.  Bank  of  AUentown  v.  Hoch,  80  Penn.  8t.  324.) 
If  there  was  a  fraud  on  the  part  of  8herman  or  misrepresen- 
tations made  to  the  plaintiff  at  the  time  of  the  purchase  of 
the  bonds,  or  any  of  them,  by  her,  the  defendant  is  not  liable. 
As  the  buying  and  selling  of  bonds  was  not  within  the  scope 
of  the  corporate  powers  of  the  defendant,  a  national  bank,  it 
is  not  responsible  for  the  fraudulent  acts  of  its  officers  in  such 
a  case.  ( Weckler  v.  F.  Nat.  Bank,  42  Md.  581 ;  TahrKkge  v. 
Pell,  7  X.  Y.  328 ;  Presser  v.  F.  Nat.  Bank,  42  X.  E.  Rep. 
567 ;  F  Nat.  Bank  v.  Nat.  Bank,  92  U.  8.  122 ;  Z.  Co. 
Nat.  Bank  v.  Toionsend,  139  U.  8.  67 ;  California  Bamk  v. 
Kennedy,  167  U.  8.  362;  McCormickv.  Market  Bank,  165 
U.  S.  538  ;  Nat.  Bank  v.  Stewart,  107  U.  8.  676.)  The  con- 
tract  of  sale  being  illegal  as  being  ultra  vires,  and  having 
been  executed  by  both  parties,  neither  party  can  rescind  the 
contract,  but  the  parties  will  be  left  as  they  have  placed  them 
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selves.    {Thomas  v.  B,  R,  Co.^  101  XJ.  S.  71 ;  Thompson  v. 
St  Nicholas  Bank,  146  U.  S.  240.) 

Elon  R.  Brown  for  respondent.  Defendant's  president 
became  the  agent  of  the  plaintiff  in  the  investment  of  her 
funds.  Without  her  knowledge  that  the  bank  was  interested 
in  these  bonds,  he  sold  her  the  bonds,  thus  acting  in  a  double 
capacity  for  the  bank  and  for  her.  The  plaintiff  was,  therefore, 
entitled  to  rescind  the  contract.  {ConJcey  v.  Bond^  36  N.  Y. 
427 ;  Mayo  v.  Knowlton,  134  N.  Y.  250 ;  Taussig  v.  Hartj  58 
N.  Y.  425 ;  Bruce  v.  Damenport,  36  Barb.  349 ;  N.  Y.  C.  Ins. 
Co.  V.  iT.  T  Ins.  Co.,  14  N.  Y.  85  ;  Murray  v.  Beard,  102  N. 
Y.  505;  K  JS.  Ins.  Co.  v.  A.  C.  Ins.  Co.,  138  N.  Y.  446; 
KTiatiss  V.  K.  B.  Co.,  142  N.  Y.  70 ;  Ritt  v.  W.  M.  cfe  K  Ins. 
Co.,  41  Barb.  353 ;  U.  Ins.  Co.  v.  T.  Ins.  Co.,  17  Barb.  134.) 
While  it  was  unnecessary  for  the  plaintiff  to  prove  actual  fraud, 
fraud  was  in  fact  established  against  the  defendant.  {lair- 
child  V.  McMahon,  139  N.  Y.  290  ;  Rothschild  v.  Mack,  116 
N.  Y.  2;  Daly  v.  Wise,  132  N.  Y.  306;  Hick^  v.  MorreU, 
102  K  Y.  454;  CaylusY.  N.  Y.,  K.  d;  S.  R.  R.  Co.,  76 
N.  Y.  609.)  An  equitable  action  to  rescind  a  contract  may 
be  based  upon  the  misrepresentation  or  suppression  by  the 
defendant  of  a  material  fact  without  proof  of  an  intent  upon 
his  part  to  defraud.  {Haynmond  v.  Pennock,  61  N.  Y.  145  ; 
Fairchild  v.  McMahon,  139  N.  Y.  294;  A.  S.  R.  Co.  v. 
Fancher,  145  N.  Y.  559 :  GoxiXd  v.  C.  Co.  Nat.  Bank,  86 
N.Y.75;  99  N.  Y.  333;  Yeomansv.  Bell,  151  N.  Y.  230; 
AUerton  v.  Allerton,  50  N.  Y.  670 ;  Vail  v.  Reynolds,  118 
N.  Y.  297 ;  Berry  v.  A.  C  Lis.  Co,  132  N.  Y.  49.)  The 
defense  of  ultra  vires  is  not  available  to  the  defendant  in  this 
action.  (Z.  Nat.  Bank  v.  Toicnsefid,  139  II.  S.  67  ;  McCor- 
mick  V-.  Market  Bank,  165  U.  S.  538.) 

Gray,  J.  The  unanimous  affirmance  by  the  Appellate 
Division  of  the  judgment,  which  was  awarded  to  the  plaintiff 
by  the  trial  court,  coirclusively  establishes  all  the  foregoing 
facts  and  the  legal  question  is  whether  they  warranted  the  con- 
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clnsion  that  the  plaintifi  was  entitled  to  disaffirm  the  sales  of 
the  bonds  to  her.     The  appellant  argues  that  the  facts  did  not 
establish  any  actual  fraud  on  the  part  of  the  defendant.     But 
that  was  not  essential  to  the  granting  of  the  relief  which  plaintiff 
demanded.    There  was  shown  to  have  been  such  a  condition  of 
things,  in  the  situation  of  the  parties  and  in  the  ignorance  in 
which  the  plaintiff  was  kept  of  material  facts,  by  ways  of 
suppression,  or  of  misrepresentation,  as,  in  equity,  to  warrant 
her  in  wholly  repudiating  the  transaction.     It  is  quite  imma- 
terial  that  there  may  have   been   no   intention   to  actually 
defraud.     {Hamyrumd  v.   Pennock^    61   N.   Y.   145.)    The 
plaintiff  supposed  that  she  had  enHsted  the  disintei'ested  serv- 
ices of  Sherman  in  the  investment  of  lier  moneys,  and,  rely- 
ing upon  what  he  told  her,  confided  them  to  him ;  whereas, 
in  fact,  he  was  acting  for  the  bank,  of  which  he  was  president 
and  manager,  in  disposing,  at  a  profit,  of  a  series  of  securities, 
which  it  had  acquired.     He  was  acting  for  the  defendant  as  a 
seller  of  the  bonds  and  for  the  plaintiff  as  an  intending  pur- 
chaser, and  a  fraudulent   motive  was   not   necessary  to  be 
proved,  either  on  the  defendant's  part,  or  on  that  of  the  coni- 
mon  agent,  for,  in  the  view  of  a  court  of  equity,  there  was 
such  fraud  in  law  as  to  make  the  contract  a  voidable  one,  at 
the  election  of  the  plaintiff.     The  plaintiff  has  been  made  to 
suffer  her  loss  through  'misplaced  confidence  in  one  whom  she 
believed  to  be  devoted  to  her  interests,  while,  at  the  time,  he 
was  acting  for  the  defendant's,  and  the  legal  theory  of  her 
right  to  equitable  relief,  by  the  way  of  rescission,  rests  upon 
the  basis  that  Sherman  undertook  to  act  as  the  agent  of  both 
parties  in  a  matter  where  their  interests  were,  for  obvious 
reasons,  to  be  regarded  as  conflicting.     In  such  cases  equity 
will,  upon  the  seasonable  application  of  a  party,  avoid  the 
transaction  and  this  right  is  conceded,  without  reference  to 
any  actual  fraud.     A  binding  transaction  requires  the  free 
and  conscious  action  of  the  party's  mind  upon  its  subject. 
The  general  equitable  doctrine  should  be  regarded  as  well 
settled.     (Story  on  Agency,  §  31 ;  Copeland  v.  Ttw.   Cb.,  6 
Pick.  198;  New -York  Central  Ins,  Co.  v.  National  Proteo- 
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tion  Ins.  Co.^  14  N.  Y.  85 ;  Cankey  v.  Bond^  36  ih.  427 ; 
Murray  v.  Beardy  102  ib.  505 ;  E,  S.  Ins,  Co.  v.  A.  G.  Ins. 
Co.<f  138  ib.  446.)  There  is  no  question  but  that  plaintiff 
acted  promptly  upon  lier  discovery  of  how  Sherman  had 
acted,  in  tendering  back,  at  once,  the  bonds  to  the  defendant, 
in  disaffirmance  of  the  transaction. 

The  appellant  argues  that  what  Sherman  did  was  his  indi- 
vidual act,  for  which  it  should  not  be  held  responsible ;  and, 
further,  that  as  it  could  not,  being  a  national  bank,  engage  in 
the  business  of  buying  and  selling  securities,  its  officers  could 
not  subject  it  to  any  liability  by  reason  of  such  transactions. 
It  is  sufficient  to  say,  in  answer  to  that  objection,  that  the 
plaintiff  did  not  know  that  she  was  dealing  with  the  defend- 
ant through  Sherman  as  one  of  its  officers,  and  that,  whatever 
the  limitations  upon  its  powers,  they  cannot  interfere  with  the 
just  operation  of  the  rule  in  equity,  which  forbids  a  principal 
from  reaping  any  benefit  from  the  wrongful  act  of  his  agent. 
{Oould  V.  Cayuga  County  Nat.  Banhy  86  N.  Y\  76.)  No 
such  extraordinary  immunity  was  conferred  upon  national 
banks.  Then,  it  is  to  be  observed  that  the  effect  of  the  plain- 
tiff^s  action  is,  simply,  by  avoiding  the  whole  transaction  into 
which  she  was  falsely  led  by  defendant's  agent,  to  place  the 
parties  in  the  same  position  as  they  were  in  before  it  occurred. 

The  question  of  ultra  vires,  which  defendant  raises,  has  no 
place  in  the  case.  The  plaintiff  did  not  know  the  defendant 
in  the  transaction,  and  she  is  not  seeking  to  avail  herself  of  any- 
thing that  Sherman  did  for  it.  She  asks  to  be  restored  to  the 
possession  of  her  property,  of  which  she  was  unfairly  deprived 
to  the  defendant's  advantage,  through  its  agent's  misconduct, 
and  upon  the  plainest  principles  of  equity  she  was  entitled  to 
her  judgment. 

Tlie  judgment  should  be  affirmed,  with  costs. 

Parkeb,  Ch.  J.,  Babtlett,  Haight,  Mabtin«  Vann  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 
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Owen    Dalby,     Respondent,    v.    Thomas    Brown    et    al., 

Appellants. 

1.   ApFXAL  —  QXTBSTION  NOT  RaISBD  BbLOW  —  NSOLIOBNCB  OF  MaBTBR 

IN  Failing  to  Notify  Foreman  op  Rulb.  Where,  upon  the  trial  of  an 
action  to  recover  damages  for  personal  injuries,  caused  by  the  alleged 
negligent  shifting  of  a  derrick  engine  which  had  become  misplaced, 
brought  by  a  laborer  employed  in  excavating,  who  had  been  directed  by 
the  foreman  to  leave  his  usual  work  and  assist  in  its  replacement  and 
while  so  doing  was  injured,  the  court  decides  to  ask  for  a  special  verdict 
and  requests  defendants'  counsel  to  suggest  any  questions  they  deem 
important;  and  they  suggest  some  having  regard  to  substance  rather  than 
form  and  assent  to  others  having  regard  to  form  only,  but  at  no  time, 
either  during  the  trial,  or  on  a  motion  for  a  nonsuit  or  for  the  direction  of 
a  verdict,  do  they  raise  the  question  whether  a  rule  requiring  the  lower- 
ing of  a  boom  before  the  shifting  of  the  engine  had  been  communicated 
by  the  defendants  to  the  foreman  in  charge  of  the  general  work  of  exca- 
vation, who,  as  the  jury  found,  had  authority  and  whose  duty  it  was  to 
superintend  and  direct  the  shifting  of  the  engine,  but  on  the  contrary 
insist  that  the  shifting  was  the  duty  of  the  engineer;  that  he  was  the 
proper  person  to  whom  the  rule,  if  necessary,  should  have  been  and  was 
communicated,  and  all  concerned  in  the  trial,  although  there  was  neither 
evidence  nor  finding  to  that  effect,  took  jt  for  granted  that  it  had  not  been 
oommunicated  to  the  foreman,  they  cannot  claim  for  the  first  time  on 
appeal  that  afiSrmative  proof  of  its  noncommunication  to  the  foreman  was 
necessary  in  order  to  sustain  a  recovery. 

2.  Evidencb  Sufficient  to  Justify  Finding  that  Forbman  had 
Charge  of  Entire  Work,  to  whom  Rule  Should  Have  Been  Commu- 
nicated. A  finding  that  the  foreman  had  authority  and  it  was  his  duty 
to  superintend  and  direct  the  work  of  shifting  the  engine  so  that  the  rule 
should  have  been  communicated  to  him  is  warranted  by  evidence  that  he 
had  general  charge  and  superintendence  of  the  work  of  excavating  and 
hired  the  laborers,  who  were  supposed  to  obey  his  instructions;  that 
although  he  did  not  hire  him  he  gave  the  engineer  instructions  most  of 
the  time;  that  the  latter  simply  ran  the  engine  upon  signal  of  the  foreman 
or  one  of  his  men;  that  he  never  applied  the  power  without  the  signal, 
and  that  none  of  the  men  engaged  in  the  shifting  of  the  engine  were  under 
bis  orders  and  he  gave  them  no  directions  whatever,  but  all  were  under 
the  direction  of  the  foreman. 

DcUey  v.  Brown,  45  App.  Div.  428,  affirmed. 

(Argued  May  9,  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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December  8,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  special  verdict  and  an  order  denying  a  motion 
for  a  new  trial. 

The  nature  of  the  action  and  the  facte,  so  far  as  material, 
are  stated  in  the  opinion. 

Tracy  C.  Becker  for  appellants.  The  admission  of  evi- 
dence that  rules  or  regulations  should  have  been  made  aad 
promulgated  by  the  defendants,  requiring  that  the  boom  of 
the  derrick  should  be  lowered  when  the  braces  were  removed, 
or  the  engine  was  shifted,  and  the  direction  of  a  verdict  in 
favor  of  the  plaintiff  based  upon  the  findings  of  the  jury  that 
such  a  rule  should  have  been  made  and  communicated  to  the 
foreman  of  the  excavating  gang  was  error.  {Kudik  v.  Z.  V. 
E.  E.  Co.,  78  Hun,  492 ;  Berrigan  v.  N.  Y.,  Z.  Z!  cfe  W. 
E.  E,  Co.,  131  N.  Y.  684 ;  Morgan  v.  If.  E.  0.  <&  I.  Co., 
133  N.  Y.  666 ;  Corcoran  v.  D.,  L.  <&  W.  E.  E.  Co.,  126 
N.  Y.  673;  Flike  v.  B.  cfe  A.  E.  E.  «?.,  53  N.  Y.  549; 
Fulkr  V.  Jewett,  80  N.  Y.  46 ;  BusJihy  v.  K.  F.,  Z.  E.  db 
W.  E.  E.  Co.,  107  N.  Y.  374;  Burkin  v.  Sharp,  88  N.  Y. 
225.)  The  burden  of  proof  was  on  the  plaintiff,  not  only  to 
show  that  tlie  nature  of  the  work  required  that  the  defend- 
ants should  make  a  rule  that  the  boom  should  be  lowered 
before  moving  or  shifting  the  engine,  and  that  due  care  and 
caution  on  the  part  of  the  defendants  required  that  this  rule 
should  have  been  communicated  to  the  foreman  of  the  exca- 
vating gang,  Finnegan,  but  also  that  such  a  rule  was  not,  in 
fact,  communicated  to  him.  {Eose  v.  B.  cfe  A.  E.  E.  Co.,  58 
N.  Y.  217 ;  PoUer  v.  K  T.  C  cfe  H.  E.  E.  E.  Co.,  136  N. 
Y.  77  ;  Oleson  v.  C,  etc.,  E.  Co.,  38  Minn.  412.) 

August  Becker  for  respondent.  It  was  a  question  of  fact 
for  the  jury  to  determine  whether  the  defendants  should  have 
promulgated  a  rule  requiring  the  boom  to  be  lowered  before 
moving  or  shifting  the  engine.  {Ahel  v.  D.  cfe  II.  C.  Co.,  103 
N.  Y.  581 ;  Ford  v.  Z.  S.  cfe  M.  S.  Ey.  Co.,  124  N.  Y.  493 ; 
Bushby  V.  N.  T.,  Z.  F.  cfe  W.  E.  E.  Co.,  107  N.  Y.  374; 
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Eastwood  V.  R.  M.  Co.y  86  Hun,  91 ;  McGovem  v.  C.  F.  R. 
R.  Co.,  123  N.  Y.  280 ;  Latorre  v.  C.  S,  Co.,  9  App.  Div. 
145 ;  TuUy  v.  iT.  Y.  cfe  T.  S.  Co,,  10  App.  Div.  463 ;  Felice 
V.  iV;  r.  67.  cfe  //.  ^.  ^.  ^.  Co.,  14  App.  Div.  345 ;  Murphy 
V.  Hughes,  1  Pennewill's  [Del.]  Kep.  250 ;  S.  C  C.  Co.  v. 
McDonald,  14  Col.  191.)  The  court  properly  left  it  for  the 
jury  to  determine  whether  due  care  and  caution  on  the  part 
of  the  defendants  for  the  protection  of  their  employees  required 
that  the  rule  should  have  been  communicated  to  the  foreman 
in  charge  of  the  work.  (  Whittaker  v.  D.  cfe  //.  C.  Co.,  126 
N.  Y.  544 ;  Hankins  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  142 
N.  Y.  416;  liprong  v.  B.  c6  A.  R.  R.  Co.,  58  N.  Y.  56; 
Covey  V.  U.  dh  St.  J.  R.  Co.,  27  Mo.  App.  170 ;  Chicago,  B. 
(6  Q.  R.  Co.  V.  Oyster,  58  Neb.  1 ;  Fay  v.  M.  cfe  St.  L.  R.  Co., 
30  Minn.  231 ;  S.  C.  C.  Co.  v.  McDonald,  14  Col.  191 ;  AviUa 
v.  Nash,  117  Mass.  318;  I.  <&  G.  N.  R.  Co.  v.  Himie,  82 
Tex.  623  \  L.,  N.  A.  <&  O.  Co.  v.  Berkey,  35  N.  E.  Kep.  3.) 
The  fact  was  assumed  and  taken  for  granted  upon  the  trial 
that  the  rule  requiring  the  boom  to  be  lowered  before  shifting 
the  engine  had  not  been  communicated  to  the  foreman.  The 
defendants  cannot  question  that  fact  upon  this  appeal.  {Paige 
V.  Faaackerly,  36  Barb.  392 ;  Cooper  v.  Bean,  5  Lans.  322 ; 
Todd  V.  Nelson,  109  N.  Y.  324 ;  Hill  v.  Heermans,  17  Hun, 
473 ;  Wisser  v.  O'Brien,  3  J.  &  S.  149 ;  Sm.ith  v.  Hill,  22 
Barb.  656 ;  Jencks  v.  Smith,  1  N.  Y.  92 ;  CaponigH  v. 
AUieri,  165  N.  Y.  263;  Drucker  v.  M.  Ry.  Co.,  106, N.  Y. 
157 ;  Reed^  v.  Sayre.  70  N.  Y.  190.) 

Vann,  J.  This  action  was  brought  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  through  the  shift- 
ing of  an  engine  of  the  defendants  used  to  operate  a  derrick. 
The  weight  of  the  steel  boom,  72  feet  long,  with  two  steel 
cables  and  a  bucket  attached,  tended  to  pull  the  engine  toward 
the  derrick,  but  this  was  ordinarily  prevented  by  braces  which 
kept  the  engine  in  position.  On  the  day  of  the  accident  one 
of  the  braces  became  displaced,  the  engine  shifted  a  few  inches 
to  one  side,  and  an  attempt  was  made  to  restore  it  to  its 
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proper  position  without  lowering  the  boom.  The  suggestion 
of  the  engineer  tliat  the  boom  should  be  lowered  was  disre- 
garded by  the  foreman.  By  direction  of  the  foreman^  who  was 
authorized,  as  the  jury  found,  to  superintend  and  direct  the 
work  of  replacing  the  engine,  the  other  brace  was  removed 
when,  owing  to  the  absence  of  the  braces  and  the  strain  caused 
by  the  weight  of  the  boom,  which  stood  at  an  angle  of  45 
degrees,  the  engine  suddenly  slipped  on  the  frozen  ground, 
caught  the  left  leg  of  the  plaintiff  between  tlie  framework 
of  the  engine  and  one  of  the  sills  of  the  derrick  and  injured 
it  so  as  to  require  amputation  above  the  knee.  The  plaintiff 
was  a  common  laborer,  engaged  in  digging  earth  to  fill  the 
bucket.  He  was  first  employed  the  day  before  the  accident, 
and  by  direction  of  the  foreman  had  left  his  usual  work  and 
was  standing  between  the  engine  and  the  derrick,  where  he  was 
prying  the  engine  back  into  place  according  to  express  orders. 

A  special  verdict  was  found  by  the  jury,  who  answered 
eighteen  questions  submitted  to  them  by  the  court.  They 
found,  in  substance,  that  the  nature  of  the  work  required  the 
defendants  to  make  a  rule  that  the  boom  should  be  lowered 
before  the  engine  was  moved  or  shifted,  and  that  due  care 
required  them  to  communicate  the  rule  to  tlie  foreman,  who 
was  authorized  to  superintend  and  direct  the  work  of  shifting ; 
that  they  made  such  a  rule  and  communicated  it  to  the 
engineer,  who  had  no  authority  to  superintend  the  work  of 
shifting,  and  who  was  not  negligent  in  failing  to  give  the 
required  directions ;  that  the  foreman  was  negligent  in  super- 
intending and  directing  or  in  failing  to  superintend  and  direct 
the  manner  of  doing  the  work  of  shifting  the  engine,  and  that 
the  danger  from  which  the  injury  resulted  was  not  open, 
obvious  or  known  to  the  plaintiff,  who  was  free  from  con- 
tributory negligence. 

Other  questions  were  answered,  but  they  are  not  now  mate^ 
rial.  There  was  neither  finding  nor  evidence  that  the  rule 
was  not  communicated  to  the  foreman. 

The  difference  nf  opinion  that  has  arisen  in  this  case  clus- 
ters mainly  around  the  following  questions: 
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(1)  Was  it  so  assumed  and  treated  on  the  trial  by  the  court 
and  the  counsel  on  either  side  that  the  rule  had  not  been  com- 
municated to  the  foreman  as  to  preclude  the  appellant  from 
raising  the  point  for  the  first  time  upon  appeal  ? 

(2)  Was  the  foreman  in  general  charge  of  the  entire  work 
so  that  the  rule  should  have  been  communicated  to  him  ? 

The  defendants  were  sworn  and  each  testified  that  he 
instructed  the  engineer  to  lower  the  boom  before  moving  or 
shifting  the  engine,  but  no  one  testified  that  any  such  instruc- 
tion was  given  to  the  foreman,  who,  although  in  court,  was 
not  called  as  a  witness.  The  natural  inference  was  that  the 
rale  had  been  communicated  to  no  one  but  the  engineer.  At 
the  close  of  the  evidence  for  the  plaintiff  the  defendants  did 
not  mention  the  point  in  their  motion  for  a  nonsuit.  At  the 
close  of  all  the  evidence  they  asked  for  the  direction  of  a 
verdict  in  their  favor  without  mentioning  the  point,  but  on 
the  other  hand,  expressly  stating  that  "  it  now  appears  affirm- 
atively in  the  case  that,  if  a  rule  was  necessary,  the  defend- 
ants made  the  rule,  communicated  it  to  the  proper  person  and 
he  acted  upon  it."  A  colloquy  was  then  had  between  the 
court  and  the  counsel  upon  either  side  in  relation  to  the  ques- 
tions of  fact  to  be  submitted  to  the  jury.  The  plaintiff 
contended  that  certain  questions  should  be  submitted,  and, 
among  others,  whether  rules  were  necessary.  "  Kules ;  I  do 
not  mean  instructions  to  engineers,  but  rules  governing  all 
employees,  Finnegan,  the  foreman,  included."  The  defend- 
ants insisted  that  there  was  no  question  of  fact  in  the  case  and 
when  the  court  suggested  a  special  verdict  they  objected, 
because  there  was  no  question  of  fact  to  be  passed  upon. 
Their  counsel  said  to  the  court :  "  If  you  think  within  your 
own  judgment  there  are  things  that  are  disputed,  that  you 
desire  settled  by  the  jury,  it  should  be  done.  Of  course  Mr. 
Becker  (defendants'  counsel)  and  myself  do  not  think  there  is 
anything  here  that  needs  settling.  *  *  *  I  know  by 
experience  that  your  Honor  is  quite  expert  in  framing  proposi- 
tions of  law  and  fact.     I  shall  not  quarrel  with  the  form  of 
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them  that  you  and  my  friend  get  up,  but  I  do  quarrel  with  the 
proposition  that  there  is  anything  to  go  that  way,  and  I  desire 
to  be  placed  on  record  as  objecting  to  the  submission  of  any 
questions  of  fact  to  the  jury,  in  any  form,  and  take  my 
exception  to  the  ruling  which  permits  it."  After  the  ques- 
tions had  been  substantially  prepared,  the  court  asked  one  of 
the  defendants'  counsel  if  he  had  any  special  objection  to  any  of 
them,  and  after  some  conversation  back  and  forth  the  defend- 
ants' counsel  asked  "  should  not  there  be  an  additional  ques- 
tion framed  which  the  jury  might  answer  *  *  *  were 
the  dangers  known  and  obvious  to  tlie  plaintiff  ? "  Another 
question  was  thereupon  framed  accordingly.  The  defendants' 
counsel  criticized  the  form  of  still  another  question,  stating 
that  it  might  confuse  the  jury,  whereupon  the  court  suggested 
a  change  and  asked,  "  would  that  help  any  1 "  The  defendants' 
counsel  replied,  "  yes,  I  think  that  would  help  it  under  the 
conditions  and  circumstances  surrounding  the  work."  Further 
conversation  occurred  during  which  the  court  suggested 
another  question  stiU,  to  which  the  defendants'  counsel 
replied,  "that  is  right."  Finally  the  defendants'  counsel 
said  :  "  We  except  to  the  submission  of  each ;  object  to  the 
submission  of  each  of  the  questions  of  fact  in  the  form  in 
which  they  are  submitted."  The  court :  "  Well,  you  do  not 
object  to  the  form  of  the  questions,  do  you  ?  I  asked  you  to 
make  any  suggestions  to  change  the  form  of  the  questions." 
Mr.  Shire :  "  Oh,  the  form  is  all  right."  The  court :  *•'  If  you 
have  any  objections  to  the  form  of  the  questions,  I  should 
think  they  ought  to  be  raised  now."  Mr.  Tracy  C.  Becker  : 
"  Well,  you  may  put  it  this  way  then :  That  we  object  to  the 
submission  of  each  of  the  questions  and  except  to  the  sub- 
mission of  each." 

The  court  charged  the  jury  impartially  and  no  exception 
was  taken  by  either  side.  In  submitting  the  8th  question, 
relating  to  the  duty  of  the  defendants  to  communicate  the  rule 
to  the  foreman,  the  court  said:  "It  is  claimed  on  the  part  of 
the  defendants  that  the  rule  was  to  govern  the  engineer ;  that 
the  foreman  had  nothing  to  do  with  the  operation  of  the 
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engine;  that  the  lowering  of  the  boom  was  an  engineering 
act,  which  was  left  for  the  engineer  to  perform,  and  that  it 
was  sufficient  for  them  to  communicate  this  information,  the 
propriety  of  the  rule,  and  the  fact  that  they  had  adopted  such 
a  rule,  which  they  wanted  lived  up  to,  to  the  engineer,  and  that 
the  failure  to  lower  the  boom  was  the  failure  on  the  part  of 
the  engineer ;  that  they  were  not  called  upon  to  communicate 
it,  in  the  exercise  of  this  reasonable  care  and  caution  for  the 
protection  of  their  employees,  to  the  foreman,  for  the  reason 
that  they  had  no  reason  to  apprehend  that  the  foreman  would 
interfere  with  the  engine,  excepting  under  the  supervision  of 
the  engineer.  That  is  their  claim.  It  is  for  you  to  say." 
The  defendants'  counsel  then  interrupted  and  asked  leave  to 
make  the  suggestion,  "or  after  he  had  actually  lowered  the 
boom ;  '  *  *  *  that  the  foreman  should  not  interfere  until 
after  the  engineer  had  actually  lowered  the  boom."  To  this 
the  court  assented  and  instructed  the  jury  accordingly. 

After  the  charge  the  defendants'  counsel  made  a  sugges- 
tion, whereupon  the  court  said :  "  Well,  why  not  have  that  as 
an  additional  finding  and  let  them  say  whether  they  consid- 
ered it  slipped  or  not  ? "  Defendants'  counsel :  "  Yes,  but  I 
don't  want  to  be  understood  as  asking  them  to  find  anything 
specially ;  I  am  excepting  to  any  of  these  questions  being  sub- 
mitted." The  court:  "I  don't  object  to  your  excepting  to 
any  question  that  I  submit,  but  I  do  want  you  to  avhmit  any 
qicestion  in  the  case  that  you  think  is  important.  Will  this 
cover  it?  Would  the  accident  have  happened  had  the  boom 
been  lowered  ? "  Defendants'  counsel :  "  Well,  without  con- 
ceding the  propriety  of  submitting  the  question  or  binding  the 
defendants  by  it,  so  far  as  the  form  of  it  is^  concerned,  it  is 
satisfactory."  The  court :  "  That  is  what  I  mean.  That  will 
take  the  place  of  your  request  there  and  be  more  satisfactory, 
more  intelligent." 

After  the  jury  had  rendered  their  special  verdict,  the  court 
asked  if  either  side  wished  to  be  heard  further  before  the 
direction  of  a  general  verdict,  and  both  counsel  answered  no. 
Whereupon  a  general  verdict  for  $4,000,  the  amount  of  dam* 


388  Daley  v.  Brown.  [June, 

Opinion  of  the  Court,  per  Vann,  J.  [Vol.  167. 

ages  assessed  by  the  jury  iu  favor  of  the  plaintiflf,  was  directed 
and  found. 

The  jury  had  the  right  to  render  a  general  or  special  ver- 
dict in  their  discretion.  (Code  Civ.  Pro.  §  1187.)  The  court 
had  the  right  to  ask  them  to  find  specially  on  one  or  more 
questions  of  fact.  (Id.)  After  the  court  had  decided  to  ask 
for  a  special  verdict,  it  was  the  duty  of  counsel  to  co-operate 
in  submitting  all  the  questions  of  fact,  so  that  they  could  be 
finally  settled  and  the  law,  as  applied  by  the  trial  court,  could 
be  corrected  on  appeal,  if  necessary,  witliout  requiring  a  new 
trial.  This  is  the  object  of  a  special  verdict.  Even  if  the 
counsel  for  defendants  claimed  there  was  no  question  of  fact 
in  the  case,  wlien  the  court  had  decided  that  there  was,  had 
asked  them  to  suggest  any  question  that  they  thought  was 
important,  and  they  suggested  some,  having  regard  to  sub- 
stance rather  than  form,  and  assented  to  others,  having  regard 
to  form  only,  but  at  no  time  during  the  trial  suggested  the 
point  now  relied  on,  they  waived  it,  for  if  they  had  raised  it 
in  season  it  might  have  been  obviated.  The  point  was  either 
in  their  minds  at  the  trial  or  it  was  not.  If  it  was,  their  duty 
to  the  court,  to  the  counsel  on  the  other  side  and  to  fairness 
in  practice,  required  them  to  mention  it.  If  it  was  not,  they 
cannot  now  complain  because  all  alike  overlooked  the  point. 
They  not  only  failed  to  raise  it,  but  by  affirmative  action 
treated  it  as  not  in  the  case.  It  was  not  made  the  basis  of  any 
claim  on  the  trial.  It  was  not  alluded  to  on  the  motion  for  a 
nonsuit  or  to  direct  a  verdict.  Indeed,  it  was  insisted  by 
defendants'  counsel  that  a  rule,  although  not  necessary,  was 
in  fact  made  and  "communicated  to  the  proper  person," 
meaning  the  engineer.  How  can  they  now  claim  that  it  was 
communicated  to  the  proper  person,  who,  as  it  turns  out, 
was  not  the  engineer  but  the  foreman  ?  They  even  inter- 
rupted the  trial  judge  during  his  charge  (when  he  was  stating 
their  claim  that  it  was  sufficient  to  communicate  the  rule  to 
the  engineer  and  that  it  was  unnecessary  to  communicate  it  to 
the  foreman,  because  they  had  no  reason  to  apprehend  he 
would  interfere  with  the  engine)  to  suggest  the  addition,  in 
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substance,  that  they  had  no  reason  to  apprehend  the  fore- 
man would  interfere  until  after  the  engineer  had  actually 
lowered  the  boom.  They  liad  nothing  to  say  when  asked  if 
they  wished  to  be  heard  before  a  general  verdict  was  directed. 
As  all  concerned  in  the  trial  took  it  for  granted  that  the  rule 
had  not  been  communicated  to  the  foreman,  the  defendants 
cannot  claim  for  the  first  time  on  appeal  tliat  precisely  the 
opposite  was  the  case.  This  would  not  be  in  accordance  with 
justice,  or  the  rules  of  this  court.  "  A  fact  assumed  is  to  be 
regarded  as  proved  or  admitted."  {7odd  v.  ]\/elson,  109  N. 
Y.  316,  324;  Caponigri  v.  AUieri,  165  N.  Y.  255,  263; 
Seeder  v.  SayrSy  70  N.  Y.  180,  190 ;  Drucker  v.  Manhattan 
By.  Co,,,  106  N.  Y.  157.)  As  was  said  by  Chief  Justice  Nel- 
son in  Ford  v.  Monroe  {20  Wend.  210),  "  It  would,  therefore, 
be  unreasonable  to  disturb  the  verdict  upon  tlie  ground  now 
urged,  as  the  counsel  did  not  choose'  to  avail  himself  of  it 
when  it  could  have  been  removed  by  his  adversary  by  the 
production  of  further  proof  or  met  by  going  to  the  jury  upon 
that  already  given." 

The  evidence  warranted  the  jury  in  finding  that  the  fore- 
man (Finnegan)  had  authority,  and  that  it  was  his  duty  to 
superintend  and  direct  the  work  of  shifting  the  engine.  Mr. 
Brown,  one  of  the  defendants,  testified  that  Finnegan  was 
foreman  of  the  excavation  and  hired  laborers,  but  did  not  hire 
or  discharge  engineers.  He  had  twenty  or  twenty-five  men 
under  him,  "  who  were  supposed  to  obey  his  instructions  and 
to  do  what  he  told  them  to  do."  Right  after  the  accident 
Brown  came  to  the  engine  and  found  Finnegan  and  the  engi- 
neer both  there.  He  asked  Finnegan  how  it  happened,  but 
made  no  inquiry  of  the  engineer.  Four  witnesses  for  the 
plaintiff  swore  that  Finnegan  was  the  foreman  in  charge  of 
the  work.  Even  the  engineer,  who  was  not  a  swift  witness 
for  the  plaintiff,  testified  that  Finnegan  was  in  charge  of  the 
work  and  gave  him  his  instructions  most  of  the  time.  The 
engineer  simply  ran  the  engine,  while  Finnegan  superintended 
the  work  of  making  the  excavation,  signaling  the  engineer  to 
operate  the  engine  as  the  necessities  of  the  work  required. 
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While  the  engineer  ran  the  engine  he  never  applied  power  to 
the  derrick  without  a  signal  from  the  foreman,  or  one  of  the 
men  under  the  foreman.  The  engineer  testified  that  after 
the  engine  shifted  he  asked  Finnegan  to  send  him  up  three  or 
four  men ;  that  Finnegan  came  with  the  men  and  directed 
them  what  to  do  ;  the  engineer  gave  them  no  directions  what- 
ever ;  he  simply  attended  to  his  boiler  and  did  nothing  so  far 
as  shifting  the  engine  was  concerned ;  Finnegan  had  sole 
cliarge  of  that.  He  asked  Finnegan  to  lower  tlie  boom,  but 
Finnegan  did  not  do  it.  When  asked  why  he  did  not  insist  on 
having  the  boom  lowered,  he  answered  that  he  was  not  sup- 
posed to  have  charge  over  the  foreman.  When  asked  who  was 
the  foreman  he  replied  "  Finnegan,"  When  asked  if  Finnegan 
was  his  own  foreman  he  said,  "  certainly."  Whether  Finne- 
gan was  foreman  of  the  engineer  was  of  slight  importance,  for 
he  took  charge  and  was  the  only  one  authorized  to  take  charge 
of  the  work  of  moving  the  engine  when  required  by  the 
work,  or  shifting  it  back  into  position  when  misplaced.  The 
engineer  had  nothing  to  do  with  that  work,  but  simply  looked 
after  his  engine  and  applied  its  power  to  the  machinery,  when 
ordered  to  do  so,  and  not  otherwise.  Neitlier  the  plaintiff  nor 
any  of  the  men  engaged  in  shifting  the  engine  were  under  the 
direction  of  the  engineer,  but  all  were  under  the  direction  of 
the  foreman.  The  only  man  subject  to  tlie  orders  of  the 
engineer  was  his  own  helper  about  the  engine.  When  the 
engine  was  to  be  moved  other  men  not  under  his  charge  did 
the  work.  If  the  foreman's  authority  extended  to  the  plaintiff 
and  the  other  men  engaged  in  shifting  the  engine,  as  it  obvi- 
ously did,  the  necessity  for  communicating  the  rule  to  him 
requires  no  discussion. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch  J.,  Gray,  Bartlett,  Haiqht,  Martin  and 
Werner^  JJ.,  concur. 

Judgment  affirmed. 
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In  the  Matter  of  the  Petition  of  George  W.  Peck,  Eespond- 
ent,  for  an  Order  Revoking  and  Canceling  Liquor  Tax 
Certificate  No.  25,679,  Issued  to  Normak  B.  Cargill, 
Appellant. 

1.  Liquor  Tax  Law  —  Inbufficibnt  PExmoN  for  Revocation  of 
Certificate.  The  Liquor  Tax  Law  (L.  1896,  eh.  113,  §  28),  authorizing 
any  citizen  to  commence  a  summary  proceeding  to  forfeit  the  right  to  carry 
on  business  on  account  of  acts  which  constitute  a  crime,  by  a  petition  to 
a  judge  or  the  court,  but  expressly  providing  that  the  "petition  shall 
state  the  facts  upon  which  said  application  is  based,"  is  not  satisfied  or 
complied  with  by  a  petition  which  merely  states  that  the  petitioner  is 
informed  and  believes  that  the  particular  facts  exist  or  that  the  party 
charged  has  committed  the  forbidden  act  in  violation  of  law,  without 
even  a  statement  of  the  sources  of  the  information  or  the  grounds  of  the 
belief,  and,  hence,  such  a  petition  furnishes  no  sufficient  basis  for  the 
revocation  of  a  liquor  tax  certificate. 

2.  Failure  of  Holder  to  Answer  Charges  under  Oath  Does  not 
Authorize  Revocation  of  Certificate  in  Absence  of  Proper  Peti- 
tion. The  provision  of  the  statute  that  after  service  of  the  petition  and 
an  order  to  show  cause  on  the  holder  of  the  certificate  five  davs  before 
returnable,  the  judge  before  whom  it  is  returnable  shall  revoke  or  cancel 
the  certificate  unless  the  holder  shall  present  and  file  a  verified  answer 
raising  an  issue  as  to  some  material  fact  in  the  petition,  in  which  event 
the  judge  is  required  to  take  proof  of  the  disputed  facts,  but  otherwise  an 
order  may  be  granted  by  default,  does  not  dispense  with  a  petition  con- 
taining proper  jurisdictional  facts,  and  when  there  is  a  default  authorize 
the  court  to  revoke  the  certificate,  since  it  is  not  within  the  power  of  the 
legislature  to  dispense  with  the  necessary  allegations  and  proof  of  the 
facts  constituting  the  offense  by  enacting  virtually  that  no  proof  need  be 
given  by  the  state  unless  the  party  charged  with  the  violation  of  the  law 
denies  the  charges  under  oath. 

Matter  of  Peck,  57  App.  Div.  635,  reversed. 

(Argued  April  15,  1901;  decided  June  11,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  8,  1901,  affirming  an  order  of  Special  Term  revok- 
ing and  canceling  liquor  tax  certificate  No.  25,679,  issued  to 
Norman  B.  Cargill. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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George  D.  Forsyth  for  appellant.  The  petition  being 
wholly  upon  information  and  belief,  presented  no  legal  evi- 
dence which  justiiied  the  court  in  making  the  show  cause 
order.  {Roderigas  v.  E.  li.  S.  In8t\  76  N.  Y.  323 ;  Momry 
V.  Sanborn^  65  N.  Y.  581 ;  Martin  v.  Goss^  4  N.  Y.  Supp. 
437 ;  Campbell  v.  MorriaoUy  7  Paige,  157 ;  Bank  of  Orleans 
V.  Skinner  i&  Slason^  9  Paige,  305 ;  People  ex  rel.  v.  Pratty 
22  Hun,  302 ;  Blodgett  v.  Race,  18  Hun,  132 ;  Matter  of 
Rochester,  11  Abb.  [N.  C]  122;  State  v.  Lam^us,  26  Me.  261; 
Plummer  v.  Commonwealth,  1  Bush,  2.)  This  order  to  show 
cause  contained  an  injunction  restraining  the  certificate  holder 
from  transferring  his  property  in  the  certificate.  Such  an 
order  cannot  be  issued  without  legal  evidence  or  upon  infor- 
mation and  belief.  {Hermam,  v.  Goodson,  18  Misc.  Rep.  604; 
NUea  V.  Mathuea,  20  App.  Div.  483.) 

Nelson  E,  Spencer  for  George  W.  Peck,  respondent.  The 
petition  complied  with  the  statute,  and  the  justice  not  only 
had  jurisdiction,  but  was  required,  to  make  the  order  to  show 
cause,  as  of  course.  {People  ex  rel.  v.  McGowan,  44  App. 
Div.  30.) 

William  E.  Schenck  for  special  deputy  commissioner  of 
excise. 

O'Brien,  J.  This  is  an  appeal  from  an  order  which  revoked 
and  canceled  a  liquor  tax  certificate  held  by  the  appellant. 

These  certificates  are  recognized  by  the  statute  under  which 
they  are  issued  as  a  species  of  property  transf errable  from  one 
to  another.  They  are  the  evidence  of  a  right  or  privilege  to 
carry  on  a  certain  kind  of  business,  issued  by  the  state  to  the 
individual,  and  hence  a  thing  of  pecuniary  value.  In  this  case 
the  holder  of  the  certificate  has  been  deprived  of  it  by  the 
order  appealed  from,  which  revoked  and  canceled  it.  This  has 
been  done  on  the  ground  that  he  was  guilty  of  a  violation  of 
the  law  by  selling  liquor  on  Sunday.  The  order  so  adjudges. 
No  one  has  testified,  or  even  alleged,  that  he  committed  that 
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offense.  The  petitioner  does  allege  that  he  is  informed  and 
believes  that  the  holder  of  tlie  certificate  has  been  selling  b^r, 
whisky  and  wine  "during  the  last  three  months"  on  Sunday, 
and  that  is  absolutely  the  only  allegation  or  proof  in  the 
record  to  uphold  the  order  complained  of.  It  is  said  that 
this  is  all  that  the  statute  requires,  and  that  the  certificate 
has  been  revoked  by  a  proceeding  authorized  by  law  which 
has  been  literally  complied  with  in  this  case.  A  statute  which 
would  permit  the  rights  of  a  party  to  be  summarily  disposed 
of  in  that  way  would  be  of  very  doubtful  validity.  We  think 
that  the  statute  in  question  requires,  upon  any  fair  construc- 
tion, something  more.  It  does  authorize  any  citizen  to  com- 
mence such  a  proceeding  by  petition  to  a  judge  or  the  court, 
but  it  expressly  provides  that  the  "  petition  shall  state  the 
facts  upon  which  said  application  is  based."  (Liquor  Tax 
Law,  §  28.)  When  the  law  requires  that  the  facts  shall  be 
stated,  as  the  basis  of  a  summary  proceeding  to  forfeit  the 
right  to  carry  on  business  by  reason  of  acts  which  constitute 
a  crime,  it  is  not  complied  with  by  the  presentation  of  a  peti- 
tion, every  allegation  of  which  is  upon  information  and  belief, 
without  even  a  statement  of  the  sources  of  the  information  or 
the  grounds  of  the  belief.  The  liberty  and  property  or  per- 
sonal rights  of  the  citizen  have  practically  no  protection  if  they 
can  be  taken  away  or  destroyed  by  such  a  proceeding  on  the 
part  of  any  one  who  is  willing  to  become  a  party  to  such  a 
controversy,  and  without  producing  any  proof  whatever  of 
the  acts  constituting  the  offense  charged.  The  least  that 
should  be  required  in  such  a  case  is  that  the  petition  should 
state  the  facts  positively  upon  oath,  unless  the  statute 
expressly  permits  a  statement  upon  information  and  belief, 
and  this  statute  does  not.  A  special  statutory  requirement, 
that  a  party  must  state  certain  facts  as  a  basis  for  an  order 
revoking  a  certificate  of  the  right  to  carry  on  a  certain  busi- 
ness, is  not  satisfied  or  complied  with  by  a  mere  statement 
that  the  moving  party  suspects  or  is  informed  and  believes 
tliat  the  particular  facts  exist,  or  that  the  party  charged  has 
committed  the  forbidden  acts  in  violation  of  law.     This  prin- 
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ciple  would  seem  to  be  specially  applicable  to  a  case  like  this, 
wbere  the  acts  charged  and  which  are  at  the  foundation  of  the 
proceeding,  not  only  subject  a  party  to  a  penalty  or  a  for- 
feiture, but  are  also  crimes  and  punishable  criminally.  The 
statute  now  under  consideration  authorizes  the  judge,  upon 
presentation  of  a  petition  stating  the  facts,  to  grant  an  injunc- 
tion against  a  transfer  of  the  certificate  and  an  order  to  show 
cause.  The  petition  does  not  confer  jurisdiction  unless  it  is 
in  compliance  with  the  statute,  and  a  petition  in  which  all  the 
material  facts  are  stated  upon  information  and  belief,  without 
disclosing  the  sources  of  the  information  or  the  grounds  of  the 
belief,  is  no  sufficient  basis  for  any  judicial  action.  {Murphy 
V.  Jaok,  142  N.  Y.  215 ;  JSueU  v.  Van  Camp,  119  N.  Y. 
160 ;  Campbell  v.  Morrison,  7  Paige,  157 ;  Cushing  v.  Hua- 
lander,  49  Hun,  19.) 

But  it  is  said  that  the  statute  expressly  authorized  the  court, 
upon  the  proceedings  in  this  case,  to  revoke  the  certificate. 
The  contention  is  that  the  statute  provides  that  after  service 
of  the  petition  and  an  order  to  show  cause  on  the  holder  of 
the  certificate  five  days  before  returnable,  the  judge  before 
whom  it  is  returnable  shall  revoke  or  cancel  the  certificate 
unless  the  holder  shall  present  and  file  a  verified  answer  rais- 
ing an  issue  as  to  some  material  fact  in  the  petition,  in  which 
event  the  judge  is  required  to  take  proof  of  the  disputed 
facts,  but  otherwise  the  order  of  revocation  is  granted  by 
default.  It  is  true  that  the  statute  so  provides,  but  this  does 
not  dispense  with  a  petition  containing  proper  averments  of 
the  necessary  jurisdictional  facts.  Moreover,  it  is  plain  that 
what  the  statute  practically  provides  for  is  that  in  such  cases 
the  accused  shall  be  presumed  to  be  guilty  unless  he  denies 
his  guilt  under  oath.  If  he  omits  to  deny  the  statements  of 
the  petition  on  oath,  the  facts  charged  are  to  be  taken  as  con 
fessed  and  a  forfeiture  follows.  If  the  party  against  whom 
the  proceeding  is  instituted  is  really  guilty  of  the  ofiense 
charged,  he  is  thus  compelled  to  confess  his  guilt  either  by  his 
oath  or  by  silence,  and  then  the  forfeiture  of  his  property 
rights  follow.      He  has  no   other  alternative,  unless  he  is 
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tempted  to  tamper  with  his  conscience  and  deny  the  truth  on 
oath.  It  is  not  competent  for  the  legislature  to  place  a  citi- 
zen in  sucli  a  disadvantageous  position  in  order  to  protect  his 
liberty  or  his  property.  In  any  proceeding  by  the  state  to 
deprive  him  of  the  one  or  the  other  the  facts  which  in  law 
justify  it  must  be  alleged  and  established.  The  legislature 
has  no  power  to  enact  that  they  may  be  inferred  or  presumed 
from  the  silence  of  the  party  accused  or  from  his  failure  to  ^ 
answer  under  oath.  This  is  especially  true  when  the  acts 
charged  are  not  only  the  basis  of  a  penalty  or  a  forfeiture,  but 
constitute  a  crime.  It  is  the  constitutional  right  of  the  party 
charged  with  the  commission  of  acts  which,  if  true,  constitute 
a  crime  or  create  a  penalty  or  impose  a  forfeiture  to  answer 
without  verification.  No  law  can  be  valid  which  directly  or 
indirectly  compels  a  party  to  accuse  or  incriminate  himself  or 
to  testify  by  affidavit  or  otherwise  with  respect  to  his  guilt  or 
innocence.  In  every  case  when  he  elects  to  remain  silent 
with  respect  to  any  charge  involving  unlawful  acts  which  are 
criminal  or  subject  him  to  a  penalty  or  forfeiture,  that  is  a 
constitutional  privilege  which  the  legislature  maj  not  invade. 
The  courts  have  insisted  upon  giving  to  the  constitutional 
provision  a  construction  broad  and  liberal  enough  to  permit  a 
citizen  to  remain  entirely  silent  with  respect  to  the  truth  or 
falsity  of  any  criminal  charge  against  him,  if  he  so  elects,  and 
his  right  to  refuse  to  verify  a  pleading  is  as  clearly  within  the 
privilege  as  his  right  to  refuse  to  testify.  The  constitu- 
tional immunity  from  every  species  of  incrimination  may 
be  as  eflfectually  violated  by  a  law  which  compels  a  person 
to  plead  or  deny  upon  oath  any  charge  involving  a  criminal 
offense  without  regard  to  the  form  of  the  investigation  as  by  a 
law  compelling  him  to  testify  as  a  witness.  The  privilege  of 
silence  secured  by  the  Constitution  applies  to  the  one  case  as 
well  as  the  other.  {Thomas  v.  ffarrop^  7  How.  Pr.  57 ;  IliU 
V.  MuU&r^  2  Sandf.  684 ;  People  ex  rel,  Taylor  v.  Forbes^ 
143  N.  Y.  219 ;  Counaelman  v.  Hitchcock,  142  U.  S.  547 ; 
People  v.  Courtney,  94  N.  Y.  490  ;  People  y.  Sha/rp,  107  N. 
Y.  427 ;  Gadsden  v.  Woodward,  103  N.  Y.  242.)    The  prin- 
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ciple8  decided  in  these  cases  establish  the  proposition  that  it 
was  not  within  the  power  of  the  legislature  to  dispense  with 
tlie  necessary  allegations  and  proof  of  the  facts  constituting  the 
offense,  by  enacting  virtually  tliat  no  proof  need  be  given  by 
the  state  unless  the  party  charged  with  the  violation  of  the 
law  denies  the  charges  under  oath.  The  statute  virtually 
authorizes  a  presumption  of  guilt  from  an  omission  of  the 
accused  to  testify  and,  therefore,  it  is  a  law  adjudging  guilt 
without  evidence  and  reverses  the  presumption  of  innocence. 
An  enactment  of  this  character  violates  fundamental  principles 
binding  alike  upon  the  legislature  and  the  courts.  {People  v. 
Courtney^  8upra.) 

The  order  appealed  from  should  be  reversed  and  the  pro- 
ceeding dismissed,  with  costs. 

Martin,  J.  I  concur  upon  the  sole  ground  that  the  petition 
in  this  case  does  not  state  all  the  facts  upon  which  the  applica- 
tion is  based  otherwise  than  upon  information  and  belief, 
without  stating  the  source  of  the  petitioner's  information  or 
the  grounds  of  his  belief.  Although  the  allegations  as  to  the 
sale  of  liquor  on  Sunday  are  sufficient  and  not  upon  informa- 
tion and  belief,  other  of  the  essential  facts  are  not  so  stated, 
and  hence  the  petition  was  insufficient  to  authorize  the  action 
of  the  judge  in  making  the  order  appealed  from. 

I  do  not  concur  in  this  decision  upon  any  other  ground. 
"While  it  has  been  said  that  a  tax  certificate  possesses  some  of 
the  elements  of  property,  and  to  an  extent  may  be  so  regarded, 
still  it  is  at  most  a  qualified  property,  subject  to  all  the  pro- 
visions of  the  statute  and  may  be  canceled  or  destroyed  in  the 
manner  specified.  In  other  words,  the  right  of  property  is  a 
conditional  one,  which  is  subject  to  all  the  contingencies 
provided  for  by  the  statute,  among  which  is  the  liability  of 
being  canceled  and  annulled  for  any  of  the  reasons  and  in  the 
manner  specified  in  the  statute. 

Landon,  J.  (dissenting).  I  dissent.  The  tenure  of  a  liquor 
license  is  conditioned  upon  the  holder's  observance  of  the  pro- 
visions of  the  Liquor  Tax  Law,  a  tenure  very  different  from 
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that  of  the  absolute  ownership  of  property.  The  reason  is 
plain  :  When  lie  violates  the  law  under  which  he  receives  his 
license,  the  holder  perverts  his  license  into  an  aid  and  cover 
for  his  violation,  and  makes  it  a  weapon  against  the  law,  and 
himself  a  traitor  to  it.  If  the  state  which  grants  this  kind  of 
property  for  permissible  uses,  protects  it  as  it  does  other  prop- 
erty, it  may  aid  the  abuses  it  should  suppress.  This  license 
holder  practically  invites  the  state  to  take  that  position.  But 
the  real  position  of  the  state  is  not  that  the  license  holder  shall 
defend  his  innocence  whenever  challenged,  but  that  the  insti- 
tuting of  an  inquiry  into  his  guilt  shall  be  open  to  every  citi- 
zen, and  its  methods  shall  be  adapted  to  ascertaining  the  truth 
instead  of  suppressing  it.  The  license  holder  accepts  this  con- 
dition in  accepting  his  license. 

Section  28,  sub.  2,  permits  any  citizen  to  present  a  verified 
petition  for  the  revocation  of  a  liquor  tax  certificate.  "  Such 
^petition  shall  state  the  facts  upon  which  said  application  is 
based."  The  act  does  not  in  terms  require  the  facts  to  be 
stated  positively,  or  otherwise  than  upon  information  and 
belief.  To  require  more  would  often  result  in  encouraging 
the  oflFender  to  continue  his  violations,  and  this  the  legislature 
sought  to  prevent.  If  the  license  holder  by  a  verified  answer 
denies  the  charge,  its  truth  must  be  judicially  determined 
upon  competent  evidence.  In  this  case  he  did  not  deny  it, 
but  took  the  same  objections  as  if  an  attachment  of  his  prop- 
erty was  in  question.  For  the  reasons  stated  the  rules  as  to 
attachment  are  as  inappropriate  as  they  are  inadequate. 

Pabker,  Ch.  J.,  Bartleit,  Vann  and  Oullen,  JJ.  (and 
Martin,  J.,  in  memorandum),  concur  with  O'Brien,  J. ;  Lan- 
DON,  J.,  dissents. 

Ordered  accordingly. 
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In  the  Matter  of  the  Application  of  Franklin  B.  Lobd, 
Appellant,  for  an  Order  Requiring  the  Boabd  of  Taxes 
AND  Assessments  of  the  City  of  New  Yoek,  Respondent, 
to  Permit  hiin  to  Inspect  Certain  Public  Records. 

New  York  City  —  Right  of  Taxpayer  to  Inspect  Tax  Record.  A 
taxpayer  in  the  borough  of  Manhattan  has  no  absolute  statutory  right 
under  section  892  of  the  charter  of  the  city  of  New  York  (L.  1897,  ch.  378) 
to  make  a  general  and  unlimited  inspection  of  the  tax  record,  the  limits 
of  the  inspection  depending  upon  the  facts  of  the  particular  case;  and  an 
order  under  section  1545  allowing  him  to  examine  his  individual  assess- 
ment and  the  assessment  of  all  these  taxpayers  he  represents  in  anj 
capacity,  under  lawful  and  reasonable  limitations  and  conditions  as  to  the 
time  and  manner  of  inspection,  is  properly  granted. 

Matter  of  Lord,  59  App.  Div.  591,  affirmed. 

(Argued  April  17,  1901;  decided  June  11,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
8,  1901,  affirming  an  order  of  Special  Term  granting  the 
prayer  of  the  petitioner  for  permission  to  inspect  certain 
public  records  with  limitations  as  to  time  and  manner. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  de  Forest  Baldwin  and  Charles  J.  Fay  for  appel- 
lant. The  statute  distinctly  gives  the  right  to  a  general 
inspection  and  is  mandatory.  (L.  1897,  ch.  378,  §  892 ;  Clark 
V.  Norton,  49  N.  Y.  243 :  WestfaU  v.  Preston,  49  N.  Y.  349 ; 
Ove7'i7ig  v.  Foote,  65  N.  Y.  263 ;  People  ex  rd.  v.  Forrest, 
96  N.  Y.  544 ;  Cooley  on  Taxn.  [2d  ed.]  336 ;  Wheeler  v. 
Mills,  40  Barb.  644 ;  People  ex  rel.  v.  Vil,  of  New  JRochdle, 
17  App.  Div.  603 ;  People  v.  Schermerhom,  19  Barb.  540  ; 
PeopU  ex  rel  v.  Oilray,  82  Hun,  500,  145  K  Y.  596; 
French  v.  Edwards,  13  Wall.  506.) 

John  Whalen,  Corporation  Counsel  {Jaines  M,  Wa/rd  of 
counsel),  for  respondent.  The  order  to  be  entered  upon  an 
application  of  this  nature  is  by  statute  made  discretionary 
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with  the  court  making  the  order,  which  discretion  in  denying 
so  much  of  the  application  as  called  for  a  right  of  general 
inspection  was  properly  exercised.  (L.  1897,  ch.  378,  §  1545 ; 
Matter  of  Terry,  N.  Y.  L.  J.  Jan.  21,  1893.) 

Bartlbtt,  J.  The  petitioner  seeks  in  this  proceeding  an 
order  directing  the  commissioners  of  taxes  and  assessments, 
who  constitute  the  board  of  taxes  and  assessments  of  tlie  city 
of  New  York,  to  permit  him,  on  his  own  behalf  and  on  behalf 
of  others  named,  to  examine  the  annual  record  of  the  assessed 
valuation  of  real  and  personal  estate  of  the  borough  of  Man- 
hattan for  the  year  1901. 

The  petitioner  alleges  in  substance  that  he  is  a  taxpayer 
upon  property  within  the  city  of  New  York  assessed  at  more 
than  one  thousand  dollars,  and  that  he  also  represents  various 
taxpayers  as  executor,  trustee,  or  attorney  at  law ;  that  inspec- 
tion of  said  record  has  been  denied  him. 

The  Special  Term,  after  hearing  counsel  for  the  petitioner 
and  the  commissioners,  granted  the  order  for  inspection, 
specifying  the  time  and  manner  thereof. 

The  petitioner  deeming  himself  aggrieved  by  the  limita- 
tions placed  upon  the  inspection  and  the  refusal  to  allow  a 
general  inspection,  appealed  to  the  Appellate  Division  where 
the  order  was  unanimously  affirmed.  An  appeal  was  then 
taken  to  this  court. 

The  Greater  New  York  charter  provides  (§  892)  that  said 
record  shall  be  open  for  examination  and  correction  from  the 
second  Monday  in  January  until  tlie  first  Monday  in  May,  and 
that  during  the  time  the  books  are  open  for  inspection  the  fact 
shall  be  advertised  in  the  City  Record. 

Section  1545  of  the  charter  provides  that  in  case  such 
inspection  is  refused  the  taxpayer  making  the  application  may 
apply  to  any  justice  of  tlie  Supreme  Court  for  an  order 
allowing  it  at  such  time  and  in  such  manner  as  the  justice 
shall  authorize. 

In  opposing  the  motion  of  the  petitioner  the  commissioners 
showed  that  the  record  in  question  for  the  year  1901,  exclusive 
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of  the  books  of  assessment  of  shares  of  bank  stock,  in  the 
borough  of  Manhattan,  consists  of  eleven  volumes  containing 
50,815  names;  tliat  during  this  time  of  public  examination 
these  books  are  in  constant  use  in  furnishing  information  to 
persons  applying  for  the  revision  and  correction  of  assessments 
against  them,  the  average  number  of  applications  daily  being 
from  seven  to  eight  hundred.  It  is  apparent  that  the  inspec- 
tion accorded  the  taxpayer  must  be  reasonably  regulated  or  it 
would  be  impossible  to  complete  the  work  of  revision  and 
correction  between  January  and  May. 

The  only  question  presented  for  determination  at  this  time 
is  whether  the  petitioner  has  been  awarded  his  statutory  rights 
in  this  particular  proceeding. 

The  petitioner  asked  inspection  on  his  own  behalf  individu- 
ally, on  his  own  behalf  as  executor  or  trustee,  and  in  his 
capacity  as  attorney  at  law  consulted  by  various  persons,  some 
of  whom  had  been  notified  they  were  assessed,  some  of  whom 
liad  received  no  notices,  but  who,  as  petititioner  was  informed 
and  believed,  had  been  assessed,  and  some  of  whom  petitioner 
had  no  reason  to  believe  had  been  assessed,  but  who  had 
requested  him  as  their  attorney  to  determine  such  fact  by  an 
inspection  of  tlie  record. 

The  Special  Term  granted  the  prayer  of  the  petition,  and 
the  commissioners  were  ordered  to  allow  the  petitioner  to 
make  such  inspection  at  the  times  and  in  the  manner  set  forth 
in  tlie  order,  as  follows : 

"(1)  That  the  inspection  shall  be  made  between  the  hours 
of  nine  and  ten  in  the  morning  of  such  day  or  days  within  ten 
days  after  the  service  of  a  copy  of  this  order  upon  the  board 
of  taxes  and  assessments  as  that  board  may  indicate  as  most 
convenient  for  the  dispatch  of  public  business. 

"  (2)  That  the  leave  of  the  petitioner  to  inspect  the  books 
is  limited  to  an  inspection  of  the  assessments  aflEecting  either 
the  petitioner  individually,  or  as  executor,  or  trustee,  or  tax- 
payers whom  the  petitioner  represents  as  attorney. 

'^  (3)  That  before  the  petitioner  proceeds  to  inspect  tlie  rec- 
ords of  the  assessed  valuations  of  real  and  personal  property  in 
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tlie  borough  of  Manhattan  for  the  year  1901,  lie  shall  furnish 
the  commissioners  of  taxes  and  assessments  with  the  names  of 
the  estates  which  he  represents  as  executor  or  trustee,  or  in 
any  representative  capacity,  and  the  names  of  the  taxpayers 
whom  he  claims  to  represent  as  attorney. 

"  (4)  That  the  entries  in  the  record  of  assessed  valuations  of 
real  and  personal  property  in  the  borough  of  Manhattan  for 
the  year  1901,  as  indicated  by  the  list  of  names  directed  to  be 
furnished  as  above,  may  be,  and  the  commissioners  are  required, 
as  directed  above,  to  furnish  the  petitioner  opportunity  to 
inspect  under  their  personal  supervision,  or  that  of  such  oflBcer, 
clerk  or  employee  of  tlie  department  as  they  may  designate 
for  that  purpose. 

"And  it  is  further  ordered  that  the  petitioner's  application 
for  a  general  and  unlimited  inspection  is  denied." 

We  are  of  opinion  that  the  terms  of  this  ordei  are  rea- 
sonable and  enable  the  petitioner  to  acquire  all  the  specific 
information  asked  for  by  him  individually  and  as  executor  or 
trustee,  and  as  an  attorney  at  law  representing  certain  clients 
who  are  taxpayers. 

While  the  provisions  of  the  charter  are  to  be  construed 
with  a  due  regard  for  the  interests  of  the  individual  taxpayer, 
it  is  also  the  duty  of  the  court  to  protect  the  rights  of  the  tax- 
payers as  a  body,  and  so  regulate  inspection  that  the  vast 
volume  of  public  business  in  the  office  of  the  commissioners 
can  be  duly  transacted. 

If  each  taxpayer  in  the  borough  of  Manhattan  is  vested 
with  the  absolute  statutory  right  to  make  a  general  and  unlim- 
ited inspection  of  the  eleven  volumes  of  the  record,  containing 
50,815  names,  it  is  perfectly  apparent  that  the  work  of  revision 
and  correction,  within  the  short  time  allowed  by  law,  would 
be  impossible. 

We  are  not  called  upon  at  this  time  to  determine  the  limits 
of  a  taxpayer's  right  of  inspection. 

In  the  case  at  bar  the  petitioner  has  been  allowed  to  exam- 
ine his  individual  assessment  and  the  assessment  of  all  those 
taxpayers  he  represents  in  any  capacity,  and  the  only  claimed 
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right  denied  him  is  a  general  and  unlimited  inspection  of  the 
record. 

The  necessity  for  examining  the  tax  record  will  undoubtedly 
arise  in  many  cases  and  under  varying  circumstances  not  to  be 
anticipated,  and  eacli  application  must,  tlierefore,  be  dealt  with 
according  to  its  peculiar  facts ;  the  courts  will  see  to  it  that  tlie 
rights  of  the  tjixpayer  are  properly  protected. 

We  decide  in  tliis  case  that  the  prayer  of  the  petitioner  was 
properly  granted  as  to  the  specific  information  he  sought,  and 
that  the  limitations  and  conditions  imposed  by  tlie  court  as  to 
the  time  and  manner  of  inspection  were  lawful  and  reasonable. 

Also  that  the  petitioner  was  not  entitled,  under  the  facts 
disclosed,  to  a  general  and  unlimited  personal  inspection  of 
the  eleven  volumes  of  the  personal  tax  record,  relating  to  the 
borough  of  Manhattan. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

CuLLEN,  J.  (dissenting).  I  am  constrained  to  dissent  in  the 
decision  about  to  be  made.  The  Greater  New  York  charter, 
bv  section  892,  directs  that  the  record  of  assessed  valuations 
of  real  and  personal  estate  shall  l)e  open  for  examination  from 
the  second  Monday'  of  January  until  the  first  Monday  in  May 
in  each  year.  The  petitioner  as  a  taxpayer  is  interested  not 
only  in  the  assessment  for  personal  property  levied  on  himself, 
but  also  in  that  imposed  on  others,  for  the  greater  the  assess- 
ment on  others  the  less  will  be  the  amount  of  taxes  which  he 
will  be  ultimately  compelled  to  pay.  The  right  of  the  peti- 
tioner to  this  examination  is  not  singular  to  him,  but  shared 
with  every  other  t*\xpayer  in  the  county,  and  the  records  are 
required  for  use  by  the  public  officials  who  make  up  the  tax 
rolls.  The  relator's  right  to  inspection  can  be  exercised  only 
consistently  with  the  equal  rights-of  the  other  taxpayers  and 
the  necessary  use  of  the  books  by  the  city  authorities.  There- 
fore, it  would'  be  entirely  proper  for  the  court  to  prescribe  at 
what  times  and  in  what  manner  the  petitioner  shall  make  his 
inspection ;  but  the  order  appealed  from  goes  much  further, 
and  not  merely  prescribes  the  manner  of  inspection,  but  limits 


1901.]  Matfer  of  Simpson.  403 


N.  Y.  Rep.]  Statement  of  case. 


the  character  of  the  examination  itself  by  confining  the  peti- 
tionerto  ascertaining  only  the  assessments  imposed  on  himself 
or  his  clients  and  forbidding  an  access  to  assessments  imposed 
on  others.  The  petitioner  is,  tlieref ore,  deprived  of  his  stat- 
utory rights. 

The  order  appealed  from  should  be  reversed  and  the  matter 
remitted  to  the  Special  Term,  with  directions  that  the  peti- 
tioner be  allowed  access  to  all  assessments,  his  inspection  to 
be  made  at  snch  times  and  in  such  manner  as  the  court  may 
deem  proper. 

Parker,  Cli.  J.,  O'Brien,  Martin  and  Vann,  JJ.,  concur 
with  Bartlett,  J. ;  Landon,  J.,  concurs  with  Cullkn,  J. 

Order  affirmed. 


In  the  Matter  of  the  Application  of  Charles  E.  S.  Simpson, 
a  Student  at  Law,  for  an  Order  Permitting  him  to  Be 
Admitted  to  Examination. 

Attorneys— When  Applicant  for  Admission  to  the  Bar  Is  not 
Entitled  to  Examination  under  Rule  Admitting  Attorneys 
Licensed  to  Practice  in  Another  State.  An  applicant  for  admiBsion 
to  the  bar  who  has  resided  in  this  state  continuously  for  the  past  ten  years, 
is  net  a  graduate  of  a  college  or  university  and  has  not  passed  the  regents 
examination,  nor  in  any  manner  furnished  the  evidence  of  the  educational 
qualifications  required  by  the  rules  for  the  admission  of  candidates, 
although  he  has  been  licensed  to  practice  law  in  the  state  of  New  Jersey 
and  has  practiced  therein  for  ut  icast  one  year  from  the  date  of  his  admis- 
sion, and  has  served  a  clerksliip  for  nearly  ten  years  in  the  office  of  an 
attorney  in  the  city  of  New  York  who  also  had  an  office  and  practiced  law 
in  New  Jersey,  does  not  come  within  rule  4  admitting  those  licensed  to 
practice  in  another  state  who  have  "remained  therein  as  practicing  attor- 
neys for  at  least  one  year,"  provided  they  have  since  pursued  the  study 
of  law  for  one  year  within  this  state,  because  he  has  not  "remained" 
in  the  state  of  New  Jersey  as  a  practicing  attorney  for  the  requisite  period, 
the  words  "  remained  therein,"  as  used  in  the  rule,  implying  residence  in 
the  state  where  the  candidate  was  admitted  during  the  year  that  he  is 
required  to  practice  therein;  and  since  he  could  not  at  the  same  time  be  a 
clerk  in  New  York  and  a  lawyer  in  New  Jersey,  he  must  he  recognized  in 
his  former  capacity  only,  and  his  application  for  an  examination  denied. 

(Submitted  June  3,  1901;  decided  June  11,  1901.) 
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Joseph  Parker^  Jr.^  for  application. 
Franklin  M.  Danaher  opposed. 

Vann,  J.  Tiiis  application  is  in  the  nature  of  an  ex  parte 
appeal  from  tlie  decision  of  the  state  board  of  law  examiners 
refusing  to  admit  the  petitioner  to  an  examination  for  admis- 
sion to  practice  as  an  attorney  and  counselor  at  law.  From 
the  affidavits  and  certificates  presented  to  the  board  it  appears 
that  the  petitioner  has  resided  in  the  city  of  Brooklyn,  state 
of  New  York,  continuously  for  the  past  ten  years ;  that  he  is 
not  a  graduate  of  a  college  or  university  and  has  not  passed 
the  regents  examination,  nor  in  any  manner  furnished  the 
evidence  of  the  educational  qualifications  required  by  our* 
rules  of  candidates  for  admission  to  the  bar.  It  appears,  how- 
ever, that  on  the  27th  of  February,  1899,  while  he  was  a  resident 
of  this  state,  he  was  licensed  to  practice  law  in  the  several 
courts  of  the  state  of  New  Jersey,  and  that  he  practiced  as  an 
attorney  at  law  in  the  highest  court  of  original  jurisdiction  in 
that  state  "  for  the  period  of  at  least  one  year  from  the  date 
of  his  admission  to  practice"  therein.  It  also  appears  that 
from  April  30th,  1891,  until  March  1st,  1901,  he  "  served  a 
clerkship"  in  the  office  of  an  attorney  in  the  city  of  New 
York,  who  also  had  an  office  and  practiced  law  in  the  .state  of 
New  Jersey.  He  bases  his  claim  of  right  to  examination 
upon  the  last  clause  of  rule  4,  which  provides  that  "  persons 
who  have  been  admitted  as  attorneys  in  the  highest  court  of 
original  jurisdiction  of  another  state  or  country,  and  have 
renuiined  therein  as  practicing  attorneys  for  at  least  one  year, 
may  be  admitted  to  such  examination  after  a  period  of  law 
study  of  one  year  within  this  state." 

The  petitioner  does  not  come  within  the  rule,  because  he 
has  not,  according  to  any  reasonable  construction,  "  remained  " 
in  the  state  of  New  Jersey  as  a  practicing  attorney  for  the 
requisite  period.  The  words  "  remained  therein,"  as  used  in 
the  rule,  imply  residence  in  the  state  where  the  candidate 
was  admitted  during  the  year  that  he  is  required  to  practice 
therein.     The  regents  examination  cannot  be  evaded  by  secure 
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ing  a  license  to  practice  in  another  state,  and  practicing  there 
without  change  of  residence.  Such  a  construction  would  lead 
to  evasions  and  tend  to  subvert  the  principle  upon  which  the 
rule  is  founded.  Our  rules  require  a  thorough  study  of  the 
law  after  the  mind  has  been  somewhat  matured  by  a  fair  aca- 
demic education.  An  exception  is  made  in  favor  of  those 
who  have  been  admitted  to  practice  in  another  state  and  have 
"remained  therein  as  practicing  attorneys  for  at  least  one 
year,"  provided  they  have  since  pursued  the  study  of  law  for 
one  year  within  this  state.  The  petitioner  has  not  conformed 
to  the  exception,  because  he  could  not  at  the  same  time  be  a 
clerk  in  New  York  and  a  lawyer  in  New  Jersey.  We  can 
recognize  him  in  the  fonner  capacity  only,  and  hence  must 
deny  his  application. 

Parkeb,  Ch.  J.,  Bartlett,  Haight,  Landon,  Cullen  and 
Werner,  J  J.,  concur. 

Application  denied. 


J.  Frederick  Ackerman,  Appellant,  v.  R.  Fulton  Rubens, 

Respondent. 

Sale  —  Refusal  of  Vendee  to  Complete  Purchase  —  Resale  at 
Public  Auction  —  Purchase  by  Vendor  —  When  Amount'  Realized 
Evidence  of  Value  in  Action  to  Charoe  Vendee  with  Deficiency. 
Where  the  vendee  of  personal  property,  under  an  executory  contract  of 
sale  which  provided  that  the  title  should  not  pass  until  the  purchase 
price  should  have  been  fully  paid,  has  refused  to  complete  his  purchase, 
and  the  vendor  has  offered  it  for  sale  at  public  auction  which  was  fairly 
conducted  by  a  licensed  auctioneer  and  made  at  a  reasonable  time  and 
place  after  adequate  opportunity  to  see  the  property,  due  advertisement 
to  the  public  and  personal  notice  to  the  vendee,  when  the  real  purpose  is 
to  ascertain  the  value  of  the  property,  the  fact  that  the  vendor  outbid  all 
competitors  does  not  render  the  sale  invalid  upon  the  ground  that  he  could 
not  sell  to  himself,  and  in  an  action  against  the  vendee  to  recover  a  defi- 
ciency arising  on  the  saiC  the  amount  realized  thereon  is  lawful  evidence 
of  the  value  of  the  property  and  the  direction  of  a  verdict  for  nominal 
damages  only  is  reversible  error. 

Ackerman  v.  Rubens,  44  App.  Div.  227,  reversed. 

(Argued  May  2,  1901:  decided  June  11,  1901.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  22, 1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  jipon  a  verdict  directed  by  the  court. 

On  the  28th  of  July,  1897,  at  tlie  city  of  New  York,  the 
plaintiff  sold  his  yacfit  lola  to  the  defendant  for  the  sum  of 
$2,250,  by  an  executory  contract  which  impliedly  provided 
that  the  title  should  not  pass  until  the  purchase  price  should 
have  been  fully  paid.  The  defendant  refused  to  complete  his 
purchase,  whereupon  the  plaintiff  gave  him  written  notice  that 
he  should  sell  the  yacht  "  cither  by  public  sale  at  auction,  or 
private  negotiation,  whichever  in  my  judgment  will  result  in 
obtaining  the  most  favorable  price,  and  in  the  event  of  any 
deficiency  in  the  sum  so  obtained  and  the  contract  price  as 
agreed  upon  as  per  contract  of  July  28th,  1897,  namely, 
$2,250,  I  shall  hold  you  for  such  deficiency."  The  defendant 
paid  no  attention  to  this  notice  and  had  no  further  communi- 
cation with  the  plaintiff  at  any  time  on  the  subject  of  selling 
the  yacht. 

The  plaintiff  promptly  placed  the  vessel  in  the  hands  of  an 
experienced  yachtsman  for  sale,  but  after  due  effort  no  sale 
could  be  made,  although  she  was  advertised  in  a  prominent 
New  York  daily  newspaper  every  Sunday  during  the  months 
of  August  and  September.  Thereupon  the  plaintiff  placed 
her  in  the  hands  of  a  public  auctioneer  for  sale  at  auction,  and 
on  the  29th  of  September  gave  the  defendant  pei*6onal  notice  in 
writing  that  she  would  be  sold  at  auction  on  the  6th  of  Octo- 
ber, 1897,  at  one  o'clock  p.  m.,  at  the  store  of  the  auctioneer, 
No.  29  Burling  Slip,  in  the  city  of  New  York.  In  tl;e  advertise- 
ment of  the  auctioneer  she  was  fully  and  accurately  described, 
and  notice  was  given  that  she  could  be  "  seen  at  Atlantic 
Yacht  Club  Basin,  foot  of  55th  street,  Brooklyn."  Vt  the 
time  and  place  named  she  was  sold  at  auction  in  the  usual  way 
to  an  agent  of  the  plaintiff  for  $1,100,  which  was  the  highest, 
but  not  the  only,  bid,  as  a  stranger  had  run  her  up  to  $1,050. 
The  expenses  of  the  sale  were  $90,  of  which  $40  was  for 
advertising,  hand  bills  and  postage,  and  $50  was  for  the  eerv- 
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ices  of  the  auctioneer.  The  plaintiff  credited  the  net  proceeds 
of  the  sale  upon  the  purchase  price  and  sued  the  defendant 
for  the  balance,  amounting  to  $1,240.  The  defendant,  in  his 
answer,  pleaded  a  general  denial,  and  also  that  he  was  induced 
to  purchase  the  yacht  by  certain  fraudulent  representations 
made  by  the  plaintiff  as  to  her  condition,  but  on  the  trial  he 
gave  no  evidence  in  support  of  that  allegation  or  any  other. 
When  tlie  plaintiff  rested,  after  proving  the  foregoing  facts, 
the  trial  court,  upon  motion  of  the  defendant,  directed  a  ver- 
dict for  the  plaintiff  for  nominal  damages  only,  and  an  excep- 
tion was  duly  taken.  The  jury  rendered  a  verdict  for  six 
cents,  and  the  judgment  entered  accordingly  having  been 
affirmed  by  the  Appellate  Division,  the  plaintiff  came  here. 

Charles  D.  Ridgway  for  appellant.  The  only  object  and 
purpose  of  the  resale  under  the  facts  in  the  case  was  to  ascer- 
tain the  amount  of  damages  the  plaintiff  sustained  by  the 
defendant's  breach.  {Roach  v.  Duckworth^  95  N.  Y.  391.) 
The  only  duty  resting  upon  the  plaintiff  was  to  sell  within  a 
reasonable  time,  to  exercise  good  faitli  to  effect  a  sale  at  the 
best  price  he  could  obtain,  to  follow  any  proper  instructions 
the  defendant  might  give  as  to  the  time  and  manner  in  which 
the  sale  should  be  made,  and  to  give  credit  on  the  contract  for 
the  amount  received.  {Moore  v.  Potter^  155  N.  Y.  487  ; 
Smith  V.  Pettee,  70  N.  Y.  13 ;  Tilt  v.  La  Salle  Silk  Mamfg. 
Co.^  5  Daly,  20 ;  Sands  v.  Taylor^  5  Johns.  395.) 

Percival  S,  Jones  and  Henry  J.  McCormick  for  respond- 
ent. A  vendor  cannot  sell  a  thing  to  himself.  It  is  impossi- 
ble to  be  vendor  and  vendee  at  one  and  the  same  time.  (Benj. 
on  Sales  [6th  ed.],  1,  2;  2  Kent's  Comm.  [13th  ed.]  262-468; 
2  Am.  &  Eng.  Ency.  of  Law,  446 ;  U,  Ins,  Co.  v.  T,  Ins. 
Co.,  17  Barb.  132 ;  -  Conk^y  v.  Bond,  34  Barb.  282  ;  B.  S.  K 
Works  v.  S.  M.  Ins.  Co.,  17  N.  Y.  403 ;  Gardner  v.  Ogden, 
22  N.  Y.  347 ;  Schermerhom  v.  Talman,  14  N.  Y.  117 ; 
Ba/rker  v.  M.  Ins.  Co.,  2  Mason,  369.)  If  the  alleged  auction 
was  held  on  the  theory  that  tlie  plaintiff  vendor  was  selling  as 
the  agent  and  for  the  account  of  the  defendant  vendee,  the 
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plaintiff  uuder  the  law  was  debarred  from  parchasing,  and  the 
pretended  sale  was  a  fraud.  {Church  v.  M.  Ins.  Co,^  1 
Mason,  341 ;  Van  Eppa  v.  Vcm  Epps^  9  Paige,  241 ;  Gard- 
ner V.  Ogden^  22  N.  Y.  327 ;  Copdand  v.  M.  In%.  Co.^  6 
Pick.  198;  U.  Im.  Co,  v.  T.  Ins.  Co.,  17  Barb.  132;  Co7ikey 
V.  Bond,  34  Barb.  286;  Michaud'  v.  Oirod,  16  Cartis,  191 ; 
Ritt  V.  W.  M.  i&  F.  Ins.  Co.,  41  Barb.  356 ;  L.  0.  Co.  v. 
Kearney,  14  La.  Ann.  352 ;  lioach  v.  Duckworth,  95  N.  Y. 
401.) 

Vann,  J.  When  the  vendee  of  personal  property,  under 
an  executory  contract  of  sale,  refuses  to  complete  his  purchase, 
the  vendor  may  keep  the  article  for  him  and  sue  for  the  entire 
purchase  price  ;  or  he  may  keep  the  property  as  his  own  and 
sue  foi  the  difference  between  the  market  value  and  the  con- 
tract price ;  or  he  may  sell  the  property  for  the  highest  sum 
he  can  get,  and  after  crediting  the  net  amount  received,  sue  for 
the  balance  of  the  purchase  money.  {Moore  v.  Potter,  156 
K.  Y.  481 ;  Bustan  v.  McAndrew,  44  N.  Y.  72.) 

While  the  courts  below  recognized  this  rule  they  did  not 
apply  it,  for  they  held  that  the  sale  at  auction  was  no  sale 
at  all,  because  a  man  cannot  sell  to  himself.  This  would  be 
true  of  an  attempt  to  make  a  private  .sale  to  one's  self,  but  it 
is  not  true  of  a  sale  at  public  auction,  fairly  conducted  by  a 
licensed  auctioneer,  and  made  at  a  reasonable  time  and  place, 
after  adequate  opportunity  to  see  the  property,  due  advertise- 
ment to  the  public  and  personal  notice  to  the  vendee,  when 
the  real  purpose  is  to  ascertain  the  value  of  the  property.  The 
law  is  satisfied  with  a  fair  sale,  made  in  good  faith,  according 
to  established  business  methods,  with  no  attempt  to  take 
advantage  of  the  vendee.  Such,  as  the  jury  might  have 
found,  was  the  sale  under  consideration.  The  primary  object 
of  the  sale  was  not  to  pass  title  from  the  vendor,  but  to  lessen 
the  loss  of  the  vendee.  The  subject  of  the  sale  had  no  mar- 
ket value,  and  the  amount  for  which  it  could  be  sold  depended 
largely  upon  taste  and  fancy.  A  public  competitive  sale  by 
outcry  to  the  highest  bidder,  duly  advertised  and  made  upon 
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notice  to  the  vendee,  is  a  safer  metliod  of  raeasnring  the  dam- 
ages than  a  sale  by  private  negotiation,  which  has  been  held 
sufficient.  ( Vafi  Brocklen  v,  SmeaUie^  140  N.  Y.  70.)  A 
fair  public  sale,  in  the  absence  of  other  evidence,  is  compe- 
tent evidence  of  value.  The  plaintiflf  did  not  conduct  the 
sale  himself,  but  placed  the  yacht  in  the  hands  of  a  public 
auctioneer  for  sale  without  reservation,  on  account  of  whom 
it  might  concern.  While  the  auctioneer  was  his  agent  he 
could  not  lawfully  control  him  so  as  to  prevent  an  honest  sale. 
The  defendant  had  notice  and  an  opportunity  to  protect  him- 
self, yet  he  asked  for  no  postponement,  made  no  request,  gave 
no  instructions  and  did  not  even  appear  at  the  sale.  If  the 
plaintiff's  agent  had  refrained  from  bidding,  the  property 
would  have  gone  to  a  stranger  for  a  less  sum  than  it  finally 
brought,  and  yet,  in  that  event,  even  according  to  the  defend- 
ant's theory,*the  sale  would  have  been  valid.  The  fact  that 
the  plaintiff  outbid  all  competitors  did  not  render  the  sale 
invalid,  for  he  had  a  right  to  bid,  provided  he  took  no  advan- 
tage by  trying  to  prevent  others  from  bidding  or  by  disre- 
garding any  reasonable  request  of  the  defendant,  or  in  any 
other  way.  If  he  had  acted  as  auctioneer,  or  in  collusion  with 
the  auctioneer,  or  there  was  any  evidence  of  furtive  effort  on 
his  part,  or  anything  to  challenge  the  fairness  of  the  sale,  the 
action  of  the  trial  court  in  virtually  withdrawing  the  case 
from  .the  jury  might  have  been  justified,  but  the  mere  fact 
that  he  was  the  highest  bidder  at  a  public  sale,  the  fairness  of 
which  is  not  questioned  in  any  other  respect,  did  not  warrant 
the  direction  for  nominal  damages  only.  The  object  of  the 
sale  was  to  measure  the  damages  caused  by  the  default  of  the 
defendant,  and  they  were  diminished  instead  of  being  increased 
by  the  action  of  the  plaintiff. 

We  forbear  further  discussion,  because  the  question  is  no 
longer  open  in  this  court,  as  it  was  involved  in  a  case  recently 
decided  by  us  upon  careful  consideration  after  full  discussion 
by  counsel.  {Moore  v.  Potter^  155  N.  Y.  481.)  In  that  case, 
as  in  this,  the  property  was  sold  at  auction  to  a  representative 
of  the  vendor,  and  the  point  was  distinctly  made  on  the  argu- 
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ment  before  us  that  as  the  vendor  was  the  real  purchaser, 
"  the  sale  was  colorable  only  and  absolutely  without  effect 
upon  the  rights  of  the  parties."  While  we  did  not  discuss  the 
question  in  our  opinion,  it  was  necessarily  involved,  was  passed 
upon  in  consultation  and  decided.  Both  upon  principle  and 
authority  we  think  that  the  amount  for  which  the  yacht  was 
struck  off  to  the  vendor  at  an  auction  sale  fairly  conducted, 
upon  notice  to  the  vendee,  with  no  suspicion  of  fraud  or 
undue  advantage,  was  lawful  evidence  of  the  value  of  the 
yacht  and  presented  a  case  for  the  consideration  of  the  jury. 
The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Haight,  J.  (dissenting).  The  rule  of  damages  for  a  breach 
by  the  buyer  of  a  contract  for  the  sale  of  personal  property  is 
well  settled.  The  seller  may  store  the  property  for  the  buyer 
and  sue  for  the  purchase  price;  or  may  sell  the  property  as 
agent  for  the  vendee  and  recover  any  deficiency  resulting ;  or 
may  keep  the  property  as  his  own  and  recover  tlie  difference 
between  the  contract  price  and  the  market  value  at  the  time 
and  place  of  delivery.  If  he  sells  as  agent  he  may  sell  either 
at  public  or  private  sale,  but  it  must  be  a  sale  made  in  good 
faith  and  in  such  manner  as  to  produce  most  nearly  the  full 
value  of  the  property.  Selling  as  agent  he  cannot  sell  to 
himself.  Selling  involves  contracting  and  a  person  cannot 
contract  with  himself  and  bind  others  thereby.  If  he  could 
sell  to  himself  publicly  he  could  privately,  and  thus  be  able 
to  perpetrate  a  fraud  or  an  injustice  which  might  be  difficult 
to  detect  or  prove.  ( Van  Brocklen  v.  SnieaZlie^  140  N.  Y. 
70,  75 ;  Pollen  v.  Le  Roy,  30  N.  Y.  549,  557 ;  Dustan  v. 
Mc Andrew^  44  N.  Y.  78  ;  Ilayden  v.  Deniets^  53  N.  Y.  426 ; 
Bain  V.  Brown,  56  N.  Y.  285.) 

I  full}'  concur  in  all  that  was  said  in  the  opinion  in  the  case 
of  Moore  v.  Potter  (155  N.  Y.  481),  but  I  do  not  understand 
that  the  question  here  under  consideration  was  raised  or 
involved  in  that  case.  The  sale  then  under  consideration  was 
not  made  to  the  seller,  but  to  anothen  person.     It  is  true  the 
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answer  charged  collusion,  but  the  evidence  upon  that  issue 
was  not  sufficient  to  carry  the  question  to  the  jury.  The  sole 
ground  upon  which  the  General  Terra  reversed  the  judgment 
entered  upon  a  verdict  directed  in  favor  of  the  plaintiff  was 
that  the  sale  was  made  after  a  receiver  of  the  defendant  had 
been  appointed  and  that  such  sale  could  not  be  made  without 
the  consent  of  the  court  appointing  tlie  receiver.  The  ques- 
tion considered  and  determined  in  that  case  was  whether  prop- 
erty contracted  to  be  sold  which  the  purchaser  had  refused  to 
take  passed  to  and  vested  in  the  receiver  of  the  purchaser  so 
that  it  could  not  be  sold  witliout  leave  of  the  court.  Upon 
tliis  question  the  rule  permitting  the  sale  of  personal  property 
by  the  seller  as  the  agent  of  the  purchaser  for  the  purpose  of 
recovering  and  determining  the  damages  of  the  seller  was 
considered,  and  it  was  held  that  the  power  to  sell,  as  agent, 
was  limited  in  meaning  and  did  not  operate  to  vest  the  title 
of  the  property  in  the  receiver  in  such  a  sense  as  to  prohibit 
his  right  to  sell. 

In  this  case  the  sale  was  made  by  the  seller  to  Iiimself.  It 
was  made  through  the  agency  of  an  auctioneer  it  is  true,  but 
the  auctioneer  was  his  agent  and  represented  him  in  the 
transaction. 

I  think  the  judgment  should  be  affirmed. 

Parker,  Ch.  J.,  Bartlett  and  Martin,  JJ.,  concur  with 
Vann,  J. ;  Gray  and  Werner,  JJ.,  concur  with  Haioht,  J. 

Judgment  reversed,  etc. 


Adelbert   Kullman,  Kespondent,   t\  Henry  D.  Cox, 

Appellant. 

1 .  Kbal  Property — Marketable  Tftle  Wu  en  Title  Ib  in  Vendor 
Personally  and  not  as  Trustee.  The  title  to  real  property  is  not 
unmarketable  upon  the  ground  tbat  the  vendor  acquired  it  as  trustee  for 
bis  children  and  not  personaUy,  where  he  derived  it  through  the  fore- 
closure  of  a  purchase-money  mortgage  given  by  his  wife  who  owned  the 
property  and  died  intestate,  leaving  children,  and  on  account  of  his  default 
in  paying  the  interest,  which  he  was  unable  to  pay,  and  without  any  col- 
lusion,  was  foreclosed,  and  bid  in  by  the  mortgagee  for  an  amount  rep- 
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resenting  the  value  of  the  property,  the  decree  providing  that  any  party 
might  purchase  at  the  sale,  and  was  by  bim  conveyed  to  the  vendor,  since 
his  former  relation  to  the  property  and  the  children  did  not  prevent  bim 
from  personally  acquiring  the  title  of  the  mortgagee,  which  was  perfect. 

2.  Whkn  Evidence  that  Pkoperty  Belonged  to  Vendor  Is  Harm- 
less. Testimony  of  the  vendor  to  the  effect  that  the  property  waa 
in  the  first  instance  in  reality  his,  and  that  he  furnished  the  cash  paid 
when  the  deed  was  taken  in  the  name  of  his  wife,  is  not  ground  for  revers- 
ing a  judgment  decreeing  the  specific  performance  of  a  contract  for  its 
purchase  where  the  case  has  been  disposed  of  in  the  courts  below  upon 
the  assumption  that  his  wife  was  the  owner  of  the  property  at  the  Ume  of 
her  death. 

KuUman  v.  Ow?,  42  App.  Div.  620,  affirmed. 

(Argued  May  14,  1901;  decided  June  11,  1901.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered  July 
15,  1899,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  compel  Ihe  specific  performance 
of  a  contract  for  the  purchase  of  real  estate. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Prancia  B,  Chedsey  for  appellant.  As  guardian  in  socage 
there  devolved  upon  the  plaintiff  the  custody  of  the  infants' 
interests  in  the  real  estate  with  its  consequent  responsibilities. 
{Bayer  v.  East,  161  N.  Y.  680.)  The  plaintiff,  as  the  tenant 
for  life  of  the  property  having  the  possession  and  use  thereof, 
was  bound  to  pay  from  his  own  means  the  interest  on  the 
mortgage  as  it  became  due.  {Moseley  v,  Marshall^  22  N.  Y. 
201.)  The  plaintiff  cannot  hold  as  his  own  the  estates  of  his 
infant  children,  the  legal  title  to  which  he  has  acquired,  if  at 
all,  only  by  reason  of  a  default  wholly  his  own.  (Perry  on 
Trusts  [5th  ed.],  §  222 ;  Bennett  v.  Austin^  81  N.  Y.  308 ; 
Ten  EycJc  v.  Craig,  62  N.  Y.  419.)  The  judgment  is  errone- 
ous in  that  it  rests  upon  disputed  questions  of  fact  involving 
the  validity  of  the  title  tendered.  {Brokaw  v.  Duffy^  165 
N.  Y.  391 ;  Greenhlatt  v.  Jlermann,  144  N.  Y.  20 ;  Fleming 
V.  Burnham,,  100  N.  Y.  10 ;  Ahhott  v.  Jaines,  111  K  Y.  676 ; 
Voughtw  WUllaim,  120  N.  Y.  257;  HeUer  v.  Coh^n,  154 
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N.  Y.  299.)  The  defendant  in  this  action  having  notice  that 
the  plaintiff  purchased  the  property  for  his  own  account,  and 
that  he  denies  that  his  children  have  any  right  or  interest  in 
it,  could  not,  if  he  completed  his  purchase,  hold  the  property 
free  from  the  i-ights  and  interests  of  those  children.  (jyDon- 
ohue  V.  Boi8^  159  N.  Y.  102;  Flerrmig  v.  Bumham^  100 
K  Y.  10 ;  PeopU  v.  O,  B.  of  S.  B.  B.  Co.,  92  N.  Y.  98.) 

Sarmcel  Unierrm/er  and  Moses  Weinman  for  respondent. 
The  title  tendered  by  the  plaintiff  is  a  good  marketable  title. 
Hupfel,  the  mortgagee,  acquired  a  good  title  upon  the  fore- 
closure, and  the  plaintiff  was  not  disqualified  by  his  guardian- 
ship in  socage  to  purchase  the  property  from  Hupfel.  {Boyer 
V.  East,  161  K".  Y.  580  ;  CorUn  v.  Baker,  56  App.  Div.  35.) 

Parker,  Ch.  J.  This  record  as  it  comes  to  us  entitles  the 
plaintiff  to  an  affirmance  of  the  judgment,  for  the  facts,  which 
we  must  accept,  are  contained  in  the  findings  of  the  trial 
court.  Every  fact  therein  found  has  some  evidence  to  sup- 
port it  —  indeed  every  material  fact  but  one  is  established  by 
uncontradicted  evidence,  and  that  one  relates  to  the  value  of 
the  property  at  the  time  of  the  foreclosure  sale  ;  the  affirmance 
by  the  Appellate  Division,  therefore,  makes  those  facts  con- 
clusive upon  this  court.  The  question  of  law  presented  is 
whether  the  facts  established  title  in  the  plaintiff  personally 
or  in  him  as  trustee  for  his  children.  The  premises  were  con- 
veyed to  plaintiff's  wife  by  one  Hupfel  in  February,  1886,  to 
whom  she  gave  a  purchase-money  mortgage  for  $3,800.  In 
April,  1895,  plaintiff's  wife  died  intestate  leaving  her  surviv- 
ing her  husband  and  four  minor  children.  The  amount  then 
due  and  unpaid  on  the  purchase-money  mortgage  was  $3,600. 
The  plaintiff  was  not  able  to  pay  the  semi-annual  interest 
due  on  July  1st,  1895,  nor  were  any  of  his  children  able 
to  pay  the  same,  and  the  mortgagee,  Hupfel,  having  failed 
to  receive  his  interest  after  demand  made,''brought  an  action 
to  foreclose  the  mortgage,  which  resulted  in  a  judgment 
of  foreclosure  and  sale,  in  which  it  was  provided  that  any 
party  to  the  action  might   purchase  at  the  sale,  and  under 
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it  Hupfel  parchased  the  property  on  the  16th  day  of  Jan- 
uary, 1896,  for  $4,000.  "  The  price  realized  on  the  fore- 
closure sale  at  least  equaled  what  the  property  was  worth 
at  that  time."  Shortly  thereafter  the  referee  duly  conveyed 
the  premises  to  Hupfel.  "  There  was  no  collusion  between 
Hupfel  and  the  plaintiff  herein  in  instituting  and  prosecuting 
said  foreclosure  suit.  The  foreclosure  action  was  instituted 
and  prosecuted  by  said  Hupfel  in  entii-e  good  faith  for 
his  own  benefit,  because  neither  Adelbert  KuUman  (the 
plaintiff)  nor  any  of  the  owners  of  the  property  paid,  or  were 
able  to  pay,  the  interest  due  on  July  1st,  1895."  Shortly 
thereafter  Hupfel  conveyed  the  premises  to  this  plaintiff, 
and  accepted  in  part  payment  therefor  a  purchase-money 
mortgage  for  $3,800. 

Each  one  of  these  facts  was  established  by  uncontradicted 
evidence  with  the  exception  of  the  one  which  in  effect  asserts 
that  the  property  was  not  at  the  time  of  the  sale  worth  more 
than  the  amount  paid  by  Hupfel.  There  was  a  conflict  of 
testimony  as  to  value,  but  there  was  evidence  fully  justifying 
the  finding  made.  It  is  not  pretended  that  there  was  any 
defect  whatever  in  the  foreclosure  proceedings,  and  it  is 
apparent,  therefore,  from  the  facts  found,  that  Hupfel 
acquired  a  perfect  title  to  the  premises  which  he  could  vest 
in  any  one  to  whom  he  saw  lit  to  convey  them,  and  which  he 
did  vest  in  this  plaintiff  by  his  conveyance  to  him.  Indeed, 
no  one  pretends  that  Hupfel  did  not  acquire  a  good  title  free 
and  clear  from  all  claims  that  the  former  owners  had  in  the 
property  prior  to  the  sale  nnder  the  judgment  of  foreclosure  ; 
nor  is  it  pretended  that  Hupfel  could  not  convey  as  good  a 
title  as  he  had  to  any  one  else.  But  instead  it  is  suggested 
that  the  plaintiff's  former  relation  to  the  property  and  its 
owners  disabled  him  from  acquiring  the  title  which  Hupfel 
concededly  had.  No  authority  is,  or  can  be,  cited  in  sup- 
port of  that  position,  and  one  difliculty  with  the  reasoning 
by  whicli  it  is  sought  to  be  established  is  that  it  proceeds 
upon  an  erroneous  assumption  of  fact,  namely,  that  the  plain- 
tiff prior  to  the  foreclosure  failed  to  discharge  a  doty  he  owed 
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to  the  owners  of  the  property,  that  of  paying  the  interest  on 
the  mortgage.  In  the  first  place  it  may  well  be  doubted 
whether  it  was  his  duty  to  pay  the  interest  had  he  the  money 
with  which  to  pay  it  in  view  of  the  finding  that  the  value  of 
the  property  did  not  exceed  the  amount  of  the  judgment,  for 
it  necessarily  follows  that  the  interest  of  the  children  had  no 
value  whatever,  and  even  a  tenant  by  the  curtesy  is  not  called 
upon  to  pay  money  for  the  protection  of  a  thing  that  is  with- 
out substance  and  is  valueless.  But,  aside  from  the  fact  that 
the  interest  of  the  children  in  the  property  was  without  value 
at  that  time,  the  plaintiff  could  not  pay  the  interest  because 
he  did  not  have  the  money  with  which  to  pay  it,  and  so  the 
trial  court  found  upon  evidence  to  support  it ;  and,  indeed,  it 
should  be  said  that  there  is  not  a  suggestion  in  the  record  to 
the  contrary.  It  follows,  therefore,  that  the  foreclosure, 
which  was  neither  suggested  nor  instigated  by  the  plaintiff, 
was  not  due  to  any  fault  on  his  part.  That  being  so,  the 
plaintiff  had  the  same  right  as  any  other  person  to  purchase 
the  property  of  Hupfel  when  he  found  himself  in  such 
improved  financial  condition  as  warranted  him  in  attempting 
its  acquisition. 

The  plaintiff's  testimony  to  the  effect  that  the  property  was 
in  the  first  instance  in  reality  his,  and  that  he  furnished  the 
$200  that  was  paid  on  account  of  the  purchase  price  at  the 
time  the  deed  was  taken  in  the  name  of  his  wife,  does  not  call 
for  reversal  of  the  judgment,  inasmuch  as  the  case  has  been 
disposed  of  in  all  the  courts  upon  the  assumption  that  the 
plaintiff's  wife  was  the  owner  of  the  property  at  the  time  of 
her  death. 

The  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  J.  (dissenting).  This  action  was  brought,  vendor 
against  vendee,  to  compel  the  specific  performance  of  a  con- 
tract for  the  purchase  of  real  property  in  the  city  of  New  York. 
The  appellant  defended  on  the  ground  that  the  plaintiff's  title 
was  unmarketable.  The  objection  to  the  title  is  based  on  the 
following  facts :  Anna  Maria  Kullman,  the  wife  of  the  plain- 
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tiff,  at  the  time  of  her  death,  which  occurred  April  22Qd5 1885, 
was  seized  in  fee  of  the  premises  subject  to  a  mortgage  exe- 
cuted by  lierself  and  her  husband  to  one  Adolph  G.  Hupfel 
to  secure  the  payment  of  $3,600  on  January  1st,  1889,  with 
interest  payable  semi-annually  on  the  29th  days  of  June  and 
December,  which  mortgage  contained  a  provision  that  in  case 
of  thirty  days'  default  in  the  payment  of  the  interest  the  mort- 
gagee might  elect  that  the  whole  principal  sum  should  become 
due.  Mrs.  Knllman  died  intestate,  leaving  her  surviving  the 
plaintiff  and  four  children,  her  only  heirs  at  law.  At  the 
time  of  their  mother's  death  these  children  were  infants,  the 
oldest  having  been  born  in  1866  and  the  youngest  in  1875. 
The  plaintiff  has  remained  in  continuous  occupation  of  the 
premises  from  his  wife's  death  to  the  trial  of  the  action.  The 
semi-annual  interest  falling  due  on  Jnne  29th,  1885,  was  not 
paid.  On  September  17th,  1885,  the  mortgagee  instituted  an 
action  to  foreclose  the  mortgage,  alleging  the  default  in  the 
June  interest  and  electing  tliat  the  whole  principal  sum  should 
become  due.  Judgment  was  entered  in  the  action  on  Decem- 
ber 19th,  1885.  Under  that  judgment  the  property  was  sold 
for  the  sum  of  $4,000  on  January  22nd,  1886,  to  the  mort- 
gagee, who  subsequently  received  a  deed  therefor  from  the 
referee.  The  property  was  then  conveyed  by  the  mort- 
gagee to  the  plaintiff  by  deed  dated  February  Ist,  1886. 
These  two  deeds  were  recorded  on  the  same  day  in  the  regis- 
trar's otfice.  On  his  purchase  the  plaintiff  executed  a  new 
mortgage  to  Mr.  Hupfel  for  $3,800.  The  appellant  claims 
that  on  these  facts  the  plaintiff's  children  have  an  equita- 
ble claim  to  the  premises  subject  to  the  life  estate  of  their 
father.  On  the  trial,  both  the  plaintiff  and  the  mort- 
gagee testified  as  witnesses.  The  trial  court  found  that 
the  plaintiff  was  unable  to  pay  the  interest  which  accrued 
on  June  29th,  1885,  and  that  the  foreclosure  was  prosecuted 
and  the  sale  had  in  good  faith  without  any  collusion  between 
the  plaintiff  and  the  jnortgagee.  Judgment  was  entered  that 
the  defendant  specifically  performed  his  contract.  This  judg- 
ment has  been  affirmed  on  appeal  by  a  divided  court. 
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The  defendant  was  entitled  under  tlie  contract  to  a  market- 
able title  free  from  donbtful  questions  of  fact  or  law.  {Bf^o- 
haw  V.  Duffy ^  165  N.  Y.  391.)  In  that  case  it  was  held  that 
testimony  taken  on  an  inquisition  tending  to  show  that  a 
grantor  through  whom  the  vendor  traced  title  was  at  the  time 
of  his  grant  of  unsound  mind,  was  sufficient  to  render  the 
title  unmarketable,  though  no  proof  of  the  insanity  of  that 
grantor  was  produced  on  the  trial  of  the  action  and  the  pro- 
ceedings on  the  inquisition  had  been  set  aside.  The  learned 
trial  court  has  found  that  there  was  no  collusion  between  the 
plaintiff  and  the  mortgagee,  and  that  finding  is  conclusive 
upon  us.  This  is  not  sufficient,  however,  under  the  case  cited, 
for  if  the  circumstances  were  such  that  the  defendant's  title 
might  hereafter  be  impeached  or  defeated  by  a  contrary 
determination  of  the  question  of  fact  presented  by  those  cir- 
cumstances, then  the  title  offered  was  not  marketable.  The 
trial  codrt  committed  a  fatal  error  in' the  admission  of  evi- 
dence on  which  its  finding  of  facts  was  based.  The  plaintiff 
was  allowed  to  testify  over  the  defendant's  objection  and 
exception  that  the  property  was  in  reality  his ;  that  he  paid 
the  consideration  on  its  original  purchase  and  had  the  convey- 
ance made  to  his  wife.  The  statute  is  explicit  that  in  such 
cases  there  is  no  title,  legal  or  equitable,  in  the  person  who 
pays  the  consideration.  (1  R.  S.  p.  78,  §  51.)  The  fact  did 
not  in  any  way  diminish  or  vary  the  plaintiff's  duty  to  his 
infant  children  who  inherited  the  remainder  subject  to  his  life 
estate.  There  is  this  further  to  be  said  :  In  any  action  that 
might  hereafter  be  brought  by  the  children  against  the  appel- 
lant, if  he  should  take  title,  the  plaintiff  would  not  be  a  compe- 
tent witness  to  testify  as  to  personal  transactions  with  his 
deceased  wife. 

The  record  presents  a  still  more  serious  objection  to  the 
title  offered,  a  question  of  law,  to  say  the  least,  of  very  doubt- 
ful determination  and  one  which  should  not  be  decided  except 
in  an  action  to  which  the  remaindermen  are  parties.  "  A 
tenant  for  life  is  a  quasi  or  implied  trustee  for  the  remainder- 
man and  is  accountable  for  the  highest  good  faith."     (Perry 
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84.)  In  acquiring  the  property  from  the  mortgagee,  the 
plaintiff  pat  a  new  incumbrance  upon  it  greater  in  amount  bj 
two  hundred  dollars  than  that  to  which  it  had  been  previously 
subject.  There,  therefore,  arose  no  claim  upon  his  part  for 
contribution  from  the  remainderman.  It  is  also  to  be  observed 
that  the  defendant  was  guardian  in  soodge  of  his  infant  chil- 
dren, and  thus  he  occupied  a  double  relation  of  trust  and  con- 
iidence  to  them.  It  is  unnecessary,  however,  to  pureuethe 
discussion  further.  It  is  sufficient  to  say  that  the  plaintifPs 
title  presents  a  question  of  law,  the  resolution  of  which  in 
favor  of  the  plaintiff  is  by  no  means  certain. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

Martin,  J.  (dissenting).  The  plaintiff,  as  owner  of  a  life 
estate  in  the  property  in  question,  of  which  his  children  were 
remain  .ermen,  of  whom  he  was  guardian  in  socage,  plainly 
occupied  towards  them  the  relation  of  trustee.  (  Wa/rren  v. 
Union  Barik  of  RocJiestery  157  N.  Y.  259.)  It  was  his  duty 
to  pay  the  interest  upon  the  mortgage  thereon.  {House  v. 
House^  10  Paige,  158,  164 ;  Bell  v.  MayoVy  etc,,  of  N.  F".,  Id. 
49 ;  Moseley  v.  Marshall,  22  N.  Y.  201.)  He  failed,  and  the 
premises  were  sold  by  reason  of  his  default.  Almost  imme- 
diately he  repurchased  them  of  the  mortgagee,  by  whom  they 
were  bid  off  upon  the  sale.  Whether  this  transaction  was  in 
good  faith  or  resulted  from  a  collusive  violation  of  his  duties 
as  trustee  was  a  question  of  fact.  In  this  case  it  has  been 
decided  in  his  favor,  so  that,  if  there  were  no  other  parties 
interested,  the  judgment  herein  would  be  conclusive  upon  the 
question  and  the  title  would  be  clearly  marketable.  But  when 
that  transaction  occurred  his  children,  tlie  remaindermen,  were 
infants,  and  the  infancy  of  some  of  them  continued  until  about 
the  time  of  the  commencement  of  this  action.  None  of  them 
were  parties  to  this  or  shown  to  have  been  parties  to  any 
other  action  where  the  question  of  the  validity  or  good  faith 
of  that  transaction  was  involved.  Nor  was  there  any  proof 
that  the  plaintiff  has  in  any  way  acquired  or  become  possessed 
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of  their  intcreet  in  the  premises,  unless  under  such  foreclosure, 
sale  and  repurchase  which  may  ultimately  be  declared  void 
as  to  them.  The  defendant  was  entitled  to  a  marketable 
title,  and  cannot  properly  be  required  to  accept  any  other.  '^  A 
title  open  to  a  reasonable  doubt  is  not  a  marketable  title.  The 
court  cannot  make  it  such  by  passing  upon  an  objection  depend- 
ing on  a  disputed  question  of  fact,  or  a  doubtful  question  of 
law,  in  the  absence  of  the  party  in  whom  the  outstanding  right 
was  vested.  He  would  not  be  bound  by  the  adjudication  and 
could  raise  the  same  question  in  a  new  proceeding."  {FUmmg 
V.  Bnmham,  100  N.  Y.  1,  10 ;  BroJeaw  v.  Duffy,  166  N.  Y. 
899.)  ^*  A  purchaser  ought  not  to  be  compelled  to  take  prop- 
erty, the  possession  of  which  he  may  be  obliged  to  defend  by 
litigation.  He  should  have  a  title  that  will  enable  him  to 
hold  his  land  free  from  probable  claim  by  another,  and  one 
that  if  he  wishes  to  sell  would  be  reasonably  free  from  any 
doubt  which  would  interfere  with  its  market  value.  If  it 
may  be  fairly  questioned,  specific  performance  will  be  refused." 
{McPherson  v.  Sohade,  149  N.  Y.  16,  21 ;  Jordcn  v.  PoiUon, 
77  N.  Y.  521 ;  Vaught  v.  WilUams,  120  N.  Y.  253 ;  Shriver 
V,  Shriver,  86  N.  Y.  676 ;  Heller  v.  Cohen,  154  N.  Y.  299, 
806 ;  Ih/ker  Meadow  L.  <t  Imp.  Co.  v.  Cook,  159  N.  Y.  7, 
15.)  The  plaintiff  was  bound  to  show  that  the  title  tendered 
was  good,  or  at  least  marketable  as  against  all  the  world. 
{Simis  y^MoElray,  160  N.  Y.  156,  162.)  This  it  seems  to 
me  he  has  failed  to  do.  If  the  defendant  is  required  to  accept 
the  title  tendered,  possessing  as  he  does  knowledge  of  the 
transaction  of  the  plaintiff  in  obtaining  the  title  to  property 
held  in  trust  for  his  children,  what  assurance  has  the  former 
that  an  action  may  not  be  commenced  against  him  by  the 
remaindermen  to  establish  their  title  to  the  property  and  the 
plaintiff  be  required  to  defend  it  \  Agahi,  what  assurance  has 
the  defendant  that  even  the  plaintiff,  if  called  as  a  witness  in 
such  an  action,  would  not  give  testimony  to  secure  to  his 
children  the  title  to  the  property  for  which  he  had  already 
been  paid  ?  Certainly  the  judgment  in  this  action  would  be 
no  estoppel  to  his  giving  such  testimony,  and  if  willing  to 
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deprive  them  of  their  rights  under  their  mother's  will  in  the 
manner  stated,  might  it  not  well  be  that  after  obtaining  from 
the  defendant  the  consideration  for  the  premises  he  might  be 
equally  willing  to  deprive  him  of  the  property  and  secure  it 
for  his  children  ? 

Under  these  circumstances  and  under  the  principles  estab- 
lished by  the  decisions  of  this  court,  it  seems  to  me  plain  that 
the  defendant  ought  not  to  be  compelled  to  accept  the  title 
offered,  and  that  the  judgment  appealed  from  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Gbay,  O'Beien  and  Wbbnek,  JJ.,  concur  with  Parkbb, 
Ch.  J. ;  Martin  and  Cullbn,  JJ.,  read  dissenting  opinions ; 
Landon,J.,  concurs  with  Oullen,  J. 

Judgment  affirmed. 


Augustus  Van  Horne  Stuyvesant,  Respondent,  v.  Ralph 

Weil,  Appellant. 

Real  Property — Makkbtablb  Title  ~  Error  in  Name  of  Owner 
IN  Summons  in  Foreclosure  Action — Ex  Parte  Order  Amsndinq 
Summons.  The  title  to  real  property  acquired  under  foreclosure  sale  is 
not  unmarketable  because  of  an  error  in  the  name  of  the  owner  in  the 
summons  and  complaint  in  the  foreclosure  action,  which  after  personal 
service  and  although  she  had  not  appeared  was  corrected  by  an  ex  parte 
order,  inserting  her  true  name  therein,  upon  the  ground  that  the  court 
had  not  acquired  Jurisdiction,  and,  therefore,  had  no  power  to  amend,  where 
the  court  properly  determined  that  the  defendant  was  fairly  apprised 
that  she  was  the  party  the  action  was  intended  to  affect,  since,  by  its 
determination  to  that  effect,  it  acquired  Jurisdiction,  and  under  sections 
721  and  728  of  the  Code  of  Civil  Procedure,  relating  to  defects  in  process 
cured  by  judgment  and  amendments  of  process,  it  had  the  power  and  it 
was  its  duty  to  grant  the  order. 

8tuyw9ant  v.  Weil,  41  App.  Div.  651,  reversed. 

(Argued  May  16,  1901;  decided  June  11,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  first  jndicial  department,  made  Jnne  9, 
1899,  reversing  a  judgment  in  favor  of  defendant  entered 
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upon  a.  dismissal  of  the  complaint  by  the  coart  on  trial  a 
Special  Term  and  directing  judgment  for  the  plaintiff. 

The  defendant  bj  an  agreement  in  writing  promised  to 
convey  to  plaintiff  certain  real  estate  known  as  Nos.  741  and 
743  Amsterdam  avenue  and  No.  151  West  Ninty-sixth  street 
in  the  city  of  New  York.  The  plaintiff  claiming  that  the 
defendant's  title  was  defective  brought  this  action  to  compel 
specific  performance,  or  if  it  should  be  decided  that  the  defend- 
ant could  not  give  good  title  that  he  should  be  decreed  to 
refund  to  plaintiff  a  partial  payment  together  with  the  costs 
and  expenses  of  the  search..  The  alleged  defects  were  (1) 
that  the  defendant  acquired  his  title  through  a  certain  mort> 
gage  foreclosure  wherein  the  owner  of  the  equity  of  redemp- 
tion was  not  named  as  a  party  defendant  in  either  the  sum- 
mons or  the  complaint  and  did  not  appear  in  the  action  prior 
to  the  entry  of  judgment ;  (2)  that  notice  of  the  pendency  of 
said  foreclosure  was  not  filed,  as  required  by  statute,  against 
such  owner,  and  (3)  that  the  judgment  was  not  entered  in  the 
foreclosure  action  in  accordance  with  statute. 

June  5th,  1896,  foreclosure  proceedings  for  non-payment  of 
interest  —  the  right  to  demand  the  principal  not  being  insisted 
upon  —  were  brought  under  a  first  mortgage  by  Simon  Prets- 
feld  and  the  summons  and  complaint  therein  named  Emma 
J.  Stockton  as  a  defendant  and  as  so  written  they  were  per- 
sonally served  on  Mary  J.  Stockton,  who  was  at  that  time 
the  owner  of  the  fee  of  the  premises.  More  than  twenty 
days  thereafter  an  atridavit  was  presented  to  the  court  entitled 
in  the  foreclosure  action  in  which  it  was  stated  that  ^'  the 
summons  and  complaint  herein  were  duly  served  on  the 
defendant  Stockton ;  *  *  *  that  through  inadvertence 
defendant  Stockton  was  made  party  defendant  by  the  name  of 
Emma  J.,  whereas  her  name  is  in  .  fact  Mary  J.  Stockton." 
Upor  this  affidavit  "an  ex  pa/rte  order  was  entered  amending 
"the  summons  and  complaint  and  all  other  papers  herein 
*  *  *  by  striking  out  the  name  of  Emma  J.  Stockton 
where  the  same  appears  and  inserting  in  lieu  thereof  the  name 
Mary  J.  Stockton  as  one  of  the  defendants  in  this  action."" 
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The  name  Mary  J.  Stockton  was  used  in  all  subsequent  steps 
in  the  action,  and  all  proceedings  therein  were  as  usual  in 
actions  of  foreclosure.  The  premises  were  sold  July  30th, 
1896.  A  surplus  of  $928.75  resulted,  and  in  the  proceedings 
subsequently  taken  for  the  distribution  thereof,  Mary  J.  Stock- 
ton was  served,  and  she  appeared  and  consented  to  the  pay- 
ment of  the  surplus  to  the  mortgagee  of  the  second  mortgage. 

Edward  W.  S.  Johnston  and  Isaac  Fromme  for  appellant. 
It  bemg  admitted  that  Mary  J.  Stockton  was  personally  served 
with  the  summons  and  complaint  in  the  action,  the  judgment 
is  not  open  to  collateral  attack,  but  is  binding  upon  the  said 
Mary  J.  Stockton  and  title  derived  therethrough  is  a  good  and 
marketable  title,  quite  irrespective  of  the  order  amending  the 
summons,  complaint  and  all  other  papers  in  the  action,  and 
whether  said  Mary  J.  Stockton  was  ever  served  with  a  sum- 
mons or  amended  summons  with  her  name  correctly  described 
therein.  (Douglas  v.  Haherst/ro^  8  Abb.  [N.  C]  230 ;  Paint 
Lumber  Co,  v.  GaWraith^  38  App.  Div.  70;  Dayton  v. 
Parke^  142  N.  Y.  391 ;  Oage  v.  Peetsch,  19  Misc.  Rep.  372 , 
Smith  v.  C.  Trust  Co.,  154  N.  T.  333 ;  Steinhardt  v.  Bake7% 
•20  Misc.  Rep.  474;  O'Conmor  v.  Felix,  87  Hun,  179;  Mur- 
phy v.  Shea,  143  N.  T.  78 ;  McOaughey  v.  Woods,  4  W. 
Rep.  480.)  The  court  had  the  power  to  grant  the  order  of 
June  27,  1896,  amending  the  summons  and  complaint  and  all 
other  papers  herein  by  striking  out  the  name  Emma  J. 
Stockton  where  the  same  appears,  ahd  inserting  in  lien 
thereof  the  name  Mary  J.  Stockton  as  one  of  the  defend- 
ants in  the  action.  {Beilly  v.  TT.  Pub.  Co.,  14  N.  T.  S.  R. 
390 ;  Van  Wyck  v.  ITardy,  4  Abb.  Ct.  App.  Dec.  496,  affg. 
11  Abb.  Pr.  473 ;  20  How.  Pr.  222 ;  Tasket*  v.  Wallace,  6 
Daly,  365 ;  Harrison  v.  U.  T.  Co.,  80  Hun,  463 ;  Yander^ 
heyden  v.  Gary,  38  How.  Pr.  367 ;  Weil  v.  Martin,  1  Civ. 
Pro.  Rep.  133 ;  24  Han,  645 ;  F.  Nat.  Bank  v.  Williams,  9 
Civ.  Pro.  Rep.  212;  Hilton  v,  Sinsheimer,  5  Civ.  Pro.  Rep. 
355 ;  Dean  v.  Gilbert,  92  Hun,  427 ;  Evoy  v.  F.  Aid  Soc., 
51  N.  Y.  S.  R.  38.) 
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Ztioius  H,  Beers  for  respondeut.  When  the  judgment  of 
foreclosure  was  entered  in  Pretzfeld  v.  Zawrencey  the  court 
did  not  have  jurisdiction  of  Mary  J.  Stockton,  the  owner  of 
the  equity.  That  judgment  as  to  her  is,  therefore,  absolutely 
void.  {Fa/nnham  v.  Hildreth^  32  Barb.  277 ;  SohoeUJcopf  v. 
Ohmeis,  11  Misc.  Rep.  253 ;  McGiU  v.  WeUy  10  N.  Y.  Supp. 
246 ;  Gardner  v.  Kraft,  52  How.  Pr.  499 ;  Miller  v.  Foley, 
28  Barb.  630;  Muldoon  v.  Pierz,  1  Abb.  [N.  C]  309; 
Wie/Ue  v.  Schwarz,  22  J.  &  S.  169.)  If  Mary  J.  Stockton 
was  not  bound  bv  the  service  of  a  summons  addressed  to 
Emma  J.  Stockton,  then  it  must  follow  that  the  court  had  no 
power  by  an  ex  pwrte  order  of  amendment  to  bring  her  in  and 
make  its  judgment  binding  upon  her.  (Code  Civ.  Pro.  §  721.) 
The  judgment  in  Pretzfeld  v.  Lawrep,ce  was  not  merely  irreg- 
ular or  voidable,  but  was  absolutely  void  and  a  nullity  so  far 
as  Mary  J.  Stockton  was  concerned.  (  Winelow  v.  Clark,  47 
N.  Y.  261 ;  Miller  v.  Beehnan,  50  N.  Y.  337 ;  Landon  v. 
Townsliefid,  112  N.  Y.  93;  Smith  v.  Central  Trust  Co,,  154 
N.  Y.  333 ;  Ferguson  v.  Crawford,  70  N.  Y.  256 ;  Freeman 
on  Judgments  [3d  ed.],  125 ;  Berhovntz  v.  Brown,  3  Misc. 
Eep.  1 ;  Pringle  v.  Woolworth,  90  N.  Y.  502.) 

Pabker,  Ch.  J.  This  action  is  brought  on  the  equity  side 
of  the  court  to  compel  the  defendant  to  convey  the  title  of 
certain  premises  to  the  plaintiff  in  pursuance  of  the  terms  of  a 
written  contract,  or,  if  unable  to  convey  a  marketable  title, 
that  he  be  decreed  to  i*eturn  a  partial  payment  made  by  the 
plaintiff.  The  trial  court  held  that  the  title  was  marketable 
and  decreed  specific  performance.  The  Appellate  Division 
reached  a  contrary  conclusion  and  so  reversed  the  judgment. 

The  defendant's  title  comes  through  a  foreclosure  of  a  mort- 
gage while  Mary  J.  Stockton  was  the  owner  of  the  fee,  but 
in  the  summons  and  complaint,  both  of  which  were  duly 
served  upon  her,  she  was  called  Emma  J.  Stockton.  Later 
the  attorney  for  the  plaintiff,  without  notice  to  Mary  J.  Stock- 
ton, obtained  an  order  amending  the  summons  and  complaint 
so  as  to  correctly  t»tate  her  given  name  in   pursuance  of  the 
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authority  conferred  by  section  72?  of  the  Code  of  Civil  Pro- 
cedure, which  provides  tliat  the  court  luay,  "  before  or  after 
judgment,  in  furtherance  of  justice,  *  »  »  amend  any 
process,  pleading,  or  other  proceeding,  by  adding  or  striking 
out  the  name  of  a  person  as  a  party,  or  by  correcting  a  mis- 
take in  the  name  of  a  party." 

The  contention  that  the  court  had  no  power  to  amend  the 
summons  and  complaint  as  provided  by  the  order  is  founded 
upon  the  claim  that  the  court  had  not  acquired  jurisdiction  of 
defendant  Stockton  by  the  personal  service  of  the  summons 
and  complaint  upon  her  becanse  of  the  error  therein  in  respect 
to  her  given  name.  But  we  cannot  concur  with  a  view  that 
insists  upon  it  that  any  error  appearing  in  a  summons  in  the 
name  of  a  defendant  prevents  the  court  from  acquiring  juris- 
diction of  such  defendant,  notwithstanding  he  was  fully 
apprised,  when  service  of  the  summons  was  made  upon  him, 
that  he  was  the  party  intended  to  be  named  therein  and 
affected  thereby :  a  view  directly  antagonistic  to  both  the 
letter  and  the  spirit  of  sections  721  and  728  of  the  Code, 
the  first  of  which  declai'es  that  a  judgment  of  a  court  of  record 
shall  not  "  be  impaired  or  affected,  by  reason  of  either  of  the 
following  imperfections,  omissions,  defects,  matters,  or  things, 
in  the  ji>rooe8s,  pleadings,  or  other  proceedings : 

u  «  «  «  9  Pqj.  ^  mistake  in  the  name  of  a  party  or  other 
person  *  *  *  where  the  correct  name  *  *  *  has  been 
once  rightly  stated,  in  any  of  the  pleadings  or  other  proceed- 
ings," while  the  latter  section  provides  for  correcting  a  mistake 
in  the  name  of  a  party  as  it  appears  in  the  summons,  which  of 
course  presupposes,  in  case  of  prior  service,  that  jurisdiction 
has  already  been  acquired.  The  object  of  the  summons  is  to 
apprise  the  party  defendant  that  the  plaintiff  therein  seeks  a 
judgment  against  him  so  that  he  may  take  such  steps  as  may 
seem  advisable  to  protect  his  interests,  and  in  order  to  assure 
its  coming  to  his  attention  the  statutjs  requires  personal  service 
of  the  summons  to  be  made  when  it  is  possible  to  do  so.  It  may 
happen,  as  in  this  case,  that  the  defendant's  name  is  not  cor- 
rectly stated  in  the  summons,  and  in  such  case  it  is  the  duty  of 
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the  court,  when  properly  moved,  to  determine  whether,  not- 
withBtanding  the  error,  the  defendant  was  fairly  apprised 
whether  he  was  the  party  the  action  was  intended  to  affect, 
and  if  the  answer  of  the  court  be  in  the  affirmative,  its  deter- 
mination must  be  that  the  court  acquired  jurisdiction.  In  our 
judgment  the  facts  disclosed  by  this  record  permit  only  one 
answer  to  the  question,  Was  Mary  J.  Stockton  fairly  apprised 
by  the  summons  and  complaint  served  upon  her  that  the  object 
of  the  action  was  to  foreclose  a  mortgage  upon  the  premises 
owned  by  her  ?  viz.,  that  she  was.  That  being  so,  it  follows  that 
it  was  the  duty  of  the  court,  when  applied  to,  to  hold  that  juris- 
diction had  been  acquired  and  thereupon  to  grant  such 
amendments  in  furtherance  of  justice  as  the  statute  author- 
ized: That  is  precisely  the  course  of  procedure  taken  in  the 
foreclosure  action.  After  the  summons  had  been  personally 
served  upon  Mrs.  Stockton  more  than  twenty  days  the  fact 
that  there  was  an  error  in  her  given  Itame,  as  it  appeared  in 
the  summons,  and  of  what  that  error  consisted  was  brought  to 
the  attention  of  the  court,  which  thereupon  decided  to  amend 
the  summons  and  complaint  so  that  the  defendant's  name 
should  correctly  appear  in  every  paper  entitled  in  the  action. 
The  decision  expressed  necessarily  involved  a  decision  not 
expressed,  but  nevertheless  made,  that  the  court  had  acquired 
jurisdiction  of  the  defendant  in  the  action,  and  hence  it  fol- 
lows that  the  court  could  and  should  have  made  the  order 
amending  the  summons  and  complaint  so  as  to  state  defend- 
ant's given  name  properly.  The  decision  was  correctly  made, 
and  it  foll6w8  necessarily  that  the  purchaser  at  the  foreclosure 
sale  acquired  a  marketable  title. 

We  have  not  alluded  to  the  decisions  of  the  several  Spe- 
cial and  General  Terms  which  the  Appellate  Division  felt 
called  upon  to  follow.  Their  foundations  were  laid  long 
before  sections  721  and  723  of  the  Code  came  into  existence 
as  marking  features  of  a  distinct  legislative  policy  to  stop  the 
sacrifice  of  things  of  real  substance  upon  the  altar  of  mere 
technicality,  and  hence  a  discussion  of  them  can  serve  no  use- 
ful purpose. 
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The  order  of  the  Appellate  Division  should  be  reversed  and 
the  judgment  of  the  Trial  Term  affirmed,  with  costs  to  the 
appellant  in  all  courts. 

Gray,  O'Brien.  Martin,  Landon  and  Cullen,  JJ.,  concur ; 
Werner,  J.,  not  sitting. 

Ordered  accordingly. 


Daniel  Bradley,  Respondent,  v.  Seaboard  National  Bank, 

Appellant. 

Fraud — False  Statement  in  Report  to  Commercial  Agency.  A 
finding,  upon  the  trial  of  an  action  to  recover  the  amount  of  a  deposit 
in  defendant's  bank  to  the  credit  of  plaintiff's  assignor,  a  firm  doing  busi- 
ness in  Colorado,  that  a  statement  by  the  firm  of  its  financial  condition  to 
a  commercial  agency,  with  the  knowledge  that  it  would  and  the  intent 
that  it  shonld  be  relied  upon  by  parties  giving  it  credit,  was  false  and 
fraudulent,  is  justified  by  evidence  that  the  statement  contained  two 
items,  "  Capital  stock  paid  in  |500,000.  Undivided  profite  $20,692.88  '*  — 
that  not  to  exceed  $50,000  had  been  paid  in  in  money,  the  balance  having 
been  paid  in  out  of  subsequent  profits,  consisting  of  second  mortgages 
taken  by  the  firm  to  secure  commissions  upon  loans  made  by  it  secured 
by  first  mortgages,  which  in  considerable  numbers  were  guaranteed 
by  it  and  sold,  and  that  the  second  mortgages  practically  proved  to  be 
valueless;  and  where  the  defendaht  has  discounted  the  firm  note  relying 
upon  the  statement,  the  note,  although  not  due  at  the  time  of  the  assign- 
ment, may  properly  be  set  off  against  the  deposit. 

BraMey  v.  Seaboard  Nat,  Bank,  46  App.  Div.  550,  reversed. 

(Argued  May  24.  1001;  decided  June  11,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  first  judicial  department,  made  January 
5,  1900,  reversing  a  judgment  in  favor  of  defendant  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a  jury 
and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Hermcm  Aaron  for  appellant.  Defendant  had  a  right  to 
rely  npon  the  commercial  agency  statement.  {Humphrey  v. 
SrmOi,  7  App.  Div.  442 ;  Bliss  v.  SicJdes,  142  N.  Y.  647 ; 
Goodnjovn,  v.   Ooldsmith,  17  J.  &  S.  101 ;  King  v.  Munzer^ 
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69  N.  Y.  S.  R.  518;  Tindle  v.  Birkett,  57  App.  Div.  450; 
Si/rickland  v.  WiUis,  43  S.  W.  Rep.  602 ;  WUmot  v.  Lyon^ 
11  Ohio  C.  C.  238.)  The  advance  and  credit  were  induced 
to  be  made  by  the  Seaboard  National  Bank  by  false  repre- 
sentations. {Clafim  V.  Moore^  10  J.  &  S.  262;  King  v. 
Mtmzer,  59  N.  Y.  S.  R.  518 ;  K  L.  Ins.  Co.  v.  Nelson^  78 
N.  Y.  137;  Bach  v.  Levy,  101  N.  Y.  511;  Camjpbell  v. 
Woodwarth^  20  N.  Y.  499 ;  Parmenter  v.  Fitzpatricky  135 
N.  Y.  190 ;  Godvyin  v.  Frwncia,  L.  R.  [5  C.  P.]  295 ;  OiU  v. 
l£cNa/meey  42  N.  Y.  44.)  The  misrepresentations  made 
amounted  to  fraud  in  law,  and  the  Appellate  Division  erred 
in  its  conception  of  the  rule  relating  to  fraud.  (Bennett  v. 
Judson^  21  N.  Y.  238 ;  Addison  on  Torts,  1007 ;  1  Bigelow 
on  Fraud,  514;  Hadcock  v.  Osmer,  153  N.  Y.  608 ;  B^dltU 
V.  FarraTy  42  Minn.  8 ;  Hexter  v.  Basty  125  Penn.  St.  52 ; 
WdU  V.  McGeoch,  71  Wis.  196;  Swayne  v.  Waldo,  73 
Iowa,  749 ;  Cradg  v.  Ward^  1  Abb.  Ct.  App.  Dec.  454 ; 
Evans  v.  Edmonds^  13  C.  B.  777 ;  Walters  v.  Eaves,  105 
Ga.  584 ;  Kramier  v.  Bjerrum,  19  App.  Div.  332.) 

PMLip  Carpenter  for  respondent.  The  Appellate  Division 
properly  held  that  there  was  no  evidence  from  which  any 
inference  could  be  drawn  that  the  statement  to  the  mercantile 
agency  was  false  or  misleading.  {Greeffy.  E.  L.  Assur.  Soc., 
160  N.  Y.  19 ;  People  ex  rel.  v.  Feitner,  166  N.  Y.  129.) 
The  statement  to  the  mercantile  agency  was  not  proximately 
connected  with  the  renewal  of  the  note  for  $7,500,  in  August, 
1893.  It,  therefore,  follows  that  even  if  tliere  had  been  fraud 
in  regard  to  the  original  loan  none  is  proved  in  connection 
with  the  renewal  two  years  later.  (15  Am.  &  Eng.  Ency.  of 
Law,  297,  298 ;  MaciiUar  v.  McKinley,  99  N.  Y.  353 ;  Bliss 
V.  SicMes,  50  N.  Y.  S.  R.  139  ;  142  N.  Y.  647 ;  N.  CuUery 
Co.  V.  Bahcocky  22  Hun,  481 ;  Brackett  v.  Chriswold,  112 
N.  Y.  454.)  There  was'  no  proof  of  fraudulent  intent. 
{Kountze  v.  Kennedy^  147  N.  Y.  124;  MacuUar  v.  McKin- 
ley,  99  N.  Y.  353  \  K  C  <&  B.  Co.  v.  Avery,  83  N.  Y.  31 ; 
CopriY.  HoUister,  124  N.  Y.  644;  Victor  v.  Eenlien,  33 
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Hun,  549 ;  W.  BaUan  Co.  v.  Tampan,  70  Hun,  406 ;  C.  B. 
C.  Co.  V.  Hertd,  35  N.  Y.  S.  R.  671 ;  Morris  v.  WeUsj  26  N. 
Y.  S.  R.  9 ;  Shtdtz  v.  HoagUnd,  85  N.  Y.  467 ;  V.  MarUe 
Co.  V.  Snhith,  41  N.  E.  Rep.  973.) 

Lakdon,  J.  The  action  is  to  reco^^er  the  balance  of  a 
deposit  in  the  defendant's  bank  to  the  credit  of  the  iinn  of 
Crippen,  Lawrence  &  Co.,  of  Denver,  Colorado,  September 
18,  1893,  on  which  day  the  iinn  made  an  assignment  in  insol- 
vency. The  bank  on  that  date  held  the  firm's  note  for  $7,500, 
wliich  would  not  become  due  until  November  following.  The 
defense  is  that  the  bank  loaned  \he  amount  of  the  note  to  the 
firm  on  the  credit  of  its  false  and  fraudulent  statement  to  a 
mercantile  agency  as  to  its  assets  and  liabilities,  and,  there- 
fore, had  the  right  to  disaffirm  and  cancel  the  credit  and  set 
oif  the  note  agarnst  the  deposit. 

The  trial  court  found  that  "Crippen,  Lawrence  &  Co., 
through  whom  the  plaintiff  claims  by  assignments,  did,  prior  to 
the  loan  hereinafter  mentioned,  make  a  statement  of  their 
financial  condition  to  a  commercial  agency,  with  the  knowl- 
edge that  the  same  would  be  used  and  relied  upon  by  parties 
giving  credit  to  said  firm,  and  with  the  intent  and  purpose 
that  it  should  be  so  used  and  relied  upon.  That  said  statement 
was  false,  misleading  and  fraudulent  in  material  particulars. 

''  That  prior  to  the  time  of  the  making  of  the  assignment 
for  the  benefit  of  creditors  by  said  firm,  said  firm  procui-ed 
from  the  defendant  a  loan  of  a  sum  exceeding  the  amount  in 
controversy  herein,  and  on  which  there  was  unpaid  at  the 
time  of  said  assignment  for  the  benefit  of  creditors  a  sum 
exceeding  the  said  amount  in  controversy. 

"That  said  loan  was  made  by  the  defendant  and  subse- 
quently extended  by  the  said  defendant  upon  the  faith  and 
reliance  of  the  aforesaid  statement  made  to  the  commercial 
agency." 

Upon  the  facts  found  by  the  trial  court,  the  judgment  for  the 
defendant  was  authorized.  This  judgment  was  reversed  on  the 
law,  and  not  on  the  facts.     No  exceptions  taken  during  the  trial 
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are  brought  to  our  notice.  We  cannot  review  the  facte,  and  the 
only  question  of  law  for  our  consideration  is  whether  the  trial 
court  found  any  fact  material  to  the  judgment  for  the  defend- 
ant without  any  evidence  tending  to  support  it. 

The  statement  referred  to  was  dated  June  1,  1891,  and  con- 
sisted of  a  table  of  assets  amounting  to  |il,150,123.48,  and  a 
table  of  liabilities  of  the  same  amount.  In  the  table  of  lia- 
bilities were  these  two  items :  "  Capital  stock  paid  in,  $500,000. 
Undivided  profits,  $29,692.33." 

The  testimony  of  a  member  of  the  firm  was  to  the  effect 
that  not  to  exceed  $50,000  of  capital  stock  was  paid  in  in 
money,  but  that  the  balance  was  paid  in  out  of  subsequently 
accruing  profits.  But  his  evidence  was  to  the  eflfect  that  the 
profits  consisted  in  second  mortgages  taken  by  the  firm  to 
secure  commissions  upon  the  loans  made  by  the  firm,  which 
loans  were  secured  by  first  mortgages,  and  that  the  first  mort- 
gages were  in  considerable  numbers  guaranteed  by  the  firm 
and  then  sold  to  eastern  investors,  and  that  the  second  mort- 
gages practically  proved  to  be  valueless. 

The  trial  judge  could  find  upon  the  evidence  that  the 
so-called  profits  of  the  firm  were  figures  on  paper,  the  chief 
value  of  which  was  to  give  a  color  to  the  truth  of  the  firm's 
financial  statement  and  enable  it  to  borrow  money.  No  amount 
of  bookkeeping  by  the  firm  itself  could  make  it  true  that  the 
part  of  the  capital  which  consisted  of  these  so-called  profits 
was  paid  in. 

The  trial  court  could  also  find  that  this  statement  was 
fraudulent,  and,  as  it  did  its  office  in  procuring  credit  with 
the  defendant,  the  time  which  elapsed  between  the  date  of  the 
statement  and  the  date  of  the  note  does  not  seem  to  be 
important.  The  firm  cannot  be  heard  to  say  that  its  mis- 
chievous force  was  operative  longer  than  it  expected  it  to  be. 

The  order  of  the  Appellate  Division  should  be  reversed, 
and  judgment  of  the  trial  court  affirmed,  with  costs. 

O'Hrikn,  Martin,  Cullkn  and  Wkrnkr,  JJ.,  concur; 
Parkkr,  Ch.  J.,  not  sitting;  Gray,  J.,  not  voting. 

Ordered  accordingly. 


190l.]  Nehasane  Park  Assn.  v.  Lloyd.  431 


N.  Y.  Rep.]  Statement  of  ease. 


Nehasane  Park  Association,  Respondent,  v.  Aaron  Lloyd, 

Appellant. 

1.  Tax  Deed  —  Erroneous  Absessment  upon  Lands  not  within 
Description  of  Special  Statute.  An  assessment  for  a  local  ImprDve- 
ment  upon  lands  in  township  41  of  Totten  and  Crossfleld's  purchase,  lying 
wholly  within  the  county  of  Herkimer,  under  a  special  act  of  the  legisla- 
ture (Chap.  847,  Laws  of  1858),  which  authorized  commissioneTs  to  impose 
taxes  therefor  upon  lands  lying  within  that  township  '*in  the  county  of 
Hamilton ''  is  void,  and  a  deed  of  the  state  comptroller  hased  thereon  is 
invalid. 

2.  Sale  for  Valid  and  Invalid  Taxes  Void.  A  deed  of  the  state 
complroller  based  upon  a  sale  for  unpaid  taxes  levied  during  a  series  of 
years  some  of  which  are  valid  and  others  invalid,  is  vdd  and  conveys  no 
valid  title  to  the  property  thus  assessed. 

8.  Chapter  448,  Laws  op  1886,  when  Relied  upon  as  a  Statute  of 
Limitation  Must  Be  Pleaded.  The  contention  that  any  defects  existing 
in  the  deeds  have  been  cured  by  the  provisions  of  chapter  448  of  the 
Laws  of  18*5,  relating  to  sales  of  lands  of  non-residents  for  unpaid  taxes, 
is  without  force  in  a  case  where  so  far  as  applicable  the  statute  must  be 
regarded  as  a  statute  of  limitation  and  has  not  been  pleaded  as  a  defense. 

Nehasane  Park  A»m,  v.  JUayd,  45  App.  Div.  681,  affirmed. 

(Argued  May  14,  1901;  decided  June  11,  1001.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  2,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Theodore  F,  O.  Demarest  for  appellant.  The  defendant's 
tax  deed  of  1874  is  valid  and  sustainable  without  the  aid  of 
statutory  cure  or  limitation.  {Lloyd  v.  Thomson^  94  N.  T.  S. 
K.  72 ;  People  ex  rel.  v.  Clute,  50  N.  Y.  451 ;  W.  Ttumpihe 
Co.  V.  M^Ke<m,  6  Hill,  616 ;  Reynolds  v.  Holland,  35  Ark. 
56 ;  LindeUy  v.  WiUiams,  20  N.  J.  Eq.  93 ;  State  of  N.  J. 
V.  Orcmge,  32  N.  J.  L.  49 ;  Commonwealth  v.  Marshall,  69 
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Penn.  St.  328  ;  State  ex  rel.  v.  Timmey  56  Wis.  423 ;  Brovyn 
V.  HamUty  8  Lea,  732 ;  Burch  v.  Newhury,  10  N.  Y.  374.) 
The  defendant's  tax  deed  of  1884  is  valid.  (L.  1885,  ch.  448  ; 
Meigs  v.  Roberts^  162  N.  Y.  371.)  Defendant  can  have  the 
full  beneficial  effect  of  Laws  of  1885,  chapter  448,  if  and 
where  needed,  though  no  objection  was^  taken  in  the  answer 
that  the  action  was  bari*ed  by  the  Statute  of  Limitations. 
{People  V.  Turner y  145  N.  Y.  461 ;  Marsh  v.  Nehasaiie  Park 
Assn.^  25  App.  Div.  35 ;  People  v.  Turner,  117  N.  Y.  233 ; 
OHrander  v.  Darling^  127  N.  Y.  79 ;  Turner  v.  New  Tork^ 
168  U.  S.  94 ;  Saranac  Ixmdy  etc.,  Co.  v.  Comptroller^  177 
U.  S.  318 ;  Angell  on  Lim.  [6th  ed.]  312 ;  Fisher  v.  Pond,  1 
Hill,  672  ;  Bell  v.  Tates,  38  Barb.  627 ;  2  Chitty  on  PI.  450. 

Cha/rles  E.  Snyder  for  respondent.  Defendant's  tax  deed 
of  April  17,  1874,  is  null  and  void  because  the  special  road 
commissioners  had  no  authority  to  assess  a  tax  upon  township 
41,  Herkimer  county.  (L.  1853,  ch.  347.)  The  tax  deed  of 
April  17, 1874,  cannot  be  validated,  and  jurisdiction  conferred 
nunc  pro  tum^c  upon  the  special  commissioners  to  assess  the  land 
in  question,  by  striking  out  the  words  "in  the  county  of 
Hamilton,"  from  section  2,  chapter  347,  Laws  of  1853. 
{Joslyn  V.  Rockru)dly  128  N.  Y.  334;  Sanders  v.  Downs^  141 
N.  Y.  422;  Cooley  on  Taxn.  393,  405,  406;  Tallman  y. 
White,  2  N.  Y.  66 ;  Dever  v.  Hagerty,  43  App.  Div.  354 ; 
Matter  of  N.  T.  C  dk  H.  R.  R.  R.  Co.,  90  N.  Y.  342;  Zink 
v.  McManus,  121  N.  Y.  259 ;  Dike  v.  Lewis,  2  Barb.  344 ; 
OaTdey  v.  Healey,  38  Hun,  244 ;  Jackson  v.  Healy,  20  Johns. 
495.)  Begardiug  Laws  of  1885,  chapter  448,  as  a  statute  of 
limitation,  the  defendant  cannot  avail  himself  thereof  upon 
this  appeal  as  to  either  tax  deed  for  the  reason  that  the  statute 
is  not  pleaded.  {Meigs  v.  Roberts,  162  N.  Y.  377 ;  Johnson 
V.  A.  i&  S,  R,  R.  Co.,  54  N.  Y.  416 ;  Acker  v.  Acker,  81  N. 
Y.  143;  ffulbert  v.  Clark,  128  N.  Y.  295;  Cromwell  v. 
MacLean,  123  N.  Y.  474,  Phillips'  Code  Pleadings,  §  336; 
PeopU  V.  Turner,  117  N.  Y.  227  ;  Retzer  v.  Wood,  109  U.  S. 
185  ;  Van  Hook  v.  WhiUock,  2  Edw.  Ch.  304 ;  7  Paige,  373 ; 
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Day  V.  Dun/iamy  2  Johns.  Ch.  182  ;  Sears  v.  Shafer,  6  N.  Y. 
26d.)  Defendant  is  a  non-resident  and  cannot  avail  himself 
of  a  statnte  of  limitations  of  this  state  in  an  action  brought 
against  him  by  a  resident  as  to  either  of  his  tax  deeds.  {Bug- 
gies V.  Keeler^  3  Johns.  266 ;  Mallory  v.  T.  li.  R.  Co,^  3 
Abb.  Ct.  App.  Dec.  139;  Code  Civ.  Pro.  §§  390,  401; 
Hamilton  v.  R.  Ins.  Co.^  156  N.  Y.  327 ;  Jones  v.  Andrews^ 
10  Wall.  327 ;  St.  Z.  &  S.  F.  Ry.  Co.  v.  McBride,  141  U.  S. 
127 ;  Dow)ies  v.  Plicenix  Bank^  6  Hill,  297 ;  Mahaney  v. 
Penman^  4  Dner,  603 ;  A.  A.  P.  Co.  v.  D.  P.  Co.^  50  App. 
Div.  273 ;  Hart  v.  Sansorn^  110  U.  S.  151 ;  Roller  v.  HoUy^ 
176  U.  S.  403.) 

O'Brien,  J.  The  subject-matter  of  this  action  is  a  tract  of 
forest  land  containing  two  thousand  two  hundred  and  fifty 
acres,  constituting  the  northwest  angle  of  township  forty-one, 
Totten  and  Crossfield's  purchase,  in  the  county  of  Herkimer. 
The  action  was  commenced  in  December,  1894,  and  its  pri- 
mary object,  doubtless,  was  to  determine  whether  the  title  to 
this  land  is  in  the  plaintiff  or  the  defendant.  The  action  has 
taken  the  form  of  one  in  equity,  in  behalf  of  the  plaintiff  to 
set  aside  deeds  given  to  the  defendant  upon  a  sale  of  the  land 
for  taxes.  It  is  not,  therefore,  an  action  of  ejectment,  and  the 
rule  that  the  plaintiff  must  succeed  upon  the  strength  of  his 
own  title,  and  not  upon  the  weakness  of  his  adversary's,  has 
no  application.  The  plaintiff  alleged  in  the  complaint  that  it 
had  title  and  that  it  was  in  possession  of  a  small  part  of  the 
tract.  The  learned  trial  court  has  found  all  the  facts  in  favor 
of  the  plaintiff's  title  and  right  of  possession  and  has  found 
that  the  tax  deeds  under  which  the  defendant  claims  are  null 
and  void.  We  must,  therefore,  enter  upon  a  review  of  the 
case,  not  only  with  a  general  finding  by  the  trial  court  that 
the  plaintiff  has  a  good  title  to  the  land  in  controversy,  but 
also  with  special  findings  of  fact  which  support  that  conclu- 
sion. The  particular  facts  which  render  the  defendant's  deeds 
invalid  have  also  been  found  and  they  are,  in  substance,  that 
the  taxes  which  resulted  in  the  sales  and  conveyances  under 
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which  the  defendant  claims  were  not  lawfully  imposed  and, 
virtually,  that  the  sale  of  the  land  was  without  jurisdiction 
and  utterly  void. 

Both  parties  claim  under  deeds  given  upon  a  sale  of  the 
land  for  taxes,  although  the  plaintiiFs  title  does  not  rest 
entirely  upon  such  deeds,  but  as  to  at  least  a  portion  of  the 
land  is  derived  through  mesne  conveyances  from  parties  as  to 
whose  title  there  is  no  question.  The  validity  of  the  tax 
deeds,  on  both  sides,  depends  upon  facts  dehors  the  record, 
such  as  the  acts  and  proceedings  of  town  officers  in  assessing 
the  property,  boards  of  supervisors  in  imposing  the  tax,  county 
officers  in  returning  it  unpaid  and  various  other  facts  and  pro- 
ceedings resulting  in  the  sale  by  the  state  for  unpaid  taxes. 
The  findings  of  the  trial  court,  therefore,  in  favor  of  the 
validity  of  the  plaintiffs  title  and  against  the  validity  of  the 
defendant's  title,  are  mostly  findings  of  fact,  or,  at  least,  find- 
ings where  facts  and  law  are  so  commingled  as  to  render  it 
impossible  to  separate  the  one  from  the  other.  These  findings 
and  the  general  conclusion  by  the  trial  judge  in  favor  of  the 
plaintiff  have  been  unanimously  affirmed  at  tlie  Appellate 
Division,  and,  hence,  many  of  the  questions  discussed  at  the 
bar  are  not  open  to  review  in  this  court. 

The  conflicting  claims  of  each  party  to  ownership  of  the 
property  in  question  rest  largely  upon  the  acts  and  proceed- 
ings of  school  officers,  town  and  county  officers,  special  com- 
missions to  make  local  improvements  and  proceedings  by  the 
comptroller  of  the  state  for  the  sale  of  lands  for  taxes,  and 
hence  involve  the  determination  of  various  facts  which  vali- 
date or  invalidate  the  tax  deeds,  as  the  case  mav  be.  The 
findings  having  been  approved  by  the  learned  court  below, 
are  not  subject  to  review  here,  except  in  so  far  as  they  pre- 
sent pure  questions  of  law.  There  are  some  questions  of  this 
character  that  appear  upon  the  face  of  the  record,  and  which 
this  court  has  the  power  to  review. 

The  two  deeds  under  which  the  defendant  claims,  and 
which  the  plaintiff  assails,  and  which  the  judgment  has  set 
aside,  were  both  executed  by  the  comptroller  of  tlie  state 
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after  a  sale  of  the  lands  for  unpaid  taxes.  The  first  deed  was 
executed  on  the  17th  of  April,  1874,  to  a  person  then  residing 
in  the  state  of  Wisconsin  and  who  afterwards  conveyed  to  the 
defendant,  a  resident  of  New  Jersey.  The  basis  of  this  deed 
was  a  local  assessment,  or  assessments,  for  a  local  improve- 
ment ;  that  is,  the  construction  of  a  highway  through  the 
forest  lands  authorized  by  a  special  act  of  the  legislature, 
which  is  chapter  347  of  the  Laws  of  1853.  Under  the  pro- 
visions of  that  statute  two  commissioners  were  named  and 
appointed  to  lay  out  and  construct  a  public  road  from  Port 
Leyden  in  the  county  of  Lewis  to  a  point  in  the  county  of 
Herkimer.  These  special  commissioners  were  given  all  the 
powers  in  regard  to  construction  and  improvement  of  high- 
ways in  the  locality  that  had  been  previously  conferred  upon 
commissioners  of  highways  in  the  various  towns  of  the 
state.  They  were  authorized  to  impose  taxes  for  this  pur- 
pose upon  the  lands  particularly  described,  lying  in  whole  or 
in  part  within  three  counties.  There  was  no  provision  of 
this  statute  which  authorized  any  assessment  upon  the 
lands  in  question,  except  the  following :  "  Also  all  of 
townships  four,  five,  six,  seven  and  forty-one  of  Totten 
and  Crossfield  purchase,  in  the  county  of  Hamilton."  The 
lands  in  question  were  not,  when  assessed,  nor  are  they  now, 
within  the  boundaries  of  the  county  of  Hamilton ;  but,  as 
above  remarked,  they  are  in  the  northwest  angle  of'  lot  forty- 
one  in  the  county  of  Herkimer  and  just  beyond  the  dividing 
line  between  that  county  and  Hamilton.  All  of  township  or 
lot  forty-one  which  was  authorized  to  be  assessed,  except  the 
tmct  in  question,  is  in  the  county  of  Hamilton,  but  the  line 
between  the  two  counties  passes  through  the  northwest  corner 
of  the  lot  or  township  designated  in  the  statute  as  forty-one  of 
Totten  and  Crossfield  patent  and  thus  places  a  small  portion 
of  the  township,  including  all  the  lands  in  question,  in  the 
county  of  Herkimer.  The  statute  does  not  in  terms  authorize 
any  assessment  upon  lands  in  the  county  of  Herkimer, 
although  such  lands  are  included  within  the  boundaries  of 
township  forty-one.     The  fair  meaning  and  construction  of 
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the  statute  is  that  only  sucli  lands  enribraced  in  township  or 
lot  forty-one  as  were  situated  in  the  county  of  Hamilton  were 
assessable.  The  learned  counsel  for  the  defendant  contends 
that  it  was  the  intention  of  the  legislature  to  impose  the  assess-- 
ments  upon  the  whole  of  lot  forty-one,  and,  therefore,  upon 
the  lands  in  question  within  the  county  of  Herkimer.  But 
the  language  of  the  statute  is  not  at  all  ambiguous  or  open  to 
construction.  On  the  question  of  the  jurisdiction  to  impose  a 
local  assessment  upon  a  designated  district  specifically  described 
in  a  statute  courts  are  not  authorized  to  resort  to  any  refined 
construction  in  order  to  subject  lands  to  special  burdens  not 
fairly  within  the  words  or  general  scope  of  the  statute.  The 
boundaries  of  a  district  specifically  described  irl  the  statute  to 
be  taxed  for  a  local  improvement  cannot  be  enlarged  by  con- 
struction. The  power  to  levy  an  assessment  for  a  local 
improvement  exists  only  where  it  is  clearly  and  distinctly  con- 
ferred by  legislative  authority,  and,  if  not  so  conferred,  the 
assessment  is  void.  If  there  is  any  necessity  to  resort  to  con- 
struction at  all  it  must  be  in  favor  of  the  property  owner 
rather  than  against  him.  {Sharp  v.  Speu\  4  Hill,  76  ;  MaMer 
of  S.  A.  Methodist  Episcopal  Churchy  60  N.  T.  395  ;  Stebhina 
V.  Kay,  123  N.  Y.  31 ;  Cooley  on  Taxation,  276,  277.) 

It  follows,  therefore,  that  the  statute  conferred  no  authority 
upon  the  special  commissioners  to  impose  any  assessment  upon 
that  part  of  lot  forty -one  embracing  the  lands  in  question  iu 
the  county  of  Herkimer,  and  hence  the  assessment  and  all  the 
proceedings  for  the  sale  of  the  lands  resulting  in  the  defend- 
ant's deed  of  1874  were  void. 

The  other  deed  held  by  the  defendant  was  executed  in 
April,  1884,  by  the  state  comptroller  upon  a  tax  sale  of  the 
lands  in  question,  made  in  1881,  for  non-payment  of  taxes 
assessed  in  the  years  1869,  1871,  1872,  1873  and  1874.  The 
learned  trial  court  found  that  the  taxes  assessed  in  these  years, 
or  at  least  some  of  them,  were  void  for  want  of  jurisdiction 
arising  from  acts  and  omissions  of  town,  county  and  school 
officers,  which  are  particularly  stated  in  the  findings.  In  some 
cases  the  assessment  rolls  were  not  properly  verified  by  the 
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assessors.  In  other  cases  the  taxes  were  not  properly  levied  or 
extended  by  the  bpard  of  supervisors,  tlie  amount  of  the  tax 
being  calculated  and  extended  upon  the  assessment  roll  by  the 
Supervisor  of  the  town  to  whom  the  roll  was  delivered  in 
blank  form  with  a  warrant  for  the  collection  of  the  same.  It 
is  not  within  the  province  of  this  court  to  examine  the  various 
steps  in  these  proceedings  described  in  the  findings  of  tlie 
court  and  which  resulted  in  the  general  conclusion  that  the 
sale  was  void.  This  would  necessarily  involve  an  examination 
of  a  series  of  facts  upon  which  the  trial  court  arrived  at  a 
general  result.  Nor  would  it  be  profitable  to  inquire  whether 
any  of  the  taxes  levied  during  these  several  years  can  be 
iipheld,  since  it  was  not  necessary  for  the  plaintiff  to  show 
that  all  of  them  were  invalid.  When  the  state  proceeds  at 
one  time  to  sell  land  for  unpaid  taxes  levied  during  a  series 
of  years,  some  of  which  are  valid  and  others  invalid,  the  title 
of  the  owner  against  whom  the  sale  is  made  is  not  thereby 
divested.  By  mingling  good  and  bad  together  the  state  can- 
not give  a  valid  title  to  the  property  thus  assessed.  {People 
V.  Hagadorn^  104  N".  Y.  516  ;  Poth  v.  Mayor ^  etc.^  of  N.  Z"., 
151  N.  Y.  16.) 

For  these  reasons  we  think  tliat  there  is  no  ground  upon 
which  this  court  can  interfere  with  the  findings  belojwr  to  the 
effect  that  this  conveyance  t  >  the  defendant  was  void  and  a 
cloud  upon  the  plaintiff's  title. 

It  is  urged  in  behalf  of  tlie  defendant  that  whatever  defects 
may  exist  in  the  deeds  under  which  he  claims  that  they  have 
been  cured  by  the  provisions  of  chapter  448  of  the  Laws  of 
18S5.  That  act  provides  that  certain  sales  of  lands  for  the 
non-payment  of  taxes  shall,  six  months  after  the  act  takes 
effect,  "  be  conclusive  evidence  that  the  sale  and  all  proceed- 
ings prior  thereto,  from  and  including  the  assessment  of  the 
land  and  all  notices  required  by  law  to  be  given  previous  to 
the  expiration  of  the  two  years  allowed  by  law  to  redeem, 
were  regular  and  were  regularly  given,  published  and  served 
according  to  the  provisions  of  this  act,  and  all  laws  directing 
or  requiring  the  same,  or  in  any  manner  relating  tliereto,  and 


438  Nehasane  Park  Assn.  v.  Lloyd.  [June, 

Opinion  of  the  Court,  per  O'Brien,  J.  [Vol.  167. 

all  other  conveyances  or  certificates  heretofore  or  hereafter 
executed  or  issued  by  the  comptroller,  shall  be  presumptive 
evidence  of  the  regularity  of  all  the  said  proceedings  and  matters 
hereinbefore  recited,  and  shall  be  conclusive  evidence  thereof 
from  and  after  the  expiration  of  two  years  from  the  date  of 
recording  such  other  conveyances  or  of  four  years  from  and 
after  the  date  of  issuing  such  other  certificates."  There  are 
various  answers  that  may  be  made  to  this  contention.  In  so 
far  as  this  statute  has  any  application  to  this  case  it  is  a  statute 
oi  limitations  and  nothing  else.  {^Melgs  v.  Roberts^  162  N.  Y. 
371 ;  TlvJhert  v.  Clarke  128  N.  Y.  295  ;  Cromwell  v.  MacLean^ 
123  N.  Y.  474 ;  People  v.  Turner,  117  N.  Y.  227.)  This 
statute  operates  only  as  a  bar  to  the  remedy,  and  inasmuch  as 
the  defendant  has  not  pleaded  it  in  his  answer  it  is  not  avail- 
able as  a  defense.  {Hayden\,  Pierce,  144  Jf,  Y.  512  ;  Tit'^is 
V.  Pool,  145  N,  Y.  414;  JIaviilton  v.  Royal  Insurance  Co,, 
156  N.  Y.  327.)  We  assume  that  it  is  elementary  law  that  a 
party  to  an  action  who  would  take  advantage  of  a  statute  of  limi- 
tations must  plead  it  as  a  defense.  Moreover,  it  appears  from 
the  record  that  the  defendant  has  been  all  the  time  since  the 
execution  of  the  conveyances  under  which  he  now  claims  title 
a  non-resident  of  the  state,  and  it  is  a  general  rule  that  a  stat- 
ute of  limitations  does  not  run  in  favor  of  a  party  residing 
beyond  the  jurisdiction  of  the  court.  Whether  this  rule 
applies  to  the  statute  in  question  or  not  may  possibly  be  open 
to  controversy  and,  therefore,  it  is  not  necessary  to  discuss 
that  question  now,  since  the  omission  of  the  defendant  to  avail 
himself  of  the  protection  of  the  statute  by  a  proper  pleading  is 
a  sufficient  answer  to  his  present  contention. 

The  learned  counsel  for  the  plaintiff  contends  that  the  stat- 
ute of  1853  authorizing  assessments  upon  the  lands  therein 
described  for  the  construction  of  a  public  highway  was  an 
invalid  exercise  by  the  legislature  of  the  power  of  taxation. 
The  statute  authorized  the  commissioners  to  lew  a  tax  of  fif- 
teen  cents  on  each  one  hundred  acres  of  the  land  described  in 
the  county  of  Lewis  and  ten  cents  on  each  one  hundred  acres 
of  the  land  described  in  the  counties  of  Hamilton  and  Herki- 
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mer.  The  legislature  thus  created  a  special  tax  district  and 
then  provided  that  all  lands  within  that  district  should  be 
taxed  at  a  specified  sum  per  acre,  without  any  regard  to  the 
\'alue  of  the  lands,  or  the  benefits  to  be  derived  from  the 
improvement.  The  statute  did  not  give  to  the  landowner  a 
hearing  or  an  opportunity  to  be  heard  in  regard  to  the  appor- 
tionment of  the  tax.  It  was  a  uniform  burden  fixed  by  the 
legislature  itself  upon  all  lands  within  the  district  irrespective 
of  their  value,  or  their  relation  to  the  proposed  improvement,  or 
any  special  benefit  to  be  derived  from  the  construction  of  the 
road.  We  are  not  prepared  to  say  that  the  statute  was  a  valid 
exercise  of  power  under  the  Constitution.  It  has  been  gener- 
ally understood  that  a  fixed  and  arbitrary  sum,  assessed  by 
statute  upon  property  and  imposed  without  reference  to  some 
system  of  just  and  equitable  apportionment,  and  without  any 
opportunity  to  the  owner  to  be  heard,  cannot  be  upheld. 
{StiuiH  V.  Pahner^  74  N.  Y.  183 ;  McLaughlin  v.  Miller^  124 
N.  Y.  510 ;  Rermen  v.  Wheeler^  105  N.  Y.  573  ;  Spencer 
v.  Merchant^  125  U.  S.  345 ;  Norwood  v.  Baker ^  172  U.  S. 
269 ;  Jones  v.  Toion  of  Tonawanda^  158  N".  Y.  438  ;  Cooley 
on  Taxation,  243,  244.) 

But  inasmuch  as  we  are  of  opinion  that  the  statute,  whether 
valid  or  not,  conferred  no  authority  upon  the  local  commis- 
sioners to  impose  any  burden  whatever  upon  the  lands  in 
question,  we  do  not  think  it  necessary  to  discuss  the  validity 
of  the  statute  as  an  exercise  of  the  taxing  power.  More- 
over, even  if  it  should  be  held  that  the  statute  was  void  upon 
the  ground  alleged,  its  invalidity  would  necessarily  appear  in 
any  proceeding  on  the  part  of  the  defendant  to  obtain  pos- 
session of  the  lands,  or  in  any  proceeding  between  him  and 
the  plaintiff  concerning  the  title  and  right  of  possession. 
Therefore,  this  objection  to  the  statute,  even  if  it  should  be 
sustained,  would  not  authorize  the  plaintiff  to  maintain  an 
action  for  the  cancellation  of  the  deed  executed  upon  such 
sale  as  a  cloud  upon  the  title,  {filark  v.  Davenport^  95  N. 
Y.  477 ;  PooUy  v.  City  of  Buffalo,  124  N.  Y.  206.) 

There  are  various  other  questions  arising  upon  the  record 
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which  have  been  elaborately  discussed  by  counsel,  but  we 
regard  the  points  considered  as  controlling,  and,  hence,  it  is 
unnecessary  to  extend  the  discussion  to  other  questions  that 
are  minor  and  collateral.  The  facts  in  the  case  having  been 
conclusively  determined  by  the  court  below  in  favor  of  the 
plaintiff,  the  record  does  not,  we  think,  disclose  any  error  of 
law  which  would  warrant  this  court  in  interfering  with  the 
judgment,  and,  therefore,  it  must  be  affirmed,  with  costs. 

Pabssr,  Ch.  J.,  Martin,  Landon,  Cullen  and  Werner, 
JJ.  (and  Gray,  J.,  in  result),  concur. 

Judgment  affirmed. 


"Wright  Steam   Engine  Works,  Respondent,  v.  The  Law- 
rence Cement  Company,  Appellant. 

Master  and  Servant  — Evidence  — Erroneous  ITxclusion  op 
Declarations  and  Instructions  by  Servant.  Where  it  is  a  condition 
precedent  in  the  contract  for  tlie  sale  of  an  engine  that  it  sbaH  be  erected 
and  running  to  ti.e  satisfaction  of  the  vendee  before  the  balance  of  the 
purchase  price  shall  become  due,  and,  as  provided  therein,  a  competent 
mechanic  has  been  furnished  to  superintend  and  assist  in  the  erection  of 
the  engine,  he  represents  the  vendor,  and  it  is  within  the  scope  of  his 
authority,  after  the  erection  of  the  engine  has  been  completed,  to  test  its 
operation,  and  if  while  engaged  in  so  doing  an  injury  occurs  to  the  engine 
caused  by  his  negligence,  the  vendor  is  responsible;  and  in  an  action 
against  the  vendee  to  recover  the  balance  of  the  purchase  price,  to  which 
the  defendant  has  interposed  a  counterclaim  for  the  amount  of  damages 
sustained  by  an  accident  to  the  engine  alleged  to  have  been  due  to  the 
negligence  of  plaintiff  through  his  servant,  the  refusal  of  the  trial  court 
to  allow  proof  of  the  mechanic's  declarations  and  instructions  to  the 
defendant's  engineer  for  the  purpose  of  showing  that  he  was  in  control 
and  management  of  the  engine,  and  that  the  accident  was  due  to  his  direc- 
tlous,  upon  the  ground  that  he  was  not  plaintiff's  servant,  and  that  it  was 
not  responsible  for  his  acts,  is  reversible  error. 

Wright  Steam  Engine  Works  v.  Lawrence  Cement  Co.,  45  App.  Div.  629, 
reversed. 

(Argued  May  17,  1901;  decided  June  11,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  29,  1899,  affirming  a  judgment  in  favor  of  plain- 
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tiff  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  Z.  Linson  for  appellant.  The  learned  trial  judge 
erred  in  holding  that  Law  was  the  servant  of  the  defendant. 
{Blake  v.  Ferris^  5  N.  Y.  48  ;  Pack  v.  Mayor ^  etc.^  8  N.  Y. 
222;  Kelly  v.  Mayor,  etc,  11  N.  Y.  432  ;  MoCafferty  v.  S. 
D.  db  P.  M.  R.  li,  Co,,  61  K  Y.  178 ;  Ilexainer  v.  WeU, 
101  N.  Y.  377;  Butler  v,  Townsend,  126  K  Y.  105 ;  Berg 
V.  Parsons,  156  X.  Y.  109;  Wood  on  Mast.  &  Serv.  §  137; 
Michael  V.  Stanton,  3  Hud,  462 ;  Sherwood  v.  Fischer,  3 
Hun,  606 ;  Huff  v.  Ford,  126  Mass.  24.)  The  court  erred  in 
receiving  certain  evidence  and  in  rejecting  other  evidence 
offered.  (^Bossout  v.  /?.,  W.  tfe  0.  R.  R.  Co.,  10  N.  Y.Supp. 
602  ;  126  N.  Y.  646 ;  McMarshall  v.  C,  R.  L  cfe  P.  R.  Co.,  80 
Iowa,  757 ;  1  Greenl.  on  Ev.  §§  297-300  ;  Streppone  v.  Len- 
nan,  143  N.  Y.  626 ;  Fish  v.  Hubbard,  21  Wend.  651 ;  Sargent 
V.  Ado/ms,  3  Gray,  72  ;  Greenwood  v.  Marvin,  111  N.  Y.  423.) 

William  G.  McCrea  for  respondent.  The  title  to  the 
engine  passed  to  the  vendee  on  its  arrival  at  Kingston  with 
the  right  or  option  on  its  part  only  to  return  in  the  event  of 
fraud  or  its  not  being  of  the  character  ordered,  and  the  plaintiff 
lost  all  control  of  the  same.  {P.  I.  Works  v.  Z.  /.  R.  R.  Co., 
62  N.  Y.  272 ;  TF.  S.  P.  Co.  v.  Green.  72  N.  Y.  17 ;  Haydm 
V.  Dernets,  53  N.  Y.  426 ;  Iliggins  v.  Murray,  73  N.  Y.'252 ; 
Krulder  v.  Ellison,  47  N.  Y.  36;  GUn  v.Whitaker,  51 
Barb.  451 ;  Hubbard  v.  O^Brien,  8  Hun,  244 ;  Morey  v. 
^Medbury,  10  Hun,  540;  WylUe  v.  Pahner,  137  N.  Y.  248; 
McTnemey  v.  D.  <&  H.  C.  Co.,  151  N.  Y.  411.) 

CuLLBN,  J.     The  parties  entered  into  the  following  written 

contract : 

"  Newburgh,  N.  Y.,  October  21,  1896. 

**  The  Lawrence  Cement  Company,  No.  1  Broadway,  N.  Y. : 

"Gentlemen. —  We  propose  to  furnish  you  one  horizontal 

Wright  non-condensing,  automatic  cut-off  steam  engine,  hav- 

56 
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ing  a  cylinder  of  56  inches  bore  and  a  stroke  of  48  inches." 
(Here  follows  a  detailed  statement  of  the  various  parts  of  the 
engine,  their  sizes,  capacity  and  character.)  "  We  will  fur- 
nish the  services  of  one  competent  mechanic  to  superintend 
and  assist  in  erecting  at  tlie  rate  of  no  charge  per  day  of 
nine  hours  and  traveling  expenses,  you  to  pay  board  of  man 
while  at  your  mill.  *  *  *  Total  weight  in  shipping  order 
about  1 19,246.  Price  of  above  specified  machinery  f .  o.  b. 
cars  Kingston,  K".  Y.,  Six  thousand  seven  hundred  ($6,700) 
dollars.  Engine  to  be  delivered  by  Feb.  1,  1897.  Terms: 
One-half  of  full  amount  when  engine  is  delivered,  and  balance 
when  engine  is  erected  and  running  to  satisfaction  of  oflScers 
of  Lawrence  Cement  Co..  30  days. 

"WRIGHT  STEAM  ENGINE  WORKS, 

"  Per  Jas.  K.  Wright." 

"  We  accept  the  above  proposal  as  specified  and  at  price 
named.  The  engine  to  be  built  subject  to  the  approval  of 
Mr.  James  K.  Wright. 

"LAWRENCE  CEMENT  COMPANY, 

"  Ernest  R.  Ackerman,  President^ 

Under  this  contract  the  plaintiflE  delivered  the  engine  and 
shafting  at  Kingston  about  March  13th,  1897,  and  sent  one 
Richard  Law,  a  machinist  or  engineer  in  its  employ,  to  super- 
vise its  erection.  The  engine  was  a  high  pressure  engine  and 
was  to  be  connected  with  a  low  pressure  engine,  then  in  the 
defendant's  mill,  through  what  is  called  a  steam  chest,  thus 
making  the  appliance  a  compound  engine.  By  Saturday, 
April  3rd,  the  engine  and  shafting  had  been  set  up  and  the 
connections  made  with  the  old  engine.  Steam  was  turned  on 
and  the  engine  run  that  day.  Law  returned  to  the  defend- 
ant's mill  Monday  morning  and  the  engine  was  again  started. 
After  a  few  moments  the  steam  chest  exploded,  killing  Law 
and  one  of  the  defendant's  workmen.  Thereafter  the  plain- 
tiff furnished  a  new  steam  chest  and  repaired  or  I'eplaced 
the  other  parts  of  the  machinery  injured  by  the  explosion. 
This  action  was  brought  to  recover  the  unpaid  installment  of 
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the  contract  price  of  the  engine  and  shafting  and  the  vahie 
of  the  new  material  and  work  furnished  in  repair  or  replace- 
ment of  the  damaged  machinery.  The  defendant  answered 
denying  that  the  plaintiff  had  fulfilled  its  contract  and  plead- 
ing as  a  counterclaim  the  damages  suffered  by  the  explosion 
which  It  charged  was  due  to  the  negligence  of  the  plaintiff 
through  its  servant,  Law.  So  far  as  this  appeal  is  concerned, 
the  only  question  is  as  to  who  was  responsible  for  the  explosion. 
The  cause  of  the  explosion  seems  to  be  conceded.  It  was 
occasioned  by  the  accumulation  in  the  steam  chest  of  steam 
received  from  the  high  pressure  engine.  This  accumulation, 
in  turn,  was  caused  by  the  faihire  of  the  valves  between  the 
steam  chest  and  the  low  pressure  engine  to  act.  due  to  the  fact 
that  a  rod  which  held  the  valve  gear  in  place  was  detached 
from  the  pin  to  which  it  should  have  been  secured.  Thus 
ultimately  the  explosion  was  caused  by  running  the  engine 
with  the  rod  detached.  One  Rose,  the  defendant's  engineer, 
was  present  on  Saturday  and  Monday,  and  took  part  in  the 
operation  of  the  engine.  The  defendant  sought  to  show  that 
Law  was  in  control  and  management  of  the  engine  and  that 
the  condition  of  the  rod  was  due  to  directions  from  Law. 
For  this  purpose  it  offered  to  prove  the  declarations  of  Law 
and  the  instructions  given  by  him  to  Rose.  This  evidence 
was  excluded  and  the  defendant  excepted.  The  learned  Trial 
Term  held  that  Law  in  running  or  operating  the  engine  was 
not  the  servant  of  the  plaintiff  and  that  the  latter  was  not 
responsible  for  his  acts,  and  it  is  the  correctness  of  this  ruling 
that  is  presented  to  us  for  review. 

The  first  question  arises  on  the  construction  of  the  written 
contract  between  the  parties.  That  contract  provided  that 
the  plaintiff  should  "furnish  the  services  of  one  competent 
mechanic  to  superintend  and  assist  in  erecting  at  the  rate  of 
no  charge  per  day  of  nine  hours  and  traveling  expenses,  you 
to  pay  board  of  man  while  at  your  mill."  The  respondent 
insists  that  the  plaintiff's  contract  was  fully  performed  when 
it  had  delivered  the  engine  and  connections  at  Kingston  and 
furnished  a  competent  mechanic  to  superintend  its  erection ; 
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that  the  title  to  the  enghie  then  passed  to  the  defendant ;  and 
that  with  the  subsequent  fate  of  the  machinery  and  with  the 
conduct  of  the  mechanic  in  supervising  its  erection  the  plain- 
tiff had  no  concern.  If  we  admit  that  title  passed  on  the 
delivery  of  the  engine  at  Kingston,  still  the  remainder  of  the 
respondent's  contention  does  not  follow.  The  second  half  of 
the  purchase  price  was  not  payable  until  the  engine  was 
erected  and  running  to  the  satisfaction  of  the  officers  of  the 
defendant  for  thirty  days.  We  need  not  discuss  what  would 
have  been  the  respective  rights  of  the  parties  had  the  engine 
been  destroyed  without  the  fault  of  either  party  prior  to  its 
erection,  or  before  it  had  been  in  satisfactory  operation  for  the 
prescribed  period.  As  long  as  the  engine  was  in  existence  it 
was  a  condition  precedent  to  the  right  of  the  plaintiff  to  the 
unpaid  purchase  money  that  the  engine  should  be  erected  and 
running  satisfactorily  unless,  of  course,  the  defendant  in  some 
way  prevented  it.  It  was,  therefore,  incumbent  upon  the 
plaintiff  to  accomplish  this  result,  and  when  it  agreed  to 
furnish  a  competent  mechanic  to  superintend  and  assist  in  the 
erection  of  the  machinery,  it  agreed  to  furnish  that  mechanic 
as  its  agent  to  discharge  the  duty  that  necessarily  rested  upon 
itself.  ^ 

It  is  further  contended  by  the  respondent  that  even  if 
Law  be  deemed  to  have  been  the  servant  of  the  plaintiff  in 
superintending  the  erection  of  the  engine,  still  that  the  rela- 
tion ceased  when  the  erection  of  the  engine  was  completed,  and 
that  in  running  or  operating  the  engine  he  did  not  represent 
the  plaintiff.  We  concede  that  the  plaintiff  was  not  bound  to 
run  the  engine  for  tlie  prescribed  period  of  thirty  days,  but  it 
does  not  follow  that  Law  was  not  authorized  to  run  the  engine 
at  all.  In  supplying  and  erecting  machinery  of  this  character, 
especially  where  the  right  to  compensation  depends  on  the 
successful  operation  of  the  machine,  we  think  there  exists,  if 
not  the  duty,  at  least  the  right  in  the  party  furnishing  the 
machinery  to  test  its  operation.  {Olhe  v.  Whitney  Marble 
Co.^  103  N.  Y.  292.)  It  was  within  the  scope  of  Law's 
employment  that  after  erecting  the  engine  and  connections  he 
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should  subject  them  to  the  test  of  actual  operation  to  discover 
defects,  if  there  were  any,  in  order  tliat  he  might  repair  or 
obviate  them,  if  discovered.  The  defendant  should  have  been 
allowed  to  prove  what  took  place  between  Law  and  its 
engineer.  Rose,  in  reference  to  starting  and  running  the 
engine.  If  it  had  appeared  that  Law  at  the  time  was  engaged 
in  testing  the  machirery  in  order  to  sec  that  his  work  had  been 
properly  done,  that  he  controlled  the  operation  of  the  engine, 
and  that  in  such  operation  it  was  his  negligence  that  caused 
the  explosion,  then  for  the  consequences  of  that  explosion  the 
plaintiff  was  responsible.  If,  on  the  other  hand,  Law  was 
engaged  in  running  the  engine  for  the  convenience  of  the 
defendant,  or  in  fact  he  did  not  control  its  operation,  or  it  was 
not  his  negligence  that  caused  the  explosion,  then  the  plaintiff 
was  not  liable.  If  the  evidence  on  these  matters  was  conflict- 
ing, or  the  subject  of  conflicting  inferences,  the  questions 
should  liave  been  submitted  to  the  jury  under  proper  instruc- 
tions from  the  court. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  O'Brien  and  Werner,  JJ.,  concur ; 
Martin,  J.,  not  voting ;  Landon,  J.,  not  sitting. 

Judgment  reversed,  etc. 


Albert  Fries  et  al..  Appellants,  v.  George  Merck  et  ah, 

Kespondents. 

Contract — When  Sales  Executed  or  Executory,  Made  During 
Suspension  Provided  for  in  a  Contract  for  Payments  upon  Sales 
Made  -while  in  Force,  not  Subject  Thereto.  An  agreement  by  the 
patentees  of  a  commodity  with  competitors  in  business,  who  agreed  to 
become  their  selling  agents,  that  the  latter  should  receive  a  specified  sum 
upon  each  pound  thereof  sold  and  delivered  to  them  or  to  others  during 
the  life  of  the  contract,  and  that  if  the  patents  were  infringed  upon,  or  if 
in  any  way  without  their  fault  the  patentees  should  lose  exclusive  con- 
trol of  the  market,  they  might  terminate  the  agreement  upon  notice,  the 
flame  to  be  again  enforced  when  they  regained  exclusive  control,  docs 
not  entitle  the  agents  to  payments  upon  sales  made  by  the  patentees  to 
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other  parties  during  a  suspension  of  the  contr.ict  owing  to  an  infringe, 
ment  of  the  patent,  upon  the  ground  that  the  goods  sold  were  not  delivered 
until  after  its  reinstatement,  since  the  right  thereto  depends  upon  both  a 
sale  and  delivery  during  the  operation  of  the  contract,  and  all  sales, 
whether  executed  or  executory,  during  the  period  of  suspension,  are 
relieved  from  such  payments. 
Fnes  V.  Merck,  44  App.  Div.  415,  affirmed 

(Argued  May  24,  1901;  decided  June  11,  1901.) 

Appeal  from  a  judgment  of  tlie  Apj>ellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
December  8,  1899,  upon  an  order  reversing  a  judgment  in 
favor  of  plaintiffs  entered  upon  the  report  of  a  referee  and 
dismissing  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
arc  stated  in  the  opinion. 

/.  Albert  Englehart  for  appellants.  The  express  terms  of 
tlie  first  clause  of  the  agreement  show  conclusively  that  the 
parties  only  contemplated, ^rif^,  a  present  sale,  or,  second^  an 
executory  sale  which  becomes  a  completed  sale  consummated 
upon  the  billing  and  delivery  of  each  bill  of  goods  thereunder, 
and,  thirds  the  exclusion  of  any  goods  held  under  consign- 
ment. (Benj.  on  Sales,  358,  §  92 ;  Anderson  v.  Read^  lOG  N. 
Y.  333  ;  E.  S.  T.  F.  Co,  v.  Grant,  114  N.  Y.  40  ;  ScKryer  v. 
Fenton,  15  App.  Div.  158 ;  B\irroio%  v.  Whitdker,  71  N. 
Y.  291;  Terry  v.  Wliesler,  25  N.  Y.  520 ;  Cornell  v.  Clark, 
104  N.  Y.  451 ;  Kein  v.  Tupper,  52  N.  Y.  553  ;  Uhlman  v. 
Day,  38  Hun,  300 ;  Fitch  dc  Lozee  v.  Beach,  15  Wend.  221  ; 
liuHsell  V.  Carrlngton,  42  N.  Y.  120.)  Defendants'  conten- 
tion that  they  are  not  liable  to  account  to  plaintiffs  upon  the 
contracts  for  future  delivery  of  saccharine  made  at  any  time 
during  the  suspension  of  the  contract,  no  matter  when  the 
deliveries  thereunder  were  to  be  made,  whether  after  rein- 
statement, September  27,  1897,  or  before,  is  not  warranted  by 
the  terms  of  the  agreement.  {Smith  v.  Edwards,  29  Hun, 
496 ;  Dwlght  v.  G,  L.  Lis,  Co,,  103  X.  Y.  341 ;  NicoU  v. 
JSafids,  131  X.  Y.  19.)     Where,  on  a  sale  of  pei-sonal  prop 
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erty,  it  is  agreed  that  payment  thereof  shall  accompany  or 
precede  delirery,  the  title  does  not  pass  until  payment  is  made. 
{Schryer  v.  Fenton^  15  App.  Div.  158;  Leven  v.  Smith  cfe 
Jlartshome^  1  Den.  571 ;  Russell  v.  Minor^  22  Wend.  659  ; 
Ilararaett  v.  lAnnernan^  48  N.  Y.  399 ;  Thompson  v.  Leslie, 
39  N.  Y.  S.  R.  47.) 

Francis  D.  PollaJc  and  Alfred  Jaretzki  for  respondents. 
The  claim  of  the  plaintiffs  to  a  bonus  on  saccharine  delivered 
by  Merck  &  Co.,  under  sales  contracts  made  during  the  sus- 
pension of  tlieir  contract  with  Merck  &  Co.,  is  contrary  to  the 
plain  letter  of  that  contract.  {Anderson  v.  Bead,  106  N.  Y. 
333 ;  Russell  v.  NlcoU,  3  Wend.  112 ;  B.  A.  P.  Co.  v.  S.  A. 
Co.,  39  App.  Div.  617;  Decker  v.  Furniss,  14  K  Y.  611.) 

Martin,  J.  This  action  was  brought  for  commissions  and 
for  an  accounting  under  a  written  contract  between  the 
parties  dated  Ma}'  1,  1896.  By  the  first  paragraph  it  was 
agreed  that  from  May  1, 1896,  until  the  letters  patent  thereon 
should  legally  expire,  or  as  long  as  the  contract  remained  in 
force  as  therein  provided,  the  defendants  should  pay  to  the 
plaintiffs  fifty  cents  for  each  and  every  pound  of  saccharine  of 
the  strength  of  five  hundred  or  four  hundred  and  fifty  and  pro- 
portionately per  pound  on  other  strengths  used  by  the  defend- 
ants, or  sold  and  delivered  by  them  to  the  plaintiffs  or  any. 
person,  firm  or  corporation  in  the  United  States  and  Canada. 

By  the  third  paragraph  it  was  agreed  that  the  defendants 
should  appoint  the  plaintiffs  as  selling  agents  of  such  saccha- 
rine during  the  legally  unexpired  term  of  the  letters  patent 
thereon,  and  that  all  the  obligations  and  terms  of  the  agreement 
should  stand  and  hold  good  until  the  legal  expirati'^n  of  said 
letters  or  the  sooner  termination  of  the  agreement  as  therein 
provided. 

Then  follows  a  provision  that  should  said  letters  patent  in 
the  meantin)^  be  infringed  upon,  or  should  the  market  of  the 
United  States  for  any  other  reason  be  no  longer  under  the 
exclusive  control  and  in  the  absolute  possession  of  the  defend- 
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ants  withont  their  fault,  then  they  should  have  the  right  to 
terminate  the  agreement  on  five  days'  written  notice,  but  that 
the  same  should  be  in  all  respects  again  enforced  upon  the 
defendants  being  reinstated  in  their  rights  and  restored  to  such 
exclusive  control  during  the  legally  unexpired  term  of  such 
lettei"s  patent.  On  July  26,  1897,  the  defendants  served  upon 
the  plaintiffs  a  written  notice  that  the  letters  patent  had  been 
infringed  upon,  and  tliat  they  elected  to  avail  themselves  of 
the  option  contained  in  the  third  paragraph  of  the  agreement 
to  terminate  the  same  on  and  after  August  1,  1897.  There- 
upon the  agreement  became  suspended  and  inoperative,  and 
so  continued  to  and  including  the  twenty-sixth  day  of  the  fol- 
lowing September,  when  the  plaintiffs  were  reinstated  under 
the  agreement  in  pursuance  of  the  terms  thereof.  During 
the  period  of  such  suspension,  the  defendants  contracted  to 
sell  considerable  quantities  of  saccharine  to  parties  other  than 
the  plaintiffs,  to  be  delivered  at  future  dates  and  which  was 
not  in  fact  delivered  to  the  purchasers  until  after  the  twenty- 
seventh  of  September,  when  the  plaintiffs  were  thus  reinstated. 
The  only  issue  between  the  parties  and  the  only  question 
to  be  determined  upon  this  appeal,  is  whether  the  agree- 
ment fixing  the  commission  to  be  paid  the  plaintiffs  by  tlie 
defendants  applies  to  executory  sales  made  by  the  latter  to 
their  customers  during  the  time  of  such  suspension,  where 
the  goods  were  delivered  after  the  plaintiffs  were  reinstated 
under  the  agreement.  After  tlie  suspension  the  price  was 
materially  reduced,  and  when  the  reinstatement  occurred  the 
price  was  again  increased.  Between  August  first  and  Sep- 
tember twenty-sixth  the  defendants  sold  thirty-five  hun- 
dred and  thirteen  pounds  of  saccharine  at  a  reduced  price, 
of  which  only  three  hundred  and  seventy-six  pounds  were 
actually  delivered  before  September  twenty-seventh.  Of 
the  amount  thus  sold  during  that  time  thirty-one  hundred  and 
thirty-six  pounds  were  delivered  after  September  twenty- 
seventh,  and  the  referee  found  that  the  plaintiffs^were  entitled 
to  a  commission  thereon,  which  amounted  to  fifteen  hundred 
and  sixty-eight  dollars,  and  awarded  them  judgment  for  that 
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amount.  The  plaintiffs  claim  to  be  entitled  to  receive  the 
royalty  of  fifty  cents  per  pound  npon  the  saccharine  sold 
between  August  first  and  September  twenty-seventh  upon  the 
ground  that  it  constituted  a  "sale  and  delivery"  after  the 
contract  was  reinstated.  The  defendants  claim  that  it  was 
sold  during  the  suspension  of  the  contract  and  that  such  sales 
were  neither  within  its  spirit  nor  letter,  and  hence  they  were 
not  bound  to  pay  a  royalty  upon  the  sales  made  by  them  at  a 
reduced  price  during  such  suspension.  Upon  appeal  to  the 
Appellate  Division,  that  court  unanimously  reversed  the  judg- 
ment entered  upon  the  report  of  the  referee  and  ordered  judg- 
ment absolute  for  the  defendants.  The  question  presented  by 
this  appeal  involves  the  construction  of  the  agreement  between 
the  parties.  The  defendants  bound  themselves  to  pay  fifty 
cents  upon  each  pound  of  saccharine  "sold  and  delivered" 
while  the  contract  was  in  force.  If  literally  construed,  both  a 
sale  and  delivery  must  be  made  while  the  contract  was  in 
operation  before  any  liability  for  the  royalty  or  commission 
would  be  incurred.  The  plaintifPs,  however,  contend  that  a 
sale  is  not  complete  until  the  title  passes  by  delivery,  and 
hence  legally  the  "  sale  and  delivery  "  took  place  after  the 
contract  was  reinstated  as  to  the  goods  delivered  after  Sep- 
tember twenty-seventh,  although  a  valid  contract  of  sale  was 
made  during  the  suspension  of  the  agreement.  This  contention 
entirely  omits  the  original  agreement  or  contract  of  sale  which 
ultimately  resulted  in  the  delivery  of  the  goods.  In  other 
words,  it  assumes  that  the  word  "  sale  "  referred  only  to  an  exe- 
cuted sale  and  not  to  an  executory  one.  We  think  this  construc- 
tion is  too  narrow  and  does  not  carry  into  effect  the  intention  of 
the  parties  or  the  spirit  of  the  contract.  The  contract  discloses 
that  its  essential  and  fundamental  purpose  was  to  confer  upon 
the  defendants  exclusive  control  of  the  market  for  the  goods 
to  which  it  relates  ;  that  they  were  to  pay  the  royalty  or  com- 
mission only  while  they  had  such  control,  and  that  while  it 
was  lost  they  were  to  pay  nothing  whatever.  It  was  only  dur- 
ing the  time  they  bad  such  control  that  they  agreed  to  pay, 
and  obviously  its  continuance  was  the  only  condition  upon 
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which  payment  was  to  be  based.  When  that  control  was  sus- 
pended the  price  of  the  article  was  materially  reduced,  -and 
the  defendants,  in  making  sales  during  such  suspension,  would 
necessarily  be  compelled  to  sell  at  a  reduced  price.  Indeed, 
they  were  forced  to  lower  their  prices  during  that  time,  and  if 
the  plaintiflEs'  contention  was  sustained  they  would  be  required 
to  pay  the  same  royalty  or  commission,  althongh  compelled  to 
sell  their  goods  at  greatly  reduced  rates.  During  that  period 
the  defendants  sold  the  goods  in  question  by  valid  executory 
contracts,  under  which  they  were  required  to  deliver  the  prop- 
erty thus  sold.  Tlie  contention  that  the  requirements  of  the 
contract,  that  the  defendants  should  pay  fifty  cents  for  each 
and  every  pound  of  saccharine  sold  and  delivered,  by  them 
during  its  continuance,  included  goods  sold  during  its  suspen- 
sion, but  not  delivered  until  afterwards,  cannot,  we  think,  be 
sustained.  Literally  the  right  to  the  royalty  or  commission 
was  dependent  upon  both  a  "  sale  and  delivery  "  during  the 
existence  of  the  contract,  and  would  not  include  a  sale  during 
its  suspension,  altliough  the  goods  were  delivered  afterwards. 
Moreover,  when  we  contemplate  the  purpose  of  the  contract 
and  the  evident  intention  of  the  parties,  it  becomes  manifest 
that  it  was  not  their  intent  that  the  defendants  should  pay  a 
royalty  or  commission  upon  sales  during  the  suspension  of  the 
contract,  whether  they  were  executory  or  executed. 

In  Bcurher  Asphalt  Paving  Co.  v.  Standard  Asphalt  Co. 
(39  App.  Div.  617)  the  plain tiflE  entered  into  a  contract  with 
the  defendant,  whereby  the  former  authorized  the  latter  to  sell 
land  asphalt  for  the  purpose  of  laying  sheet  pavement  for  the 
period  of  one  year  from  the  date  of  the  contract.  The  plain- 
tiff in  that  case  contended  that  the  permission  thus  granted 
only  allowed  the  defendant  to  sell  such  asphalt  as  should  be 
used  within  that  time.  The  defendant,  on  the  other  hand, 
contended  that  under  the  agreement  it  had  the  right  to  sell 
land  asphalt  during  that  period  witliout  regard  to  when  it 
should  be  used.  The  learned  referee  who  tried  the  case  at  bar 
was  also  the  referee  in  that  case,  and  in  that  case  he  said :  ^'  It 
is,  however,  matter  of  common  knowledge  that  in  ordinary 
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every  day  transactions  the  distinction  between  a  sale  that 
pass^  title,  and  an  executory  contract  of  sale  is  not  heeded  or 
observed.  If  goods  are  sold  to  be  delivered  and  paid  for  at  a 
f ature  time,  business  men  describe  the  transaction,  and  prop- 
erly describe  it,  as  a  sale."  He  then  gives  the  definition  in  the 
Century  Dictionary  of  the  word  "sale"  and  adds:  "It  is 
plain  to  me  that  the  words  '  may  sell '  were  not  used  by  the 
plaintiff  in  the  6th  clause  of  the  agreement  in  any  other  than 
the  ordinary  sense,  and  that  the  plaintiff  did  not  thereby 
intend  to  restrict  the  defendant  to  .sales  of  land  asphalt  by 
which  title  would  at  once  or  presently  pass  to  the  purchasers." 
He  thereupon  held  that  a  contract  authorizing  a  sale  of 
material  for  one  year  did  not  require  that  it  be  used  within 
that  time,  but  authorized  a  sale  by  executory  contract.  The 
decision  in  that  case  was  affirmed  by  the  Appellate  Division  in 
the  first  department  upon  the  opinion  of  the  referee.  We 
think  the  principle  applied  in  that  case  is  applicable  to  the 
case  at  bar,  and,  hence,  that  the  defendants  were  not  bound  to 
pay  a  royalty  or  commission  upon  sales  made  during  the  sus- 
pension of  the  agreement,  although  the  delivery  and  payment 
were  made  after  the  reinstatement  of  the  contract. 

Thus  we  reach  the  conclusion  that  the  judgment  of  the 
Appellate  Division  which  reversed  the  judgment  entered  upon 
the  report  of  the  referee  is  right  and  should  be  affirmed,  with 
costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Landon,  Cullen  and 
"Werner,  JJ.,  concur. 

Judgment  accordingly. 
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AL9XAin)EB  E.  Brace  et  al.,  Appellants,  v.  The  City  of 

Gloversville  et  al.,  Defendants. 

William  Hold  en  et  al..  Respondents. 

1.  Mechanic's  Lien  —  Requirescent  of  Filiko  of  Assionments  of 
Contracts  and  Orders  for  Money  Due  Thereon  Applies  to  Public 
Contracts.  The  provisions  of  section  15  of  the  Lien  Law  (L.  1897,  eh. 
418),  that  **  no  assignment  of  a  contract  for  the  performance  of  labor  or  the 
furnishing  of  materials  for  the  improvement  of  real  property  or  of  the 
money  or  any  part  thereof  due  or  to  become  due  therefor,  nor  an  order 
drawn  by  a  contractor  or  sub-contractor  upon  the  owner  of  such  real 
property  for  the  payment  pf  such  money  shall  be  valid  until  the  contract 
or  a  statement  containing  the  substance  thereof  and  such  assignment  or  a 
copy  of  each,  or  a  copy  of  such  order,  be  filed  in  the  office  of  the  county 
clerk  of  the  county  wherein  the  real  property  improved  or  to  be  improved 
is  situated,  *  *  *  "  apply  to  public  contracts  as  well  as  to  those  with 
private  persons. 

2.  When  Copy  of  Contract  need  not  Be  Filed  with  Order.  The 
requirement  of  that  section,  that  a  copy  of  the  contract  or  statement  of  its 
substance  be  filed,  applies  only  to  an  assignment  of  the  contract  and  not 
to  an  order  for  money  due  thereon,  in  which  case  the  filing  of  the  order, 
if  it  clearly  identifies  the  contract,  is  sufficient. 

8.  Contractor  Does  not  Assign  Contract  by  Qrvmo  Order  for 
Money  Due  Thereon.  A  contractor,  by  giving  an  order  upon  a  fund  to 
accrue  from  the  performance  of  a  public  contract,  neither  assigns,  sub- 
lets nor  disposes  of  the  contract  nor  his  power  to  execute  the  same,  and 
does  not  contravene  thereby  the  provisions  of  chapter  444  of  the  Laws  of 
1897,  prohibiting  such  assignment,  sub-letting  or  disposal  without  the 
previous  consent  in  writing  of  the  department  or  official  awarding  the 
same. 

Brace  v.  City  of  Olovermille,  39  App.  Div.  25,  affirmed. 

(Argued  May  22,  1901;  decided  June  11,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  11,  1899,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on  trial 
at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 


1901.]  Bbaoe  V,  City  of  Glovkrsville.  453 

N.  Y.  Rep.]  Points  of  counsel. 

JT.  D,  Wright  for  appellants.  The  court  below  erred  in 
holding  that  the  plaintiffs  were  not  entitled  to  a  lien  npon  the 
funds  appropriated  fdr  the  building  of  the  schoolhouse ;  and 
that  by  the  service  and  the  filing  of  the  order,  and  the  order 
only,  the  defendants  Holden  &  Son  acquired  a  valid  title  and 
right  to  said  fund  superior  to  the  rights  of  the  plaintiffs  and 
their  lions  thereon.  (L.  1896,  ch.  915  ;  L.  1897,  ch.  418,  §  15  ; 
L.  1897,  ch.  444  \  B.  &  C.  Co.  v.  Ward,  15  App.  Div.  386 ; 
Lauer  v.  Dunn,  115  N.  Y.  405.)  The  order  is  invalid  for  the 
reason  that  defendants  Holden  &  Son  did  not  file  with  the 
said  order  in  the  Fulton  county  clerk's  oflSco  the  contract,  or 
a  copy  of  it,  or  a  statement  containing  the  substance  of  it  as 
required  by  the  statute.  (L.  1897,  ch.  418,  §  15  ;  Lawrence 
V.  Dawson,  50  App.  Div.  570.)  The  order  given  by  Langhatn 
to  Holden  &  Son  was  not  sufiicient  to  act  as  an  equitable 
assignment  and  did  not  operate  to  give  Holden  &  Son  any  title 
to  said  fund.  {Holmes  v.  Evans,  129  N.  Y.  144  ;  MoKay  v. 
City  of  New  York,  46  App.  Div.  585.) 

Frank  Talbot  for  respondents.  The  order  given  the 
respondents  Holden  by  the  defendant  Langham,  a  copy  of 
which  was  filed  in  the  county  clerk's  office  February  23, 1898, 
and  the  original  served  on  the  president  of  the  board  of  edu- 
cation March  12,  1898,  effected  to  the  extent  of  the  amount 
secured  thereby  an  equitable  assignment  of  all  moneys  then 
due  to  said  Langham,  or  which  should  thereafter  grow  due  to 
him,  upon  the  contract  therein  mentioned.  {Brill  v.  Tuttle, 
81  N.  Y.  454 ;  People  ex  rel.  v.  Comptroller,  77  N.  Y.  45 ; 
Hirshfield  v.  Ludwig,  69  Hun,  554 ;  Beardsley  v.  Cook,  143 
N.  Y.  143 ;  Bates  v.  S.  S.  Nat.  Bank,  157  N.  Y.  322 ;  Kurd 
v.  J.  P.  I,  Co.,  13  Misc.  Rep.  643  ;  Ilondorf  v.  Atwater,  75 
Hun,  369 ;  Mahcney  v.  Mc  Walters,  3  App.  Div.  248 ;  Murray 
V.  Micolino,  83  Hun,  564 ;  B.  <&  C  Co,  v.  Ward,  15  App.  Div. 
386 ;  162  N.  Y.  618.)  The  order  did  not  violate  the  provisions 
of  the  contract  against  assignment  or  sub-letting,  or  chapter  444 
of  the  Laws  of  1897.  {Fortunato  v.  Pattsn,  147  N.  Y.  277 ; 
Hackett  v.   CampbeU,  10  App.  Div.  523;  159  ^\  Y.  537; 
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Brewster  v.  Citi/  of  IIorTielhville,  35  App.  Div.  161 ;  McKay 
V,  City  of  New  York^  46  App.  Div.  579 ;  Ooodman  v.  Nihlack, 
102  U.  S.  556;  Bailey  v.  U,  S.,  109  U.  S.  432;  Hobbs  v. 
McLean,  117  U.  S.  567 ;  Salislui^  v.  Howe,  87  N. Y.  128 ; 
Thayer  v.  Marsh,  75  N.  Y.  340 ;  Vose  v.  Cockcroft,  44  N.  Y. 
415.)  Section  15  of  the  Lien  Law  lias  no  relation  to  contracts 
for  public  improvements,  of  which  the  case  at  bar  is  an  instance ; 
and  although  a  copy  of  the  order  was  duly  tiled  in  the  county 
clerk's  office  nearly  a  month  before  the  first  of  plaintiffs'  liens, 
such  filing  was  not  required,  and  its  absence  would  have  been 
no  bar  to  a  recovery  upon  said  order.  {McKay  v.  City  of 
New  York,  46  App.  Div.  579 ,  B.  L.  &  R.  Co.  v.  Garland^ 
164  U.  S.  1 ;  Endlich  on  Stat.  §§  42, 127,203,368,  381,  490; 
Suth.  on  Stat.  Const.  §  256 ;  AUen  v.  Russdl,  39  Ohio,  336 ; 
Scheftels  v.  Tahei%  46  Wis.  439;  Moi^ris  v.  Steoenson,  69. 
Ala.  448 ;  Claflin  v.  C  Lis.  Co.,  110  U.  S.  81 ;  Davis  v. 
Davis,  75  N.  Y.  221 ;  U.  S.  v.  Le  Bris,  121  U.  S.  278.) 
The  copy  order  filed  by  respondents  contained  a  statement 
of  the  substance  of  the  contract  within  the  meaning  of 
section  15  of  the  Lien  Law.  {McCluskey  v.  CromweU,  11 N. 
Y.  593 ;  MiUered  v.  Z.  0.,  A.  db  N  Y.  R.  R.  Co.,  9  How. 
Pr.  238 ;  Matter  of  Boyd,  35  N.  Y.  S.  R  37 ;  Tubridy  v. 
Wright,  144  N.  Y.  519 ;  Spruck  v.  McRoherts,  139  N.  Y. 
193 ;  Stevens  v.  Ogden,  130  N.  Y.  182  ;  McCorkle  v.  Herr- 
man,  117  N.  Y.  297;  [hiion  Lm.  Co.  v.  Iloge,  21  How.  [U. 
S.]  35  ;  Unii£d  States  v.  Moore,  95  U.  S.  760 ;  Cooper  Mfg. 
Co.  v.  Ferguson,  113  U.  S.  727.) 

Cullen,  J.  This  action  is  brought  to  foreclose  two 
mechanics'  liens  filed  by  the  plaintiff  against  funds  in  the 
hands  of  the  chamberlain  of  the  city  of  Gloversville,  appli- 
cable to  the  payment  of  a  contract  for  building  a  school- 
house  in  that  city.  The  controversy  is  between  the  plaintiffs 
and  the  defendants  William  and  Charles  Holden.  Both  par- 
ties claim  under  the  defendant  George  Langham,  who  con- 
tracted with  the  city  for  building  the  schoolhouse,  the  plain- 
tiffs, by  virtue  of  two  mechanics'  liens,  one  filed  March  19tli, 
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1898,  and  the  other  June  11th  of  the  same  year,  and  the 
defendants  Holden  under  an  order  drawn  by  the  contractor 
Langham  on  the  board  of  education  of  the  city  and  filed  in 
the  county  clerk's  office  on  February  23rd,  1898. 

This  order  was  given  for  materials  furnished  to  Langham 
for  the  prosecution  of  his  contmct  and  constituted  an  equi- 
table assignment  of  the  fund,  its  form  being  in  our  opinion 
clearly  sufficient  for  that  purpose  ;  and  the  first  question  to  be 
determined  is  the  validity  of  that  order  under  the  require- 
ments of  the  Lien  Law  (Chap.  418,  Laws  of  1897).  The 
order  is  attacked  because  no  copy  of  the  contract  or  statement 
containing  its  substance  has  been  filed,  which  it  is  contended 
is  directed  by  section  15  of  said  statute.  The  Appellate 
Division  disposed  of  this  claim  on  the  ground  that  the  pro- 
visions of  section  15  of  the  Lien  Law  do  not  apply  to  con- 
tracts for  public  improvements.  The  learned  court  was  of 
opinion  that  throughout  the  first  article  of  the  statute  a  dis- 
tinction is  maintained  between  liens  for  the  improvement  of 
real  property  and  liens  for  the  construction  of  public  improve- 
ments, and  that  because  section  15  mentions  only  contracts 
for  the  improvement  of  real  property  it  has  no  application  to 
the  case  of  public  improvements.  The  court  deemed  this  con- 
clusion further  supported  by  the  consideration  that  prior  to  the 
enactment  of  the  present  law,  liens  on  the  real  property  of 
private  owners  and  lien*  on  public  improvements  were  the 
subject  of  independent  statutory  regulations  ;  and  that  it  was 
only  in  the  former  case  that  the  law  required  assignments  of 
the  contract  or  orders  on  the  fund  accruing  from  the  contract 
to  be  filed.  (Chap.  915,  Laws  of  1896.)  Though  we  are  not 
disposed  to  underrate  the  force  of  these  arguments,  we  have 
arrived  at  a  different  result.  While  it  is  true  that  some  sec- 
tions of  article  1  of  the  Lien  Law  entitled  "  mechanics'  liens  " 
apply  only  to  private  property,  and  others  only  to  public 
improvements,  the  fact  that  the  regulations  as  to  both  classes 
of  liens  are  prescribed  by  the  same  article  of  the  same  statute 
indicates  a  clear  intention  on  the  part  of  the  legislature  to 
assimilate  the  law  as  to  the  two  classes  so  far  as  was  prac- 
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ticable.  The  Lien  Law  is  divided  into  several  articles  dealing 
with  diflEerent  subjects.  1.  Mechanics'  liens.  2.  Liens  on 
vessels.  3.  Liens  on  monuments,  etc.  If  a  lien  for  labor  or 
materials  furnished  in  the  prosecution  of  public  works  is  to 
be  deemed  an  entirely  distinct  matter  from  that  in  the  case  of 
private  real  property,  it  is  diflScult  to  understand  why  it  was 
not  made  the  subject  of  a  distinct  article.  We  think  the  fair 
rule  of  construction  is  that  the  various  provisions  of  the  article 
should  be  held  to  relate  to  all  mechanics'  liens  except  where 
the  language  of  the  section  evidences  a  different  intent  or 
where  from  the  nature  of  the  subject  regulations  as  to  one 
class  are  inapplicable  to  the  other.  Every  reason  that  dictates 
the  requirement  that  public  notice  of  orders  or  assignments 
should  be  given  to  those  who  may  deal  with  the  contractor  on 
the  faith  of  his  contract  applies  with  the  same  force  to  public 
contracts  as  to  those  with  private  persons.  By  section  22  it  is 
provided :  "  This  article  is  to  be  construed  liberally  to  secure 
the  beneficial  interests  and  purposes  thereof."  Under  this 
rule  of  construction  we  should  not  allow  the  beneficent  pro- 
visions of  section  15  to  be  defeated  by  too  narrow  an  inter- 
pretation of  its  phraseology.  We  hold,  therefore,  that  that 
section  applies  to  public  contracts.  This  is  the  view  that  was 
entertained  by  the  learned  Appellate  Division  of  the  first 
department  in  McKay  v.  The  City  of  New  York  (46  App. 
Div.  579),  though  it  held  that  the  case  was  governed  by  the 
provisions  of  the  Consolidation  Act,  which  being  a  special  and 
local  statute  was  not  affected  by  the  general  law.  It  is  worthy 
of  notice  that  by  chapter  195  of  the  Laws  of  1899  the  special 
provisions  of  the  Consolidation  Act  of  the  city  of  New  York 
have  been  repealed. 

We  think,  however,  that  under  section  15  it  was  not  neces- 
sary for  the  respondents  to  file  a  copy  of  the  contract  or  state- 
ment of  its  substance,  but  that  the  filing  of  the  order  alone 
was  sufficient.  The  section  provides  that  no  assignment  or 
order  for  the  payment  of  money  shall  be  valid  "  until  the  con- 
tract or  statement  containing  the  substance  thereof  and  such 
assignment  or  a  copy  of  each  or  a  copy  of  such  order,  be  filed 
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in  the  office  of  the  county  clerk,"  etc.  The  plain  reading  of 
this  provision  requires  a  copy  of  the  contract  or  statement  of 
its  substance  to  be  filed  only  in  case  of  an  assignment  of  the 
contract,  not  in  the  case  of  an  order,  and  there  is  nothing  in 
the  purpose  of  the  statute  that  would  justify  or  require 
enlarging  the  effect  of  the  language  used.  It  is  sufficient 
that  the  order  clearly  identifies  the  contract  against  the  mono 
accruing  from  which  the  order  is  drawn. 

It  is  further  contended  by  the  appellants  that  the  order 
drawn  in  favor  of  the  respondents  contravenes  the  provisions 
of  chapter  444  of  the  Laws  of  1897,  which  prohibits  under 
pain  of  forfeiture  any  public  contractor  "  from  assigning,  trans- 
ferring, conveying,  subletting  or  otherwise  disposing  of  the 
same  (the  contract),  or  of  his  right,  title  or  interest  therein, 
or  his  power* to  execute  such  contract  to  any  other  person, 
company  or  corporation,  without  the  previous  consent  in 
writing  of  the  department  or  official  awarding  the  same." 
We  think  that  a  contractor  by  giving  an  order  on  the  fund  to 
accrue  from  the  performance  of  his  contract,  neither  assigns, 
sublets  nor  disposes  of  his  contract  nor  his  power  to  execute 
the  same  ;  on  the  contrary,  the  negotiation  of  the  order  may 
secure  to  the  contractor  the  very  means  to  carry  out  his 
contract, 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Martin  and  Werner,  JJ., 
concur ;  Landon,  J.,  not  sitting. 

Judgment  affirmed. 
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Lizzie  M.  Van  Brunt.  Respondent,  v.   Kate  V.   Calder 

AppellaDt. 

Contract — Action  for  Compensation  for  Use  of  Prbmibes  Inter- 
mediate THEIR  Sale  and  Reconveyance.  Where,  upon  the  trial  of  an 
action  to  recover  compensation  for  the  occupancy  of  premises,  it  appears 
that  the  defendant  purchased  them  under  an  oral  agreement  made  by  the 
husbands  of  the  respective  parties  that  she  might  change  her  mind  and 
have  the  right  to  elect  that  it  should  not  be  considered  a  purchase  at  all, 
in  which  event  all  that  the  property  cost  her  should  be  restored;  that  she 
did  change  her  mind  and  the  money  she  put  into  it  was  refunded  or 
allowed  to  her;  that  part  of  the  agreement  was  that  in  case  the  vendor 
was  required  to  take  the  property  back  he  should  be  at  liberty  to  charge 
a  specified  rate  per  month  during  defendant's  occupation,  which  part  she 
repudiated  upon  the  ground  that  her  husband  had  no  power  to  bind  her 
to  pay  anything  therefor,  and  the  question  whether  she  authorized  or 
ratified  her  husband's  promise  to  pay  was  submitted  to  the  jury,  a  verdict 
for  the  plaintiff  for  the  amount  found  due  for  compensation  during  the 
period  of  occupation^cannot  be  disturbed  on  appeal. 

Van  Brunt  v.  Calder,  48  App.  Div.  5!^5,  affirmed. 

(Submitted  May  28,  1901;  decided  June  11,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  10,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Harcoxirt  Bull  for  appellant.  The  plaintiflf  failed  to  prove 
the  cause  of  action  set  forth  in  her  complaint.  {Southwick  v. 
F,  Nat  Bank,  84  N.  Y.  420 ;  McLewee  v.  Ilall,  103  N.  Y. 
639  ;  Truesddl  v.  Sarles,  104  N.  Y.  164 ;  Ronieyn  v.  Sickles, 
108  N.  Y.  650;  Fox  v.  Davidson,  36  App.  Div.  159;  San- 
ford  V.  A.  D,  Tel.  Co.,  13  Misc.  Rep.  88.) 

Wayla/nd  E.  Benjamin  for  respondent.     The  plaintiff's 
proof  supported  the  substantial  cause  of  action  alleged  in  the 
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complaint.  (  Walsh  v.  i?.  i^.  Ins.  Co.^  13  Abb.  Pr.  33 ;  Moore 
V.  CahlSy  1  Jolins.  Ch.  385;  Van  Buren  v.  Olmsteady  5 
Paige,  9.) 

O'Brien,  J.     This  was  an  action  at  law  by  the  plaintiff  as 
assignee  of  her  husband  to  recover  rent'of  certain  premises  in 
the  city  of  New  York  occupied  by  the  defendant  and  her  hus- 
band for  sixteen  months  from  May,  1890,  at  the  rate  of  $75 
per  month.     The  transaction  out  of  which  the  claim  arises  is 
somewhat   peculiar  and   took   place   largely   if   not  entirely 
between  the  husband  of  the  plaintiff  and  the  husband  of  the 
defendant.     There  is  little  if  any  dispute  with  respect  to  the 
nature  and  character  of  the  transaction  between  the  two  hus- 
bands.    On  the  2d  day  of  June,  1890,  the  plaintiff  joined 
with  her  husband,  who  then  owned  the  premises  in  question, 
in  a  deed  to  the  defendant.     The  property  was  a  dwelling 
house,  and  the  defendant  and  her  husband  were  at  the  time  of 
this  conveyance  in  possession  of  the  same.     The  families  had 
been  upon  intimate  social  relations  for  some  time  and  it  is 
evident  that  each  had  entire  confidence  in  the  other.     The 
consideration  for  the  conveyance  was  furnished  by  the  defend- 
ant and  paid  tlirough  her  husband.     It  is  practically  conceded 
that  at  the  time  of  the  execution  and  delivery  of  the  deed  the 
parties  to  it  had  an  oral  agreement  or  understanding  between 
themselves  that  should  the  defendant  become  for  any  reason 
dissatisfied  with   the  purchase   of  tlie   property  the  grantor 
would  accept  a  conveyance  back  to  him  and  refund  the  pur- 
chase money  and  any  sums  paid  by  the  defendant  for  taxes, 
incumbrances  or  repairs.     The  plaintiff  and  her  husband,  who 
was  the  party  who  made  the  arrangement,  claim  that  it  was 
also  a  part  of  this  oral  agreement  that  in   case  the  defendant 
required  him  to  take  the  property  back  that  then  he  was  at 
liberty  to  charge  her  rent  during  the  period  of  occupation  at 
the   rate  above   mentioned,  and  the  defendant  on  her  part 
agreed  to  pay  the  same.     That  this  oral  arrangement  was  act- 
ually made   between   the  two  hu8l)ands  who  transacted  tlie 
business  is  beyond  question.     The  controversy  was  whether 
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the  defendant's  husband  in  making  this  promise  bound  her  or 
only  himself. 

The  deed  of  the  property  ran  to  the  defendant  and  she  paid 
the  consideration  and  with  her  husband  took  possession.  Sub- 
sequently she  became  dissatisfied  with  the  house  or  with  the 
purchase  and  through  her  husband  called  uix)n  the  vendor, 
the  plaintiflPs  husband,  to  take  the  property  back,  and  he  com- 
plied with  that  request,  or  at  least  procured  a  purchaser  at  his 
own  expense,  to  whom  the  defendant  conveyed,  and  she 
received  the  purchase  money  that  she  had  paid  with  her  dis- 
bursements, all  of  which  was  restored  to  her,  and  thus  the  oral 
agreement  referred  to  was  carried  out  and  executed  by  the 
vendor,  but  the  defendant  did  not  pay  the  rent  during  the 
period  that  she  was  in  possession  under  the  deed  and  hence 
this  action.  The  court  submitted  to  the  jury  the  question 
whether  the  defendant  had  authorized  or  ratified  her  hus- 
band's promise  to  pay  rent  in  case  tlie  sale  was  for  any  reason 
unsatisfactory  to  her  and  the  property  was  reconveyed  or  in 
case  she  was  otherwise  permitted  to  rescind  the  sale  under 
the  deed,  and  a  verdict  was  found  for  the  plaintiff  for  the 
amount  found  due  for  rent  during  the  period  of  occupation  by 
the  defendant  and  her  husband  and  the  judgment  entered  on 
the  verdict  was  unanimously  affirmed  on  appeal.  All  the 
questions  of  fact  involved  in  the  case  have,  therefore,  been 
conclusively  determined  in  favor  of  the  plaintiff,  and  none  of 
them  are  open  to  review  here. 

It  is  not  material  to  determine  whether  the  action  was  one 
at  common  law  to  recover  rent  in  the  technical  sense  or  for 
use  and  occupation  under  the  peculiar  facts  narrated.  The 
parties  had  a  full  accounting  before  the  jury  in  regard  to  the 
whole  transaction,  including  taxes,  repairs,  payments  on  incum- 
brances and  every  other  thing  bearing  on  the  merits  of  the 
controversy,  and  the  plaintiff  succeeded  in  recovering  only  a 
part  of  her  claim.  If  it  were  necessary  to  loek  into  the  evi- 
dence it  is  not  difficult  to  see  that  no  injustice  has  been  done 
to  the  defendant.  She  was  present  when  the  oral  agreement 
was  made  between  the  two  hiisbands,  or  at  least  it  was  sub- 
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Btantially  rehearsed  in  her  presence.  She  was  undoubtedly 
the  principal  in  the  transaction,  and  her  husband  acted  and 
spoke  in  her  behalf  and  with  her  authority,  express  or  implied. 
AV^hen  the  transaction  is  stripped  of  all  disguises  in  which  it  is 
involved  by  a  mass  of  testimony,  most  of  which  is  immaterial 
or  contradictory,  two  facts  stand  out  in  bold  relief :  (1)  The 
defendant,  through  her  husband,  purchased  a  house  which  was 
conveyed  to  her  under  an  oral  agreement  that  she  might 
change  her  mind  and  have  the  right  to  elect  that  it  should 
not  be  considered  a  purchase  at  all,  in  which  event  all  that  it 
had  cost  her  should  be  restored.  (2)  She  did  change  her 
mind  and  the  property  was  taken  ofE  her  hands  and  the 
money  that  she  put  into  it  refunded  to  her  or  allowed  on  the 
accounting. 

Whether  that  oral  agreement  was  valid  or  void  is  of  no  con- 
sequence since  it  was  executed.  If  any  one  could  raise  that 
objection  it  was  the  vendor,  the  plaintiffs  husband.  The  deed 
was  absolute  on  its  face,  and  possibly  he  could  have  objected 
to  have  his  bargain  affected  by  any  contemporaneous  oral 
agreement  which  of  course  varied  the  transaction  as  evidenced 
by  the  deed.  *  The  defendant  cannot  complain  because  the 
vendor  permitted  her  to  change  her  mind  and  retreat  from  a 
transaction  which  upon  the  face  of  the  deed  was  an  absolute 
purchase  by  her  of  real  property.  Her  attitude  before  the 
jury  was  that  although  she  received  the  benefit  of  the  oral 
agreement  in  the  rescission  of  the  sale  as  evidenced  by  the  deed 
and  the  restoration  to  her  of  all  the  money  she  had  paid  or 
expended,  her  husband  had  no  power  to  make  it  so  far  as  to 
bind  her  to  pay  anything  for  the  rent  or  use  of  the  property 
during  the  sixteen  months  of  occupation.  This  was  not  a 
strong  position,  and  it  is  not  surprising  that  the  jury  took  the 
view  of  the  case  that  they  did.  The  oral  and  documentary 
proof  taken  with  all  the  circumstances  and  the  nature  of  the 
transaction  itself  justified  the  verdict. 

The  case  contains  numerous  exceptions  to  the  admission  or 
exclusion  of  evidence  during  the  progress  of  the  trial  and  to 
the  charge  and  the  refusal  of  the  court  to  charge  certain 
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requests  presented  by  the  defendant's  counsel.  It  is  quite 
unnecessary  to  discuss  tbem,  and  it  would  be  impossible  even 
to  state  them  without  extending  the  review  beyond  all  reason- 
able limits.  Many  of  these  exceptions  are  based  upon  the 
form  of  the  action  which  is  assumed  to  be  the  ordinary  action 
for  rent  where  the  conventional  relation  of  landlord  and  ten- 
ant exists,  but  an  inspection  of  Lhe  pleadings  will  show  that 
the  action  was  based  upon  the  peculiar  facts  of  the  case  which 
have  been  already  sufficiently  referred  to  and^were  stated  in 
such  form  as  to  permit  an  examination  of  the  whole  transac- 
tion. It  is  quite  sufficient  to  say  that  these  exceptions  have 
been  examined  and  no  material  legal  error  is  found  that 
could  have  afiEected  the  defendant's  rights  or  prejudiced  her 
defense.  The  points  raised  and  argued  in  support  of  the 
api)eal  are  all  either  inapplicable  to  the  case  or  incorrect  as 
purely  legal  propositions  and  so  the  judgment  must  be  affirmed, 
with  costs. 

Parker,  Ch.  J.,  Gray,  Martin,  Landon,  Cullen  and 
Wkrner,  JJ.,  concur. 

Judgment  affirmed. 
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William  H.  Townsend,  Respondent,  v.  Winslow  M.  Bell 

et  al.,  Appellants. 

1.  Appeal  —  Embodiment  op  Opinion  in  Order  of  Reversal  not 
Equivalent  to  a  Statement  that  IIevebsal  Was  upon  the  Pacts  — 
Code  Civ.  Pro.  §  1338.  An  order  of  the  Appellate  Division  reversing  a 
judgment  and  granting  a  new  trial  upon  the  grounds  stated  in  the  opin- 
ion ''delivered  herein  and  which  is  hereby  made  a  pnrt  of  the  order,** 
cannot  be  considered  a  statement  that  the  reversal  was  upon  the  facts,  and 
is  not  a  compliance  with  section  1338  of  the  Code  of  Civil  Procedure, 
especially  in  a  case  where  the  opinion  is  susceptible  of  different  construc- 
tions, and  it  is  a  matter  of  doubt  whether  the  reversal  was  upon  the  law 
or  the  facts,  or  both;  the  reversal  must,  therefore,  be  presumed  by  the 
Court  of  Appeals  to  have  been  upon  questions  of  law  only. 

2.  When  Findings  op  Fact  upon  Sufficient  Evidence  Ark  Con- 
clusive upon  Court  op  Appeals  —  Riparian  Rights.  Where  the 
judgment  has  been  rendered  in  an  action  to  procure  an  injunction  restrain- 
ing the  defendants  from  polluting  a  stream  in  which  the  trial  court  upon 
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sufficient  evidei>ce  adopted  the  findings  of  a  jury  that  the  use  of  the 
stream  by  them  was  a  reasonable  one,  and  that  such  use  does  not  render 
the  waters  thereof  unfit  for  manufacturing,  mechanical  or  domestic  pur- 
poses, a  dismissal  of  the  complaint  upon  the  merits  must  be  afiSrmed. 

8.  \^HEN  Exceptions  not  Affecting  the  Merits  Will  Not  Be  Con- 
SLDEBSD.  The  fact  that  issues  in  the  action  were  framed  and  submitted 
to  the  Jury  does  not  prevent  the  application  of  the  rule  that  In  an  equity 
case  the  Ck>urt  of  Appeals  will  consider  no  exceptions  either  to  alleged 
errors  in  the  charge  or  to  the  rulings  which  do  not  affect  the  merits,  and 
after  the  adoption  of  the  findings  by  the  trial  eourt  all  proceedings,  includ- 
ing the  practice  upon  review,  are  the  same  as  if  no  jury  had  been  called. 

TowTuend  v.  Bell,  42  App.  Div.  409,  reversed. 

(Argued  May  28,  1001;  decided  June  11,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
17,  1899,  reversing  a  judgment  in  favor  of  plaintiff  entered 
npon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  c/.  Linson  for  appellants.  The  reversal  not  being 
stated  to  be  on  questions  of  fact,  the  findings  of  the  court  on 
those  questions,  unless  wholly  without  evidence  to  support 
them,  are  conclusive  in  this  court.  (Code  Civ.  Pro.  §  1338 ; 
Sinckd  v.  Stevens^  165  N.  Y.  171;  Nat  narrow  Co,  v. 
Bement  <&  SonSy  163  N.  Y.  505 ;  Spence  v.  Ilam^  163  K  Y. 
220 ;  Spellman  v.  Looschen,  162  N.  Y.  268 ;  MetoaZf  v. 
Mo^eSj  161  N.  Y.  587 ;  Gannon  v.  McOuire^  160  N.  Y.  476 ; 
Pa/rker  v.  Day^  155  N.  Y.  383 ;  Bomeisler  v.  Foster^  154 
N.  Y.  229 ;  Riendeau  v.  BnUock,  147  N.  Y.  269 ;  Mack  v. 
CoUeram,,  136  N.  Y.  617.)  It  being  found  as  matter  of  fact 
that  the  use  which  defendants  made  of  the  waters  of  the 
stream  was  a  reasonable  one,  the  action  was  necessarily  deter- 
mined in  their  favor,  regardless  of  any  other  question  in  the 
case,  because  the  right  of  the  plaintiff  to  the  use  of  the  water 
of  the  stream  as  it  should  run  in  its  pure  and  natural  state 
must  yield  to  the  right  of  the  defendants,  to  use  the  same  in  a 
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reasonable  manner  for  the  purposes  of  tlieir  business.  (Angell 
on  Watercourses,  240,  §  140 ;  Gould  on  Waters,  390,  §  220 ; 
Strobel  v.  Serr  Salt  Co.,  164  N.  Y.  303 ;  Prentice  v.  Geiffer, 
74  N.  Y.  341 ;  Ballard  v.  S,  F.  3ff(/,  Co.,  77  K  Y.  525 ; 
ffayes  v.  Waldron,  44  N.  H.  580 ;  S?iow  v.  Parsons,  28  Vt. 
459 ;  Lockwood  v.  Lawrence,  77  Me.  316 ;  R.  R.  Mills  v. 
Wright,  30  Minn.  249  ;  Merrifield  v.  Worcester,  110  Mass.  216 ; 
AUy.-Gen.  v.  Gee,  L.  R.  [10  Eq.]  131 ;  Robertson  v.  Stewart,, 
9  G.  &  M.  189.)  The  findings  of  fact  are  sustained  by  the 
evidence.  (  Vil.  of  Champlain  v.  McCrea,  165  N".  Y.  273.) 
No  error  was  committed  in  receiving  or  rejecting  evidence. 
(  Verinilyea  v.  Palmer,  52  N.  Y.  471 ;  Forrest  v.  Forrest,  25 
N.  Y.  510 ;  Lansing  v.  Russell,  2  N.  Y.  563 ;  McSorley  v. 
Ihighes,  34  N.  Y.  S.  R.  945 ;  McClave  v.  G^«'J5,  157  N.  Y. 
413 ;  Acker  v.  Leland,  109  N.  Y.  5 ;  Learned  v.  Tillotson^ 
97  N.  Y.  1 ;  Jackson  v.  Andrews,  59  X.  Y.  244 ;  Angell  on 
Watercourses,  240,  §  140;  Strohel  v.  K.  S.  Co.,  164  N.  Y. 
303 ;  Prentice  v.  Geiger,  74  N.  Y.  341.)  Unless  a  reversal 
is  stated  in  the  order  to  be  made  on  the  facts,  it  is  conclu- 
sively presumed  to  have  been  made  on  the  law.  (Code  Civ. 
Pro.  §  1338  ;  MatUr  of  Laudy,  148  N.  Y.  403.) 

A.  T.  Clearwater  for  respondent.  There  were  legal  errors 
which  required  the  reversal  of  the  judgment  of  the  trial  court. 
If  illegal  and  irrelevant  evidence,  which  bears  in  the  least 
degree  upon  the  question  at  issue,  is  admitted  under  objec- 
tion, the  error  cannot  be  disregarded  upon  appeal.  {Ander- 
son V.  R.,  W.  i&  0.  R.  R.  Co.,  54  N.  Y.  334 ;  O'llagan  v. 
Dillon,  76  N.  Y.  170 ;  Worrall  v.  Parmelee,  1  N.  Y.  519 ; 
Williams  v.  Fitch,  18  N.  Y.  546 ;  Starhird  v.  Barrons,  43 
N.  Y.  200 ;  Baird  v.  Gillett,  47  N.  Y.  186  ;  Wihon  v.  Wil- 
son, 4  Keyes,  413  ;  Osgood  v.  Manhattan  Co.,  3  Cow.  612  ; 
Penfield  v.  Carpenter,  13  Johns.  350;  Strang  <&  Mam,nix  v. 
Whitehead,  12  Wend.  64.)  As,  on  the  disputed  facts,  the 
plaintifiE  is  entitled  to  the  relief  he  seeks,  the  form  of  the  order 
of  the  Appellate  Division  is  not  material.  {B.  cfe  L.  L.  Co. 
V.  B.  L.  &  Imp.  Co.,  165  N.  Y.  247  ;  O'Brien  v.  E.  R.  B.  Co.^ 
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161 N.  Y.  539  ;  Benedict  v.  Amoux^  154  N.  Y.  715 ;  Griggs  v. 
Day,  158  N.  Y.  1 ;  lErahfeld  v.  Fitzgerald,  157  N.  Y.  166.) 
Uncontradicted  facts  with  the  logical  deductions  therefrom, 
all  pointing  in  the  same  direction,  present  a  question  of  law 
for  the  court,  and  not  a  question  of  fact.  {Jeroine  v.  Q.  C, 
a  Co.,  163  N.  Y.  351 ;  O'Brien  v.  E.  R.  B.  Co,,  161  N.  Y. 
539 ;  Ostrom  v.  Greene,  161  N.  Y.  353 ;  Gi^gs  v.  Day,  158 
N.  Y.  1 ;  Caponigri  v.  Altisri,  164  J^.  Y.  476.)  The  Appel- 
late Division  having,  by  its  amended  order  of  reversal,  stated 
in  the  body  of  the  order  that  the  reversal  was  upon  the 
grounds  stated  in  the  opinion  and  made  that  opinion  a  part  of 
the  order,  an  examination  of  the  opinion  becomes  proper  and 
necessary  for  the  purpose  of  ascertaining  the  grounds  upon 
which  the  Appellate  Division  reversed  the  judgment  of  the 
trial  court.     (Code  Civ.  Pro.  §  1338.) 

Werner,  J.  This  action  was  brought  to  secure  an  injunc- 
tion restraining  the  defendants  from  polluting  the  waters  of  a 
stream  which  runs  through  their  factory  and  from  thence 
over  plaintiflPs  lands.  The  locvs  in  quo  is  near  the  village 
of  Milton  in  the  county  of  Ulster.  Defendants  are  engaged 
in  the  manufacture  of  eiderdown,  plush  and  other  fabrics,  and 
use  considerable  quantities  of  dye  stufiEs  of  various  hues, 
together  with  the  equipment  essential  to  such  work.  Their 
factory  is  located  at  the  confluence  of  two  streams  about  300 
feet  west  of  the  Hudson  river.  The  water  of  one  of  these 
streams  is  pure  and  clear  as  it  comes  to  the  defendants'  land 
through  a  succession  of  ponds.  The  water  of  the  other  stream 
is  polluted  by  the  drainage  of  sewers,  cesspools  and  water 
closets.  Soon  after  the  establishment  of  their  factory  in  1886 
the  defendants  found  it  impracticable  to  use  the  waters  of 
both  streams,  and  they  built  a  sluiceway  to  carry  the  water  of 
the  northwest  or  polluted  creek  around  their  factory  and  to  a 
point  in  the  stream  below  the  same.  The  water  of  the  south- 
west or  pure  stream  has  been  used  by  the  defendants  for  all 
the  purposes  incident  to  their  business,  and  after  such  use  has 
been  discharged  into  the  stream  below  in  various  stages  of  dis- 
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coloration  and  pollution.     In  this  condition  it  flows  across  the 
plaintiff's  premises,  which  consist  of  a  lot  of  irregular  shape 
containing  about  one-half  an  acre  of  land,  with  a  frontage  of 
about  seventy-tive  feet   on  the  side  bounded  by  the  waters 
which  meet  below  defendants'  factory,  and  from  thence  flow 
into  the  Hudson  river.    The  fact  that  the  action  has  been  tried 
four  times,  and  as  often  appealed,  bears  ample  testimony  to 
the  earnestness  of  purpose  and  intensity  of  feeling  with  which 
the  contest  has  been  waged  to  its  present  stage.     A  generjil 
historical  review  of  the  case  would  portray  a  fine  study  in  the 
vicissitudes  of  litigation,  but  as  we  must  confine  ourselves  to 
the  consideration  of  the  questions  of  law  preseiHed  upon  this 
appeal,  we  shall  recite  only  such  facts  as  are  pertinent  to  those 
questions.     After  the  second  trial  and  appeal  the  Supreme 
Court  at  Special  Term  settled  for  submission  to  a  jury  the  fol- 
lowing questions :  1.  ^^  Is  the  use  which  the  defendants  in  the 
operation  of  their  factory  make  of  the  waters  of  the  stream, 
mentioned    in    the   complaint,  a  reasonable    one?"     2.  ^^Is 
the  water  so  polluted  by  the  operation  of  the  defendants'  fac- 
tory as  to  render  it  tofit  for  use  for  manufacturing,  mechan- 
ical or  domestic  purposes  ? "     Upon  the  trial,  which  resulted 
in  the  judgment  from  which  this  appeal  is  taken,  the  jury 
answered  the  first  of  these  questions  in  the  aflirmative  and  the 
other  in  the  negative.     In  other  words,  the  findings  of  the 
jury  were  in  favor  of  the  defendants  upon  the  sharply-defined 
issue  presented  by  the  evidence.     As  the  action  was  brought 
on  the  equity  side  of  the  court  the  findings  of  the  jury  were, 
of  course,  purely  advisory  for  the  purpose  of  aiding  the  court. 
The  learned  trial  judge  adopted  the  findings  of  the  jury  and 
directed  judgment  dismissing  the  complaint  upon  the  merits. 
An  appeal  was  taken  to  the  Appellate  Division,  which  resulted 
in  a  reversal  of  the  judgment  rendered  in  the  trial  court.    The 
order  of  the  Appellate  Division  was  silent  as  to  the  grounds 
of  reversal.     Upon  appeal  to  this  court  the  case  was,  therefore, 
controlled  by  the  presumption  that  the  judgment  of  the  trial 
court  had  been  reversed  upon  questions  of  law  and  not  upon 
questions  of  fact.    (Sec.  1338,  Code  Civ.  Pro.)    Shortly  before 
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the  argament  of  the  appeal  in  this  court  the  respondent  herehi 
applied  to  the  Appellate  Division  to  so  amend  its  order  as  to 
show  that  the  reversal  of  the  judgment  of  the  trial  court  was 
upon  the  facts  as  well  as  the  law.  The  learned  Appellate 
Division  thereupon  amended  its  original  order  of  reversal 
by  stating  "  that  said  judgment  be,  and  the  same  hereby  is, 
in  all  respects  reversed,  vacated  and  set  aside  upon  the  grounds 
stated  in  the  opinion  of  Justice  Putnam,  delivered  herein,  and 
which  is  hereby  made  a  part  of  this  order  and  a  new  trial 
granted,  with  costs  to  abide  the  event  of  the  action."  The 
question  presented  by  this  amended  order  is  whether  the 
opinion  referred  to  can  be  considered  as  a  statement  in  the 
body  of  the  order  appealed  from,  that  the  judgment  of 
the  trial  court  was  reversed  upon  the  facts.  It  is  a  rule  of 
practice  too  well  settled  to  require  discussion  that  appellate 
courts  will  not  look  to  the  opinions  of  the  lower  courts  for 
the  grounds  of  their  decisions.  In  this  case,  however,  the 
opinion  of  tlie  learned  justice  who  spoke  for  the  Appellate 
Division  is  made  a  part  of  the  order  of  that  court  and  this 
circumstance  is,  doubtless,  relied  upon  to  take  the  question 
out  of  the  operation  of  the  general  rule.  The  question 
whether  such  an  order  is  in  compliance  with  section  1338  of 
the  Code  of  Civil  Procedure  has  only  once  been  presented  to 
this  court  since  the  amendments  to  the  Code  necessitated  by 
the  constitutional  changes  of  1895  aflFecting  the  jurisdiction  of 
this  court.  In  Matter  of  Lmuly  (148  N.  Y.  409)  a  certificate 
of  the  General  Tenn  was  presented  showing  that  a  surrogate  s 
decree  had  been  reversed  upon  the  grounds  stated  in  the 
opinion,  and  the  opinion  indicated  that  the  reversal  was  upon 
questions  of  fact.  In  criticising  this  practice  this  court  said, 
"the case  has  been  argued  in  this  court  upon  the  merits,  and 
we  have  concluded  to  treat  the  judgment  of  reversal  as  having 
been  made  upon  the  facts,  but  we  wish  it  to  be  distinctly 
nnderstood  that  this  conclusion  is  not  to  be  regarded  as  a  prece- 
dent or  as  holding  that  the  certificate  is  a  compliance  with  the 
provisions  of  section  1338  of  the  Code  (Civ.  Pro.),  which  pro- 
vides that  upon  an  appeal  to  the  Court  of  Appeals  from  a 
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judgment,  reversing  a  judgment  entered  upon  the  report  of  a 
referee  or  a  determination  in  the  trial  court ;  or  from  an  order 
granting  a  new  trial,  upon  such  a  reversal ;  it  must  be  pre- 
sumed that  the  judgment  was  not  reversed,  or  the  new  trial 
granted,  upon  a  question  of  fact,  unless  the  contrary  clearly 
appears  in  the  record  body  of  the  judgment  or  order  appealed 
from.  We  think  that  the  General  Term  ought  to  he  able  to 
determine  whether  their  reversals  are  made  upon  the  facts  or 
the  law,  and  that  this  court  ought  not  to  be  compelled  to  go  to 
the  opinion  for  the  purpose  of  determining  that  question." 
This  criticism  is  even  more  applicable  to  the  case  at  bar  than 
it  was  to  the  case  then  before  the  court,  because  the  opinion 
referred  to  in  the  order  now  under  consideration  is  susceptible 
of  different  constructions  and  judges  may  differ  upon  the 
question  whetlier  it  indicates  that  the  reversal  of  the  judg- 
ment rendered  by  the  trial  court  was  upon  the  law  or  the 
facts,  or  both.  Under  these  circumstances  we  cannot  condone 
and  adopt  the  practice  which  we  are  forced  to  condemn.  The 
only  alternative  left  us  is  to  reiterate  the  rule  announced  in 
the  Laudy  case  and  while  insisting  upon  its  observance 
by  others  to  consistently  obey  it  ourselves.  In  arriving  at 
this  conclusion  we  have  not  overlooked  the  earlier  cases  of 
Tolmaii  v.  a9.,  7?.  A  N.  Y.  li.  B,  Co.  (92  N.  Y.  356) 
and  Snyder  v.  Snyder  (96  X.  Y.  92)  in  which  the  practice 
now  disapproved  seems  to  have  been  regarded  as  proper. 
Those  cases  were  decided  at  a  time  when  this  court  had  power 
to  review  facts  in  cases  where  the  General  Terms  of  the  state 
had  reversed  judgments  of  trial  courts  upon  questions  of  fact. 
There  was  not  then  the  same  reason  for  unyielding  adherence 
to  the  rule  that  there  is  now  when  the  jurisdiction  of  this  court 
is  confined  to  questions  of  law.  If  it  were  necessary  to  justify 
our  apparent  overruling  of  the  tvvo  cases  last  cited  upon  any 
other  grounds  than  those  above  stated  we  could  easily  do  so 
for  the  same  reasons  which  differentiate  the  Laudy  case  from 
the  case  at  bar.  In  eac^h  of  the  cases  referred  to  this  court 
held  that  the  opinions  clearly  indicated  a  reversal  upon  facta 
as  well  as  law,  while  here,  as  we  have  seen,  we  are  asked  to 
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construe  an  opinion  as  to  tlie  trne  meaning  of  which  the 
learned  Appellate  Division  does  not  seem  to  have  been  entirely 
satisfied.  Had  there  been  no  doubt  upon  that  subject  it 
would  have  been  quite  as  easy  for  that  court  to  have  made  an 
order  in  accordance  with  tlie  fact  as  to  have  made  the  order 
which  is  now  before  us.  We  have  then  a  case  in  whicli  the 
judgment  of  the  trial  court  must  be  deemed  to  have  been 
reversed  by  the  Appellate  Division  only  upon  questions  of  law, 
and  the  facts  must  be  taken  as  found  bv  the  trial  court  unless 
there  is  no  evidence  to  sustain  the  finding.  Whether  there  is 
such  evidence  is  a  question  of  law  which  this  court  has  a  right 
to  consider.  {]VaL  Harrow  Co.  v.  Bcjuent  dk  jSotis,  163  N.  Y. 
505.)  For  the  purpose  of  deciding  this  question  of  law  this 
court  is  bound  to  take  as  true  the  evidence  most  favorable  to 
the  party  who  prevailed  upon  the  trial.  {Caiida  v.  Totten^ 
157  N.  Y.  281.)  Under  this  rule  there  is  no  escape  from  the 
(Conclusion  that  there  was  evidence  enough  to  sustain  the  find- 
ings of  the  jury  adopted  by  the  trial  court.  The  question 
before  us  is  not  whether  a  different  result  ought  or  might  have 
been  reached  nor  yet  whether  this  court  deems  the  findings  to 
be  in  accord  with  the  weight  of  testimony,  but  siinply  whether 
there  is  evidence  which,  if  accepted  as  trne,  will  sustain  the 
verdict.  The  trial  court  having  found  upon  such  evidence 
that  the  defendants'  use  of  the  stream  in  question  was  a  reason- 
able one  and  that  such  use  does  not  render  the  waters  thereof 
unfit  for  manufacturing,  mechanical  or  domestic  purposes,  we 
cannot  say  it  is  otherwise.  The  right  of  the  parties  to  a 
review  of  conflicting  evidence  ended  in  the  Appellate  Division. 
The  next  question  affecting  the  merits  which  we  are  called 
upon  to  consider  is  whether  the  conclusion  of  law  found  by 
the  trial  court  is  sustained  by  the  facts  as  established.  The 
inexorable  logic  of  the  facts  found  leads  to  a  single  and  inevi- 
table conclusion  of  law.  If  the  defendants'  use  of  the  stream 
was  reasonable  and  did  not  pollute  it  to  such  a  degree  as  to 
render  it  unfit  for  the  purposes  mentioned,  then  plaintiff 
suffered  no  injury  and  he  was  entitled  to  no  relief.  In  this 
view  of  the  case,  a  view  which  this  court  is  compelled  to 
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accept  by  the  jurisdictional  limitations  above  referred  to, 
it  would  be  unprofitable  to  discuss  the  rights  of  riparian 
owners  generally  or  of  these  litigants  specifically  as  applied 
to  a  state  of  facts  and  findings  open  to  complete  review. 
Upon  the  merits,  therefore,  the  position  of  the  defendants 
is  impregnable  and  it  simply  remains  to  determine  whether 
there  are  any  exceptions  to  the  rulings  at  the  trial,  either 
in  receiving  or  rejecting  evidence,  or  in  the  charge  to  the 
jury,  which  will  enable  the  plaintiff  to  sustain  the  order 
of  the  Appellate  Division.  This  being  an  equity  case  the  old 
chancery  rule  is  to  be  applied  that  this  court  will  not  regard 
exceptions  which  do  not  affect  the  merits,  and  this  relates  as 
well  to  alleged  errors  in  the  charge  as  to  other  rulings.  (  Ver- 
inilyea  v.  Palmer^  52  N.  Y.  472.)  The  fact  that  issues  were 
framed  and  submitted  to  a  jury  does  not  change  the  rule. 
The  findings  of  the  jury  were  not  binding  upon  the  trial  court 
until  they  were  adopted  by  the  court,  and  from  thenceforth 
all  proceedings,  including  the  practice  on  review,  were  the 
same  as  though  no  jury  had  been  called  in.  {YermUyea 
V.  Palmer^  supra  ;  CarroU  v.  Deimel^  95  N.  Y.  253 ;  OlarJc 
v.  Moaher^  107  N.  Y.  118.)  The  plaintiff  complains  of  the 
admission  of  evidence  tending  to  show  that  the  "  north 
branch  "  of  tlie  stream  was  polluted  by  others  than  the  defend- 
ants. It  is  true,  as  suggested  by  the  learned  counsel  for  the 
plaintiff,  that  no  degree  of  pollution  by  others  would  justify 
an  unlawful  or  unreasonable  use  of  the  stream  by  the  defend- 
ants ;  but  it  is  obvious  that  this  evidence  was  competent  for 
the  very  purpose  of  enabling  the  jury  and  court  to  determine 
whether  such  use  was  reasonable.  The  evidence  of  the  num- 
ber of  hands  employed  by  the  defendants  was  competent  as 
bearing  upon  the  extent  of  defendants'  business,  which  in  turn 
had  a  direct  bearing  upon  the  question  at  issue.  The  evidence 
of  the  witness  Drake,  as  to  the  effect  of  water  taken  at  "  Wap- 
pingers  Falls "  for  use  in  the  boiler  of  the  steamboat  upon 
which  he  was  employed,  was  competent  to  show  the  effect 
upon  steam  boilers  of  water  similar  to  that  which  issued  from 
defendants'  factory.     It  was  made  competent  by  the  testimony 
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previously  given  as  to  the  effect  of  the  waters  of  this  stream 
upon  the  locomotive  boilers  of  the  West  Shore  Kailroad  Com- 
pany. The  fact  that  Drake's  testimony  related^  in  part,  to 
waters  not  taken  from  this  stream,  but  from  a  stream  contain- 
ing similar  waters,  might  affect  its  weight,  but  not  its  compe- 
tency. The  evidence  of  defendants'  witness  Frances,  relating 
to  negotiations  between  the  parties  previous  to  the  trial,  is  not 
so  clearly  admissible.  We  think  it  was  competent  for  the 
purpose  of  enabling  the  court  to  determine  the  extent  and  the 
character  of  the  relief,  if  any,  to  which  the  plaintiff  might  be 
entitled.  If  it  was  not  admissible  for  that  purpose,  it  was 
harmless  as  against  the  plaintiff,  since  it  tended  to  establish 
an  offer  to  compromise,  from  which  the  plaintiff  could  at 
least  argue  there  was  an  impli  .ation  of  liability  against 
the  defendants.  But  beyond  tlu.t,  the  fact  that  the  jury 
and  court  have  found  that  defendants'  use  of  the  stream 
was  reasonable,  is  a  complete  answer  to  the  objection  under 
this  hpad.  The  charge  of  the  court  in  respect  to  the  use 
which  was  made  of  plaintiff's  land  was  not  erroneous.  The 
judge  was  careful  to  say  that  the  failure  to  put  that  land  to 
any  beneficial  use  was  no  defense  to  an  unreasonable  and 
improper  use  of  the  stream  by  the  defendants,  but  that  the 
fact  might  be  considered  in  determining  whether  defendants' 
use  of  the  stream  was  reasonable  and  proper.  In  the  course 
of  th^  trial  the  plaintiff,  through  his  counsel,  disclaimed  any 
right  to  recover  substantial  damages.  ThiB  relief  sought  was 
a  permanent  injunction.  In  deciding  whether  this  drastic 
remedy  should  be  applied  it  was  the  duty  of  the  court  to 
ascertain  whether  defendants'  use  of  the  stream  was  reason- 
able or  not.  The  decision  of  this  question  depended  not  alone 
upon  the  extent  and  nature  of  the  impurities  projected  into 
this  stream,  but  upon  the  location  of  plaintiff's  land,  the  use 
to  which  it  was  devoted,  the  effect  upon  it  of  any  impurities 
in  the  stream,  and  the  extent  to  which  the  pollution  of  the 
waters  may  have  been  attributable  to  other  sources  and  causes 
than  those  charged  in  the  complaint.  All  of  these  matters 
bear  upon  the  question  of  reasonable  use. 
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We,  therefore,  conclude  that  the  order  of  the  Appellate 
Division  must  be  reversed  and  the  judgment  entered  upon  the 
decision  of  the  trial  court  affirmed,  with  costs. 

Gkay,  O'Brien,  Martin  and  Cullen,  JJ.,  concur;  Pab- 
KER,  Ch.  J.,  not  voting ;  Landon,  J.,  not  sitting. 

Ordered  accordingly. 
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J.  Hampden  Dougherty  et  al.,  as  Trustees  under  the  Will  of 
William  D.  Thompson,  Deceased,  Respondents,  v,  Joseph- 
ine L.  Thompson,  Individually,  and  as  Administratrix  with 
the  Will  Annexed  of  Stephen  J.  Thompson,  Deceased, 
Appellant,  and  Nina  O'Donnell  et  al..  Respondents. 

J.  Hampden  Dougherty,  as  Trustee  under  the  Will  of  Wil- 
liam D.  Thompson,  Deceased,  Respondent,  v,  John  C. 
Thompson,  Individually,  and  as  Trustee  under  the  Will  of 
William  D.  Thompson,  Deceased,  et  al..  Respondents,  and 
Josephine  L.  Thompson,  as  Administratrix  with  tte  Will 
Annexed  of  Stephen  Jay  Thompson,  Deceased,  Appellant. 

1.  Will  —  Contingent  Estate — When  Share  op  Income'  from 
Trust  Does  not  Pass  to  Legatee  op  Beneficiary.  The  income  accru- 
ing after  the  death,  without  issue,  of  a  child  entitled  thereto  under  a  clause 
of  a  will  creating  a  trust  in  personal  property  for  the  benefit  of  a  hus- 
band and  wife,  and  their  children  during  theliv^es  of  the  former  or  the 
survivor  of  them,  the  corpus  on  their  death  to  be  paid  to  the  children  and 
the  issue  of  such  as  Ithve  died  leaving  issue,  providing  for  the  payment 
of  a  specified  amount  to  the  husband  and  the  residue  of  the  income  to  the 
Avifo  for  the  support  of  herself  and  children  during  their  minority,  and 
as  each  child  reaches  majority  he  or  she  to  receive  one  equal  share  of  the 
Hurplus  above  the  amount  payable  to  the  husband,  the  same  being  divided 
"into  as  many  equal  shares  as  there  shall  be  children,"  and  one  more  share 
for  their  mother,  does  not  pass  under  his  will,  but  goes  to  the  remaining 
children  during  the  continuance  of  the  trust,  since  he  takes  no  vested 
estate  therein. 

2.  Same.  No  vested  estate  which  will  pass  under  the  will  of  a  cestui 
Que  iruM  dying  without  issue,  is  created  in  his  favor  in  the  income  of 
trust  property  accruing  after  his  death,  by  a  clause  of  a  will  providing 
for  the  payment  thereof  to  designated  persons  during  the  life  of  one  of 
them  and  for  a  sale  and  distribution  of  the  proceeds  among  them  on  the 
latter's  death,  where  it  further  provides  that  the  issue  of  any  such  person 
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deceased  shall  take  his  share  of  such  income  and  of  the  proceeds  of  the 
property  on  the  termination  of  the  trust. 

3.  When  Estate  if  Vested  Is  Defeated.  A  contention  that 
because  the  deceased  beneficiary  at  any  time  during  his  life  would  have 
bad  an  immediate  right  to  the  possession  of  a  share  upon  the  then  ceasing 
of  the  precedent  estate,  and,  therefore,  under  the  statute  (1 R.  S.  728,  §  13), 
declaring  tiiat  future  estates  are  vested  when  there  is  a  person  in  being 
who  would  have  an  immediate  right  to  possession  upon  the  ceasing  of 
the  intermediate  or  precedent  estate,  he  took  a  vested  estate  which  passed 
by  his  will,  cannot  be  sustained,  since  if  vested  it  was  subject  to  be  and 
was  defeated  by  his  death  during  the  existence  of  the  trust. 

Dou(}^ierty  v.  Thomp»on,  54  App.  Div.  456,  affirmed. 

(Argued  March  26,  1901;  decided  June  11,  1901.) 

Appeals  from  judgments  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  26,  1900,  modifying  and  affirming  as  modified 
judgments  of  Special  Term  in  the  two  above-entitled  actions, 
brought  to  obtain  construction,  respectively,  of  the  third  and 
ninth  paragraphs  of  the  wilKof  "William  D.  Thompson, 
deceased. 

The  third  clause  of  the  will  involved  in  the  first-entitled 
action  reads  as  follows :  "  Third.  One  other  of  said  shares 
amounting  at  par  to  one  hundred  thousand  dollars  I  give  and 
bequeath  unto  my  executors  herein  named,  or  such  of  them  as 
shall  qualify  and  act  as  executors  of  this  my  will,  the  survivors 
and  survivor  of  them  and  their  successors  and  assigns,  upon 
the  trusts  and  to  the  intents  and  uses  following,  that  is  to  say, 
to  collect  and  receive  the  interest  and  dividends  thereon  fall- 
ing due  after  my  decease,  and  out  of  the  net  income  to  apply 
to  the  use  of  my  nephew,  William  D.  Thompson,  Junior,  of 
Baltimore,  in  the  state  of  Maryland,  the  annual  sum  of  seven 
hundred  dollars,  to  be  reckoned  from  the  time  of  my  death 
and  payable  half-yearly  during  his  life  and  the  whole  residue 
of  such  net  income  to  apply  to  tlie  use  of  Josephine,  the  wife 
of  the  said  William  D.  Thompson,  Junior,  and  their  children, 
by  paying  the  same  to  her  for  the  support  of  herself  and  chil- 
dren during  their  minority,  and  as  each  child  attains  the  age 
of  twenty-one,  he  or  she  shall  be  entitled  to  receive  one  equal 
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share  of  such  surplus  of  income  above  seven  hundred  dollars 
per  annum,  the  same  being  divided  into  as  many  equal  shares 
as  there  shall  be  children  of  the  said  William  D.  Thompson, 
Junior,  and  Josephine,  his  wife,  and  one  more  share  for  the 
said  Josephine,  which  she  shall  be  entitled  to  receive  for  her 
own  use  during  her  life,  after  all  the  said  children  shall  have 
attained  the  age  of  twenty-one. 

"  In  case  of  the  death  of  the  said  William  D.  Thompson 
during  the  life  of  said  wife,  the  portion  of  income  hereinbefore 
set  apart  for  him  to  be  added  to  the  other  shares  in  eqnal 
proportion. 

"  In  case  the  said  Josephine  shall  at  any  time  marry  another 
husband,  the  right  to  share  of  said  income  shall  thenceforth 
cease.  In  which  event,  or  in  the  event  of  her  death  during 
the  lifetime  of  the  said  William  D.  Thompson,  Junior,  the 
share  of  income  hereinbefore  set  apart  for  her  shall  be  added 
to  the  shares  of  the  said  children  in  equal  proportion. 

"  Upon  the  death  of  the  longest  liver  of  them  the  said  Wil- 
liam D.  Thompson,  Junior,  and  Josephine,  his  wife,  this  trust 
shall  cease  and  the  trustees  shall  forthwith  transfer  and  pay 
over  the  whole  of  the  trust  property  and  the  proceeds  and 
increase  thereof  to  the  children  of  the  said  William  D.  Thomp- 
son, Junior,  and  Josephine,  ^is  wife,  and,  if  any  of  said  cliil- 
jlren  shall  have  died  leaving  issue,  such  issue  shall  receive 
their  parent's  share." 

The  ninth  clause  of  the  will  which  is  involved  in  the  second 
action  reads  as  follows:  ^^ Ninth,  The  foregoing  bequests 
being  first  duly  provided  for  and  not  otherwise,  I  give  to  my 
nephew  John  B.  Thompson  for  liis  life,  my  building  and  lot 
No.  139  Broadway,  in  the  city  of  New  York,  and  upon  his 
death  I  give  and  devise  the  same  to  my  said  executors,  the 
survivors  and  survivor  of  them,  their  successors  and  assigns 
upon  trust  to  receive  the  income  thereof  during  the  life  of 
John  C.  Thompson,  son  of  said  John  B.  Thompson,  and  apply 
the  same  as  follows :  One-quarter  to  the  use  of  the  said  John 
C.  Thompson,  and  one-quarter  to  the  use  of  his  mother,  the 
wife  of  the  said  John  B.  Thompson,  and  if  she  shall  die  or 
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remarry  within  said  term,  then  from  that  time  to  apply  the 
entire  half  of  said  income  to  the  use  of  the  said  John  C. 
Thompson,  and  the  other  half  to  apply  during  the  whole  of 
said  term  to  the  use  of  all  the  other  grandnieees  and  grand- 
nephews  of  mine,  in  equal  shares,  the  issue  of  any  deceased 
taking  their  parent's  share ;  and  upon  the  death  of  the  said 
John  C.  Thompson,  to  sell  and  convey  the  said  property  in 
fee,  and  to  distribute  the  proceeds  among  all  my  grandnieees 
and  grandnephews,  in  equal  shares,  the  issue  of  any  deceased 
grandnephew  or  grandniece  taking  their  parent's  share." 
Other  facts  are  stated  in  the  opinion. 

Henry  B.  B.  Stapler  for  Josephine  L.  Thompson,  appel- 
lant. The  wording  of  the  paragraphs  and  of  the  entire  will 
shows  that  it  was  the  manifest  intent  of  the  testator  that  the 
interest  of  Stephen  J.  Thompson  under  the  third  and  ninth 
paragraphs  of  the  will  should  vest  in  him  upon  the  death  of 
the  testator.  {Bowditch  v.  Ayrault^  138  N.  Y.  229 ;  Matter 
of  Tienken,  131  N.  Y.  391.)  The  interest  of  Stephen  J. 
Thompson  under  the  third  and  ninth  paragraphs  of  the  will 
was  an  interest  which  vested  in  him  at  the  death  of  the  tes- 
tator and  passed  under  his  will  to  his  mother,  the  said 
Josephine  L.  Thompson,  and  the  income  of  the  share  of  the 
said  Stephen  J.  Thompson,  under  the  trusts  created  in  said 
clauses,  passed  to  Mrs.  Thompson  as  the  person  entitled  to  the 
vested  estate.  (1  K.  S.  773,  §  2  ;  Mills  v.  Husson,  140  N.  Y. 
104;  Cooky.  Lowry^  95  N.  Y.  103;  Delafield  v.  Shipman^ 
103  N.  Y.  463  ;  1  R.  S.  727,  §  44  ;  Everltt  v.  Everitt,  29  N. 
Y.  72 ;  Blwen  v.  Seymour,  88  N.  Y.  478 ;  Van  Brunt  v. 
Van  Brtmt,  111  K  Y.  179 ;  Moore  v.  Zittel,  41  N.  Y.  66 ; 
Matter  of  Brown,  154  N.  Y.  321 ;  Goehel  v.  Wolf  113 
N.  Y.  413;  Bowditch  v.  Ayraidt,  138  N.  Y.  229.) 
The  argument  sought  to  be  made  against  the  non-vesting  of 
those  interests  in  said  Stephen  J.  Thompson,  based  upon  the 
provision  in  the  third  clause,  that  "  if  any  of  said  children 
shall  die,  leaving  issue,  such  issue  shall  receive  their  parent's 
share ;"  and,  upon  the  provision  in  the  ninth  clause,  that  "  the 
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issue  of  any  deceased  grandnephew  or  grandniece  taking  their 
parent's  share,"  is  clearly  erroneous.  {Bowditch  v.  AyravU^ 
138  N.  Y.  229 ;  Strother  v.  Button,  1  DeG.  &  J.  675 ;  Bald- 
win V.  Rogers,  3  DeG.,  M.  &  G.  649 ;  Etches  v.  Etches^  3 
Drewry,  447 ;  MatUr  of  Bennett,  3  K.  &  J.  280 ;  Paget  v. 
Mdcher^  156  N.  Y.  406 ;  Clark  v.  Caminann^  160  K.  Y.  315 ; 
Matter  of  Tienken,  131  N,  Y.  407.)  The  direction  to  divide 
or  distribute  upon  the  termination  of  the  trust  created  under 
the  third  and  ninth  paragraphs  does  not  prevent  the  vesting 
in  Stephen  J.  Thompson  of  his  share  of  the  remainder.  (1 
Jarman  on  Wills,  840 ;  "Williams  on  Executors  [9th  ed.], 
1108 ;  Pachham  v.  Gregory,  4  Hare,  396 ;  Watson  v.  Hayes, 
5  Myl.  &  Cr.  125;  Matter  of  Bennett,  3  K.  &  J.  280; 
Matter  of  Theeds,  3  K.  &  J.  375  ;  Halifax  v.  Wilson, 
16  Ves.  168;  Leeming  v.  Sherratt,  2  Hare,  14;  Sweet  v. 
Chase,  2  N.  Y.  73 ;  Matter  of  Young,  145  N.  Y.  535.) 
Apart  from  a  rule  of  construction  there  is  no  reason  to  treat 
these  two  gifts  as  contingent ;  and  this  rule  is  never  applied 
unless  the  language  of  the  will  creates  a  contingency.  Such 
contingency  cannot  be  deduced  from  the  unaided  force  of  the 
rule,  and  the  rule  can  never  prevail  against  even  a  slight  indi- 
cation of  the  testator's  intention.  {Matter  of  Youn^,  145  N. 
Y.  535 ;  Matter  of  Tienken,  131  N.  Y.  391.)  The  gift  of 
intermediate  income  shows  a  clear  intention  to  vest  in  the 
beneficiaries  the  corpus  from  which  the  income  is  to  be  derived. 
{Robert  v.  Corning,  89  N.  Y.  225 ;  Matter  of  Brown,  154 
N.  Y.  313 ;  Tucker  v.  Bishop,  16  N.  Y.  402 ;  Patterson  v. 
Ellis,  11  Wend.  259 ;  Pa^kham  v.  Gregory,  4  Hare,  396 ; 
Hansen,  v.  Graham,  6  Ves.  239 ;  Schouler  on  Wills,  §  562 ; 
1  Jarman  on  Wills,  614.) 

Levi  S.  Tenney  for  Nina  O'Donnell,  respondent ;  William 
T.  TonUinson  for  Marie  Louise  Norris,  joining  in  brief.  The 
income  was  given  to  Josephine  L.  Thompson  and  her  chUdren 
as  a  class,  and  the  survivors  of  the  class  at  the  time  of  distri- 
bution are  entitled  to  the  income.  {Matter  of  Smith,  131  N. 
Y.  239 ;  Teed  v.  Mortoji,  60  N.  Y.  506 ;  Matter  of  Seeheck, 
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140  N.  Y.  241 ;  DeUfieU  v.  Shipinan,  103  N.  Y.  463  ;  Mat- 
ter of  Vieley  35  App.  Div.  211.)  If  the  respondent  is  wrong 
in  her  contention  that  her  mother,  her  sister  and  herself  are 
entitled  to  the  income  as  the  survivors  of  a  class,  this  respond- 
ent and  her  sister  are  entitled  to  the  income  as  being  the  per- 
sons presumptively  entitled  to  the  next  eventual  estate.  {Cook 
V.  Zoiory,  95  N.  Y.  103 ;  DeUjield  v.  Shipman^  103  K  Y. 
463 ;  MiO^  v.  McBlairhy  98  N.  Y.  517 ;  Matter  of  Denton, 
137  N.  Y.  428 ;  Matter  of  Viele,  35  App.  Div.  211 ;  Clark 
V.  Cammamiy  160  N.  Y.  315 ;  McOUlis  v.  MoGUliSj  164  N. 
Y.  532 ;  Matter  of  Baer,  147  N.  Y.  348 ;  Bisson  v.  W.  S.  E. 
R.  Co.,  148  K  Y.  125 ;  Ooebel  v.  Wolf  113  N.  Y.  405,  411.) 
During  the  life  of  the  trust,  the  children  of  William  D. 
Thompson  and  of  Josephine  L.  Thompson  are  not  entitled  to 
receive  all  the  income  of  the  principal  fund  which  is  ultimately 
to  be  paid  over  to  them.  This  is  indicative  of  the  intent  of 
the  testator  that  the  principal  fund  should  not  vest  in  them 
until  the  period  of  distribution.  {Delafidd  v.  Shipman,  103 
N.  Y.  463 ;  Warner  v.  Durant,  76  N.  Y.  133 ;  Sm,iih  v. 
Edwards,  88  N.  Y.  92;  Shipman  v.  Rollins,  98  N.  Y.  311 ; 

Watson  V.  Hayes,  5  Myl.  &  Cr.  125  ;  Battsford  v.  KebibeU, 
3  Ves.  363 ;  Leake  v.  Robinson,  2  Mer.  363 ;  Hamson  v. 
Graham,  6  Ves.  239  ;  Steinway  v.  Steinway,  163  N.  Y.  188 ; 
Robert  v.  Coming,  89  N.  Y.  225 ;  Cla/rk  v.  Cammmin,  160 
N.  Y.  315.)  While  rules  of  construction  often  control  the 
determination  of  the  meaning  of  wills,  they  all  have  exceptions 
and  must  give  way  to  the  intention  of  the  testator  as  expressed 
in  the  will.  Under  the  ninth  clause  the  interest  of  the  grand- 
nephews  and  nieces  in  income  is  limited  upon  their  respective 
lives,  and  their  right  to  share  in  the  proceeds  of  the  sale  of  the 
property  is  contingent  upon  their  surviving  John  C.  Thomp- 
son. If  they  survive,  they  share ;  if  they  do  not  survive,  their 
issue  share ;  if  they  leave  no  issue,  the  survivors  of  the  class 
take  the  whole.    {Ddaney  v.  McCormack,  88  N.  Y.  174 ; 

Warner  v.  Dura/nt,  76  N.  Y.  136 ;  Vincent  v.  Newhouse,  83 
N.   Y.  505 ;  Teed  v.  MiyrUm,  60  N.   Y.  506 ;   Hoghton  v. 

WhUgreave,  1  J.  &  W.  Ch.  145.) 
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Charles  C.  Hoge  for  J.  Hampden  Dougherty,  respondent 
No  gift  was  made  of  any  part  of  the  principal  so  as  to  sever  it 
from  the  general  fnnd,  nor  was  interest  directed  to  be  paid  to 
any  child  upon  the  principal  so  alleged  to  be  severed.  There 
is  no  correspondence  between  the  fraction  of  income  which 
each  child  receives  and  the  fraction  of  principal  which  it  may 
ultimately  receive  if  it  survive  to  the  end  of  the  trust  term. 
(JSynith  V.  Edwards^  88  N.  Y.  107  ;  Steinway  v.  St&inway^  168 
N.  Y.  198.)  The  cardinal  question  is  that  of  intention,  and 
the  meaning  of  the  will  in  question  is  to  be  obtained  by  a  care- 
ful analysis  of  the  provisions  of  the  will  itself.  {Matter  of 
Brown^  154  N.  Y.  321 ;  Steinway  v.  Steinway^  163  N.  T. 
183.)  By  the  provision  of  the  ninth  article,  with  respect  to  the 
distribution  of  the  proceeds  of  the  ccyrpus^  the  testator  plainly 
meant  that  nobody  should  share  therein,  excepting  grand- 
nephews  and  grandnieces  and  their  issue.  {Delaney  v.  McCcr* 
inack,  88  N.  Y.  174 ;  Teed  v.  Morton,  60  N.  Y.  606.) 

Charles  E,  Lydecker  for  Mary  R.  Thompson  et  ah,  respond- 
ents. The  intent  of  the  testator  in  paragraph  nine  was  to 
create  a  power  in  trust  for  the  benefit  of  a  class  to  be  deter- 
mined at  the  period  of  distribution.  (Moffett  v.  Ehnendorf^ 
152  N.  Y.  475 ;  Savage  v.  Bxirnham,  17  N.  Y.  561 ;  Moitter 
of  Brown,  154  N.  Y.  326 ;  Downing  v.  Marshall,  23  N.  Y. 
366 ;  Doane  v.  M,  T.  Co.,  160  N.  Y.  494 ;  Ddaney  v. 
McCormack,  88  N.  Y.  174 ;  Teed  v.  Morton,  60  K  Y.  506.) 
Consequently,  it  is  urged  that  the  distributees  of  incomes  and 
also  the  ultimate  distributees  of  principal  of  the  fund  which 
shall  result  from  the  sale  directed  to  be  had  on  the  dea*h  of 
John  C.  Thompson  are  those  who,  at  the  time  of  distribution, 
shall  be  found  to  fall  within  the  description  of  the  will  of 
the  beneficiaries  intended.  {Matter  of  Ba>er,X^^  N«  Y.  348 ; 
Clark  V.  Caminann,  160  N.  Y.  323  ;  Matter  of  Crane,  164 
N.  Y.  71.) 

Landon,  J.  The  testator  died  in  the  city  of  New  York  in 
1874,  without  descendants.     The  controversy  in  both  actions 
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arises  because  of  the  death  of  Stephen  Jay  Thompson  in  1897, 
of  fall  age,  without  widow  or  issue  surviving  him,  leaving  a 
will  which  has  been  duly  probated,  by  which  he  gave  all  his 
property  to  his  mother,  the  Josephine  L.  Thompson  men- 
tioned in  the  third  article  of  William  D.  Thompson's  will. 
Josephine  L.  Thompson  is  still  living.  William  D.  Thomp- 
son, Jr.j  died  in  1875,  leaving  issue  of  himself  and  JosephiniB, 
his  wife,  the  said  Stephen  Jay  Thompson,  and  daughters, 
Nina  and  Marie,  now  living,  all  of  whom  were  living  at  the 
testator^s  death.  Stephen  Jay  Thompson  was  one  of  the 
unnamed  grandnephews  of  the  testator  mentioned  in  the  ninth 
article  of  the  will.  It  is  obvious  that  if  Stephen  Jay  Thomp- 
son took  a  vested  estate  under  the  will  in  the  income  which 
accrued  after  his  death  which  was  not  divested  by  his  death 
in  the  lifetime  of  his  mother,  that  estate  passed  to  his  mother 
under  his  will.  The  judgment  of  the  Special  Term  was  that 
it  did  so  pass.  But  if  he  took  no  vested  estate  under  the 
testator's  will,  or  if  he  had  a  vested  estate  under  it  subject  to 
be  divested  and  defeated,  if  he  should  die  in  her  lifetime,  then 
it  was  divested  by  his  death,  and  no  part  of  it  passed  under 
his  will  to  his  mother,  the  plaintiff.  And  so  the  Appellate 
Division  held. 

The  testator  by  the  third  article  of  his  will  first  made  a  dis- 
position of  the  income  of  the  corpus  of  the  fund  during  the 
lives  of  William  D.  and  Josephine  L.  Thompson,  and  of  the 
survivor  of  them,  giving  a  part  to  William  D.,  the  whole  resi- 
due to  Josephine,  for  her  use  and  the  support  of  their  children 
during  their  minority,  and  directed  that  as  each  child  should 
attain  majority,  he  or  she  should  be  entitled  to  receive  one 
equal  share  of  such  surplus,  "  the  same  being  divided  into  as 
many  equal  shares  as  there  shall  be  children,"  and  one  more 
share  for  their  mother;  increasing  the  shares  of  Josephine 
and  the  children  if  William  D.  should  die  in  Josephine's  life- 
time. William  D.  died  soon  after  the  testator,  and  Josephine 
is  still  living  and  has  not  remarried. 

We  shall  first  ascertain  whether  the  share  of  the  income 
which  Stephen  J.  was  to  be  entitled  to  after  his  majority  was 
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given  to  him  for  the  full  balance  of  the  trust  term,  so  that 
what  has  accrued  since  his  death,  and  will  accrue  during  the 
lifetime  of  his  mother,  passed  under  his  will  to  her,  or  termi- 
nated with  his  death.  This  depends  upon  whether  the 
testator  so  framed  his  gift  or  intended  to  frame  it  as  to  con- 
tinue to  the  estate  of  any  child  the  gifts  of  income  to  such 
child  after  its  death  during  the  existence  of  the  trust  estate. 
We  think  he  did  not.  The  children  were  infants,  and  living 
at  the  testator's  death.  The  testator  gives  no  part  of  the 
income  to  the  children  during  their  minority.  After  direct- 
ing his  trustees  "out  of  the  net  income  to  apply  to  the 
use  of  my  nephew  William  D.  Thompson,  Jr.,"  the  annual 
sum  of  $700  during  his  life;  "and  the  whole  residue  of 
such  net  income  to  apply  to  the  use  of  Josephine,  the 
wife  of  said  William  D.  Thompson,  Jr.,  and  their  chil- 
dren, by  paying  the  same  to  her  for  the  support  of  herself 
and  her  children  during  their  minority,"  he  proceeds,  "and 
as  each  child  attains  the  age  of  twenty-one,  he  or  she  shall  be 
entitled  to  receive  one  equal  share  of  such  surplus  of  income 
above  $700  per  annum,  the  same  being  divided  into  as  many 
equal  shares  as  there  shall  be  children  of  the  said  William  D. 
Thompson,  Jr.,  and  Josephine,  his  wife,  and  one  more  share 
for  the  said  Josephine,  which  she  shall  be  entitled  to  receive 
for  her  own  use  during  her  own  life,  after  the  said  children 
shall  have  attained  the  age  of  twenty-one."  The  testator  does 
not  name  or  number  the  children ;  ho  makes  no  gift  of  income 
to  them  except  by  saying  that  as  each  attains  the  age  of 
twenty-one  he  or  she  shall  be  entitled  to  receive  one  equal 
share.  All  the  children  living  at  the  death  of  the  testator 
might  die  before  majority,  and  the  afterborn,  if  any,  ulti- 
mately take  it ;  the  share  of  each  child  is  to  be  adjusted  as 
each  attains  majority,  thus  requiring  successive  readjustments 
to  maintain  the  required  equality,  and  thus  implying  that  the 
number  making  the  divisor  may  change  by  birth  or  death 
after  one  child  attains  majority  and  before  the  other  reaches 
it.  If  the  share  of  the  living  child  should,  after  his  death,  be 
allotted  to  his  estate,  then  the  share  of  the  child  thereafter 
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attaining  majority  would  not  be  adjusted  upon  the  basis  of 
'^  as  many  equal  shares  as  there  shall  be  children/'  when  such 
child  attains  majority.  This  was  future  income ;  it  was  no 
part  of  his  estate  at  his  death.  It  might  be  twenty-one  years 
or  more  after  his  death  before  his  trustees  would  receive  it 
The  intervening  trust  is  a  proper  and  necessary  provision 
to  enable  the  children  to  receive  it  in  its  allotted  variable 
proportions,  and,  therefore,  the  trustees  held  the  title,  and  the 
children  could  only  enforce  the  execution  of  the  trust  as  to 
the  income.  The  title  of  the  trustees  extends  beyond  the 
life  of  the  deceased  child,  and  their  duty  to  pay  to  the  chil- 
dren in  "  as  many  equal  shares  as  there  shall  be  children " 
continues.  It  is  true  that  he  made  no  express  gift  of  this 
income  over  to  the  surviving  children  in  case  of  the  death  of 
any  child  after  attaining  majority.  But  why  should  he  ?  He 
intended  that  both  the  parents  and  their  living  children  should 
be  provided  for,  not  out  of  his  personal  estate,  but  out  of  its 
future  income,  during  the  lifetime  of  the  longest  liver  of  the 
parents,  and  his  purpose  is  manifest  that  if  any  should  die  the 
share  of  the  living  should  thereby  be  increased  as  it  should  be 
diminished  if  more  should  be  born.  True  he  did  provide  with 
respect  to  the  income  to  be  applied  under  the  ninth  article  to 
the  use  of  his  grandnieces  and  grandncphews  that  the  issue  of 
any  deceased  should  take  their  parents'  share.  But  in  that 
case  he  gave  a  life  estate  first  to  his  nephew  John  B.  Thomp- 
son for  his  life,  and  upon  his  death  the  income  for  the 
further  life  of  John  C,  son  of  the  first  taker.  The  sus- 
pension is  for  the  lives  of  both  father  and  son,  that  is, 
for  two  genemtions,  while  under  the  third  article  the  ulti- 
mate estates  in  the  corpus  are  suspended  for  the  lives  of 
husband  and  wife,  and  thus  practically  for  only  one  gen- 
eration. Besides,  the  ultimate  legatees  under  the  ninth  arti- 
cle embrace  the  children  mentioned  in  the  third  article,  and 
others.  It  was  natural  that  he  should  think  that  some  of  the 
more  numerous  and  longer  delayed  class  under  the  ninth 
article  would  die  during  the  intermediate  life  estates,  leaving 
issue  to  be  provided  for,  while  the  same  condition  might  seem 
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leas  likely  to  occnr  under  the  third  article.  All  the  conditions 
present  to  his  mind,  and  all  which  have  since  occurred  under 
the  third  article,  could  be  satisfied  by  terminating  the  allot- 
ment of  income  to  any  child  upon  its  death  during  the 
existence  of  the  tnist.  This  annual  gift  of  shares  of  the  net 
income  to  the  children,  though  not  in  strictness  an  annuity, 
like  the  $700  per  year  given  to  their  father,  has  some  resem* 
blance  to  it,  because  it  is  net  and  not  gross  income,  and,  there- 
fore, exempt  from  deduction  for  taxes  or  charges.  (  Whiison 
V.  Whiteon,  53  N.  Y.  479.)  An  annuity  is  a  yearly  payment 
of  a  certain  sum  of  money  granted  to  another  in  fee  for  life 
or  years.  {Kea/mey  v.  Cruikshanh^  117  N.  Y.  95.)  Its  dura- 
tion is  dependent  upon  the  construction  of  the  instrument  by 
which  it  is  created,  and  is  for  life,  unless  a  different  intention 
is  manifest.  (Am.  &  Eng.  Ency.  Law,  title  Annuities.) 
This  resemblance  is  not  decisive,  but  is  persuasive  of  the  like 
construction  so  far  as  the  reason  for  it  is  the  same. 

The  provision  for  the  final  disposition  of  the  corpvs  of  the 
fund  coiiifirms  the  construction  already  given,  for  if  the  gift 
of  the  corpus  was  defeated  by  Stephen  Jay  Thompson's  death, 
the  gift  of  income  to  him  could  hardly  be  presumed  to  con- 
tinue after  the  gift  of  the  corpus  had  failed,  since  the  first  gift 
of  a  part  of  the  incident  was  anticipatory  of  the  final  gift  of 
the  principal,  and  if  the  corpus  failed,  it  is  improbable  that  it 
was  intended  that  its  partial  fruits  should  survive.  The  pro- 
vision for  final  distribution  is : 

"  Upon  the  death  of  the  longest  liver  of  them,  the  said  Wil- 
liam D.  Thompson,  Junior,  and  Josephine,  his  wife,  this  trust 
shall  cease,  and  the  trustees  shall  forthwith  transfer  and  pay 
over  the  whole  of  the  trust  property  and  the  proceeds  and 
increase  thereof  to  the  children  of  the  said  William  D.  Thomp- 
son, Junior,  and  Josephine,  his  wife,  and  if  any  of  said  chil- 
dren shall  have  died  leaving  issue,  such  issue  shall  receive 
their  parent's  share." 

There  is  no  other  disposition  of  the  corpxis  except  in  this 
direction  to  "  transfer  and  pay  over  "  the  same  upon  the  termi- 
nation of  the  trust.     It  is  to  be  paid  to  the  children  of  WU- 
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liam  D.  and  Josephine,  and  the  issue  of  any  of  such  children 
as  shall  have  died  leaving  issue,  and  to  no  others.  No  rep- 
reseniative  or  legatee  of  any  such  deceased  child  is  to  take 
his  or  her  share.  It  may  be  conceded  that  the  gift  over  to 
the  issue  of  such  deceased  child  as  leaves  issue  is  not  neces- 
sarily the  exclusion  of  such  deceased  child  as  leaves  no  issue, 
but  it  will  appear,  we  think,  that  the  scheme  and  intent  of  the 
will  exclude  a  child  who  ^^  shall  have  died  "  leaving  no  issue. 

The  testator  intends  to  provide  for  the  support  of  William  D. 
Thompson,  Jr.,  his  wife  and  their  living  children,  be  the  latter 
'^  as  m&ny  as  there  shall  he,"  during  the  parents'  life,  and  '^  upon 
the  death  of  the  longest  liver  "  of  the  parents  to  transfer  and 
pay  over  the  cor-pics  to  such  of  their  children  as  shall  not  have 
died  during  the  existence  of  the  trust  estate,  and  to  the  issue 
of  such  as  shall  have  died  leaving  issue.  This  he  directs  to  be 
transferred  and  paid  over  to  a  class  which  he  can  describe,  but 
whose  members  he  cannot  name  or  number,  but  who  can  be 
named  and  numbered  upon  the  termination  of  the  trust  estate, 
when  the  transfer  and  payment  over  are  directed  to  be  made. 
The  phrase  "  If  any  of  said  children  shall  have  died  leaving 
issue,"  standing  alone,  means  a  death  during  the  existence  of 
the  tnist,  and  tlius  after  the  death  of  the  testator,  and  this 
meaning  is  emphasized  by  the  provisions  already  considered 
respecting  the  income. 

It  is  time  that  the  law  favors  the  vesting  of  legacies  as  early 
as  possible,  but  it  does  so  to  avoid  perpetuities,  intestacy, 
illegal  suspension  of  the  power  of  alienation,  and  to  effect  an 
intent  which  might  otherwise  be  defeated.  But  when  the 
intent  is  clearly  otherwise  and  not  violative  of  any  statutory 
restriction,  it  must  prevail.  The  intention  is  the  paramount 
rule  of  construction.  Most  of  the  other  rules  are  aids  to  the 
discovery  of  the  testator's  intention,  or  to  the  application  of 
it.  One  of  the  subordinate  rules  is  that  when  the  only  gift  is 
found  in  the  direction  to  pay  or  distribute  at  a  future  time,  the 
gift  is  future  and  not  immediate ;  contingent,  but  not  vested. 
Its  reason  is  plain  ;  the  direction  has  no  reference  to  the  present, 
and  can  be  executed  only  in  the  future,  and  if  in  the  meantime 
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the  donee  indicated  shall  die,  the  direction  cannot  be  executed 
at  all.  If  the  testator  should  say,  "  I  give  to  be  delivered 
later,"  or  use  equivalent  words,  the  delivery  only  is  postponed. 
The  gift  is  complete  at  the  testator's  death,  and  if  the  donee 
shall  die  before  delivery,  delivery  can  be  made  to  bis  repre- 
sentative or  assignee.  Of  course,  if  there  is  in  other  parts  of 
the  will  an  indication  of  an  intent  to  make  a  present  gift,  the 
indication  which  the  rule  as  to  a  direction  for  future  delivery 
supposes  is  weakened,  and  the  rule  itself  yields  to  clearer  evi- 
dence of  the  contrary  intent.  In  many  reported  cases  the 
search  for  clearer  evidence  has  resulted  in  finding  it,  some- 
times in  single  expressions  and  sometimes  in  the  collective 
phra^s  of  the  will.  {Goehd  v.  Wolf,  113  N".  Y.  405 ;  Matter 
of  Young,  145  ib.  535 ;  Bowditch  v.  Ayrault,  138  ib.  222 ; 
Matter  of  Brown,  154  ib.  324  ;  Loder  v.  Hatfield,  71  ib.  92 ; 
BuahneU  v.  Carpenter,  92  ib.  270 ;  Matter  of  Tienken, 
131  ib.  391.)  In  the  case  last  cited  Judge  Finch  said, 
"  I  have  observed  in  general  that  where  it  (the  rule)  has 
prevailed,  it  has  been  where  no  contrary  intention  was  fairly 
ndicated,  and  where  its  own  force  was  somewhat  streugthened 
and  its  indications  corroborated  by  further  facts."  A  just 
remark.  If  the  income  intended  for  Stephen  Jay  Thompson 
had  been  the  precise  income  of  the  share  of  the  <?(7rpt^«  intended 
for  him,  that  would  have  been  an  indication  of  a  vested  gift 
of  both.  In  Warner  v.  Durant  (76  N.  Y.  133),  out  of  a 
fund  of  $275,000  bequeathed  to  the  executors  in  trust,  they 
were^  directed  to  pay  the  interest  to  Oliver  Blush  for  five 
years,  and  then  to  pay  him  the  principal.  Blush  died  during 
the  five  years.  It  was  held  that  the  legacy  did  not  lapse 
because  the  entire  fund  of  $15,000  was  severed  from  tUe  estate 
for  the  benefit  of  the  legatee,  and  the  indication  was  clear 
that  as  no  one  else  had  any  share  of  it,  or  of  its  income,  he  was 
given  it  all  at  the  death  of  the  testator. 

It  has  been  often  said  that  it  is  against  public  policy  to  restrain 
a  man  in  the  use  or  disposition  of  his  property  in  which  no 
one  has  an  interest  but  himself.  (Gray  on  Perpetuities,  76.) 
But  in  this  case  Stephen's  share  of  the  income  was  less  than 
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the  income  of  his  ultimate  share  in  the  corpus.  In  Smith  v. 
Edwards  (88  N.  Y.  92)  the  court  explored  the  will  in  vain  to 
take  legacies  given  only  by  a  direction  for  future  payment  to 
four  children  and  four  grandchildren  named  in  the  will  out  of 
the  operation  of  the  rule.  The  court  sought  for  words  of  gift 
in  addition  to  the  direction  to  pay  over,  and  found  none  ;  it 
tested  the  gift  by  the  exception  in  Warner'^ a  Case  {mipra\  but 
as  the  whole  income  of  a  share  was  not  given  to  the  donee  of 
the  share  that  exception  afforded  no  help.  The  will  provided 
that  in  case  any  legatee  should  die  before  final  distribution,  his 
"  share  "  or  "  portion  "  should  go  to  his  issue ;  or  in  default 
thereof  to  the  survivors.  It  was  urged  that  the  word  "  share  " 
or  "  portion  "  indicated  a  gift  already  made.  The  court  said, 
not  so,  for  the  testator  intended  to  give  it  over  in  such  event ; 
besides,  the  words  "  share  "  and  "  portion  "  are  equivocal,  and 
may  mean  immediate  gifts,  or  be  merely  descriptive  of  gifts 
to  be  made  in  the  future.  (See,  also,  Delaney  v.  McCannach^ 
88  N.  Y.  174 ;  Vincent  v.  Newhouse,  83  ib.  505 ;  Teed  v. 
Morton^  60  ib.  506  ;  Clark  v.  Cammann^  160  ib.  315  ;  Delon 
field  v.  Shipvian^  103  ib.  463 ;  Hobson  v.  HalCy  95  ib.  588.) 
In  Matter  of  Crane  (164  N.  Y.  71)  the  rule  controlled  the 
decision.  In  that  case  Chief  J  udge  Parker,  after  stating  the 
rule  and  the  further  one,  namely,  where  the  gift  is  of  money 
and  the  direction  to  convert  the  estate  is  absolute,  the  legacy 
given  to  a  class  of  persons  vests  in  those  who  answer  the 
description  and  are  capable  of  taking  at  the  tim^i  of  the  distri- 
bution, instanced  the  exception  recognized  by  the  cases,  "  If 
tne  postponement  of  the  payment  is  for  the  purpose  of  letting 
in  an  intermediate  estate,  then  tlie  interest  shall  be  deemed 
vested  at  the  death  of  the  testator,  and  the  class  of  legatees  is 
to  be  determined  as  of  that  date,  for  futurity  is  not  annexed 
to  the  substance  of  the  gift."  The  reason  for  the  rule  is  that 
where  it  is  plain  that  the  testator  intended  successive  gifts 
to  persons  named  by  him,  or  ascertainable  at  the  time  of  his 
death,  the  last  gift  is  just  as  direct  as  the  first.  In  determin- 
ing whether  the  future  gift  to  a  class  is  postponed  to  let  in 
the  intermediate  estate,  or  in  order  ultimately  to  bestow  the 


486  Dougherty  v.  Thompson.  [Jane, 


\ 


\ 


\ 


Opinion  of  the  Court,  per  Landon,  J.  [Vol.  167. 

carptcs  or  remainder  upon  persons  who  shall  then  be  living  to 
enjoy  it,  and  cannot  be  ascertained  at  the  testator's  death,  the 
testator's  intention  is  as  decisive  as  it  is  in  other  qnestions  of 
construction.  If  the  postponement  is  simply  for  the  benefit 
or  convenience  of  the  estate,  that  indicates  that  the  gift  itself 
is  not  intended  to  be  postponed,  but  that  it  is  not  presently 
payable,  and  it  will  be  more  convenient  to  pay  it  after  an  inter- 
mediate or  trust  estate  has  expired.  {Robert  v.  Coming^  89 
N.  Y.  225.)  But  if  it  is  postponed  for  the  benefit  of  a  legatee 
as  if  he  is  an  infant,  and  payment  is  to  be  made  to  him  at  his 
majority,  then  the  gift  is  future  and  conditional.  {Sweet  v. 
Chase,  2  K  Y.  75.) 

It  is  obvious  that  when  there  is  a  direction  to  pay  to  a  class 
of  children  after  their  parents  shall  have  completed  their  enjoy- 
ment of  it  for  life,  and  the  children  are  deprived  of  their 
parents'  care,  it  is  a  strong  indication  of  an  intent  to  post- 
pone for  the  benefit  of  the  children,  and  also  in  order  to 
ascertain  who  survive  to  need  it.  There  is  no  indication  here 
that  the  estate  was  to  be  benefited  by  the  postponement,  or 
its  convenience  further  promoted  by  it  than  to  facilitate  the 
intermediate  partition  and  application  of  the  income,  and  the 
indications  are  strong  that  the  postponement  was  both  for  the 
benefit  of  the  children  and  to  find  out  to  whom  and  to  how 
many,  the  direction  to  transfer  and  pay  over  could  be  made  on 
the  appointed  day.  That  the  testator  did  not  intend  that  any 
share  should  in  any  event  be  withheld  from  the  corpus  to  be 
finally  distributed  under  the  third  article  seems  to  be  clear. 

The  appellants  invoke  the  statute  which  declares  that  future 
estates  are  vested  "  when  there  is  a  person  in  being,  who  would 
have  an  immediate  right  to  the  possession  of  the  lands,  (here 
personal  property)  upon  the  ceasing  of  the  intermediate  or 
precedent  estate.  They  are  contingent,  whilst  the  person  to 
whom,  or  the  event  upon  which  they  are  limited  to  take  effect, 
remains  uncertain."  (1  K.  S.  723,  sec.  13;  Keal  Property 
Law,  ch.  547,  L.  1896.)  If  we  construe  the  second  clause  of 
this  statute  apart  from  the  first,  it  is  not  difficult  to  show  that 
the  gift  was  contingent,  for  although  when  the  testator  died  it 
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was  certain  that  Josephine  L.  Thompson  would  die,  jet  it  was 
uncertain  wliether  Stephen  Jay  Thompson  would  survive  her, 
and  thus  the  event  was  uncertain  upon  which  the  corpus  was 
limited  to  him,  and  it  remained  uncertain  all  of  his  life,  and 
also  during  his  life  the  person  to  whom  was  given  the  share 
he  would  take  if  he  should  survive  his  mother,  remained 
uncertain,  and,  thei'efore,  was  contingent.  {Henneasy  v.  Pat- 
terson, 85  N.  Y.  91;  McGiUis  v.  McGiUis,  154  ib.  632; 
Purdy  V.  Hayt,  92  ib.  446.) 

But  we  must  also  consider  the  first  clause  of  the  statute.  It 
is  true  that  at  any  time  during  Stephen  Jay's  life  he  would 
have  had  an  immediate  right  to  the  possession  of  a  share  upon 
the  then  ceasing  of  the  precedent  estate. 

Moore  v.  Littd  (41  N.  Y.  66)  is  a  leading  authority, 
although  it  has  been  criticised  upon  common-law  lines.  It  is 
to  the  effect  that  a  remainder  limited  to  the  heirs  of  A  upon 
the  determination  of  a  Uf e  estate  in  A  is  vested  in  his  lifetime 
in  his  living  children,  although  —  and  this  is  the  point  of  the 
criticism  —  A's  heirs  cannot  be  ascertained  until  his  death. 
But  the  case  also  holds  that  the  death  of  any  child  in  bis 
father's  lifetime  defeats  his  interest  and  divests  the  remainder, 
the  effect  of  the  statute  being  to  abolish  the  common-law  con- 
dition precedent  to  the  vesting  of  the  remainder,  namely,  the 
child's  survivorship  of  his  father,  and  to  substitute  for  it  a 
condition  subsequent,  which  may  divest  and  defeat  the  remain- 
der after  it  is  vested,  namely,  the  child's  death  in  his  father's 
lifetime. 

It  was  held  in  subsequent  cases  founded  upon  the  same  title 
that  the  deed  of  a  child  who  predeceased  his  father  conveyed 
no  part  of  the  remainder.  {J(ickBon  v.  Littell,  56  N.  Y.  108 ; 
House  V.  McCormich,  57  ib.  310 ;  House  v.  Jackson,  50  ib. 
161.)  Thus  a  remainder  vests  subject  to  be  divested  if  such 
is  its  tenure ;  and  the  condition  subsequently  occurring  upon 
which  the  divesting  depends  the  remainder  is  thereby  divested. 
The  same  rule  must  be  applicable  to  future  limitations  of  per- 
sonal property,  especially  when  the  property  is  held  in  trust 
to  await  the  result  of  conditions  subsequent     The  result  is 
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the  same  io  this  case  whether  the  gift  of  income  and  of  corpus 
failed  because  contingently  given  to  Stephen  Jay  Thompson, 
or  given  upon  a  tenure  subject  to  be  defeated  by  his  death 
during  the  existence  of  the  trust.  In  either  event  he  took 
nothing  which  passed  under  his  will. 

What  has  been  said  assists  in  the  construction  of  the  ninth 
article  of  the  will.  It  presents  less  difficulty  as  to  the  income 
since  there  is  an  explict  direction  that  the  issue  of  any  deceased 
grandnephew  oV  grandniece  shall  be  admitted  to  the  class 
among  whose  members  final  distribution  is  directed  to  be 
made.  The  testator  gave  by  words  of  present  gift  the  lot  No. 
139  Broadway  in  the  city  of  New  York  to  another  nephew^ 
John  B.  Thompson,  for  life  This  nephew  survived  the  testa- 
tor, and  died  in  18S6.  The  will  gave  upon  his  death  the 
same  property  to  his  executors  upon  trust  to  receive  the 
income  during  the  life  of  John  C.  Thompson,  son  of  John  B., 
and  apply  one-quarter  to  the  use  of  John  C,  another  quarter 
to  the  use  of  his  mother,  the  wife  of  John  B.,  unless  she 
should  die  or  remarry  during  said  term  (John  C.  and  his 
mother  are  still  living),  and  to  apply  the  other  half  during  John 
C.'s  life  to  the  use  of  all  the  other  grandnieces  and  grand* 
nephews  of  the  testator,  ^^the  issue  of  any  deceased  taking 
their  parents'  share,"  and  "  upon  the  death  of  the  said  John 
C.  Thompson,  to  sell  and  convey  the  said  property  in  fee,  and 
to  distribute  the  proceeds  among  all  my  grandnieces  and 
grandnephews  in  equal  shares,  the  issue  of  any  deceased 
grandnephew  or  grandniece  taking  their  parents'  share." 

Eight  grandnephews  and  nieces,  including  Stephen  Jay 
Thompson  and  John  C.  Thompson,  were  living  at  the  testator's 
death ;  two  have  been  born  since.  Stephen  Jay  Thompson  sur- 
vived John  B.  Thompson,  the  first  taker.  We  think  the 
testator  intended  that  the  one-half  of  the  entire  income  accru- 
ing after  the  death  of  John  B.  Thompson  and  until  the  death 
of  John  C.  Thompson  should  be  applied  during  that  period 
to  the  use  of  all  his  living  grandnieces  and  grandnephews, 
excluding  John  C.  Thompson,  and  substituting  in  the  class  in 
place  of  the  parent  the  issue  of  any  deceased  whenever  before 
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the  end  of  the  trust  term  any  parent  in  the  class  should  die 
leaving  issue,  whether  such  decease  should  occur  in  the  testa- 
tor's lifetime  or  at  any  time  afterwards  up  to  the  date  of  the 
final  distribution  of  the  cm'jpus.  lie  did  not  intend  to  substi- 
tute .the  estate  of  a  deceased  nephew  leaving  no  issue  in  the 
class  in  the  place  of  such  deceased,  and  he  did  not  intend  to 
permit  to  be  withdrawn  from  the  entire  one-half  of  the  income 
to  be  thus  applied  any  part  of  it  for  the  benefit  of  such  sub- 
stituted  estate.  He  intended  the  class  to  be  composed  of  the 
living  grandnephews  and  grand  nieces,  and  the  issue  of  any 
deceased.  He  would  not  exclude  the  issue  of  those  that 
might  die  in  his  lifetime,  and  thus  discriminate  against  them, 
nor  exclude  such  grandnephews  and  grandnieces  as  might  be 
born  after  his  death  before  the  date  of  final  distribution,  and 
thus  discriminate  against  them.  He  did  not  intend  to  give 
any  part  of  the  coypua  of  the  estate  to  any  deceased  grand- 
nephew  not  living  to  share  in  the  final  distribution,  but  did 
intend  its  distribution  among  the  survivors  and  the  issue  of 
any  deceased. 

The  judgments  of  the  Appellate  Division  in  both  actions 
should  be  aflirmed,  with  costs  to  both  parties  out  of  the  corpus 
of  the  estate. 

O'Brien,  J.  (dissenting).  This  appeal  is  the  result  of  two 
separate  actions  between  substantially  the  same  parties,  the 
purpose  of  which  was  to  procure  a  judicial  construction  of  the 
third  and  ninth  clauses  of  the  will  of  William  D.  Thompson, 
who  died  on  the  twenty  seventh  day  of  June,  1874.  One  of 
the  actions  relates  to  the  third  paragraph  of  the  will  and  the 
other  to  the  ninth  paragraph.  There  is  no  dispute  concern- 
ing the  facts,  and  the  question  presented  h^  the  appeal  is  sub- 
stantially whether  the  remainders  of  the  two  separate  trusts  pro- 
vided for  in  these  two  clauses  of  the  will  vested  in  the  ultimate 
beneficiaries  upon  the  death  of  the  testator  or  were  contingent 
and  vested  only  at  the  death  of  the  life  tenants  designated  in 
the  trust  provisions. 

By  the  third  paragraph  of  the  will  the  testator  devised  and 
62 
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beqaeathed  to  his  execntors  one  share  of  the  estate,  amonnt- 
ing  at  par  to  one  hundred  thousand  dollars,  upon  the  trust  and 
uses  following,  that  is  to  say,  to  collect  and  receive  the  inter- 
est and  dividends  thereon  for  his  benefit  and  out  of  the  net 
income  to  apply  to  the  use  of  his  nephew,  William  D.  Thomp- 
son, Jr.,  the  annual  sum  of  seven  hundred  dollars,  to  be 
reckoned  from  the  time  of  his  death,  payable  half-yearly 
during  his  life,  and  the  whole  residue  of  such  net  income  to 
apply  to  the  use  of  Josephine,  the  wife  of  said  William  D. 
Thompson,  Jr.,  and  their  children,  to  pay  the  same  to  her  for 
the  support  of  herself  and  children  during  their  minority,  and 
as  each  child  attained  the  age  of  twenty-one  years,  he  or  she 
should  be  entitled  to  receive  a  one  equal  share  of  such  surplus 
or  income  above  seven  hundred  dollars  per  annum,  the  same 
being  divided  into  as  many  equal  shares  as  there  shall  be  chil- 
dren of  the  said  William  D.  Thompson  and  Josephine,  his 
wife,  and  one  more  share  for  the  said  Josephine,  which  she 
shall  be  entitled  to  receive  for  her  own  use  during  her  life 
after  all  the  children  shall  have  attained  the  age  of  twenty- 
one.  In  case  of  the  death  of  the  said  William  D.  Thompson 
during  the  life  of  his  wife,  the  portion  of  the  income  set 
apart  for  him  is  to  be  added  to  the  other  shares  in  equal  pro- 
portion. Upon  the  death  of  the  longest  liver  of  them,  the 
said  William  D.  Thompson  and  Josephine,  his  wife,  this  trust 
shall  cease,  and  the  trustees  shall  forthwith  transfer  and  pay 
over  the  whole  of  the  trust  property,  and  the  proceeds  and 
increase  thereof,  to  the  children  of  the  said  William  D. 
Thompson  and  Josephine,  his  wife,  and  if  any  of  such  chil- 
dren shall  have  died  leaving  issue,  such  issue  shall  receive 
their  parent's  share. 

The  ninth  clause  of  the  will  provided  that  after  "  the  fore- 
going bequests  being  first  duly  provided  for  and  not  otherwise, 
I  give  to  my  nephew,  John  B.  Thompson,  for  his  life,"  a  cer- 
tain piece  of  real  estate  in  the  city  of  New  York ;  "  and  upon 
his  death  I  give  and  devise  the  same  to  my  said  executors,  their 
successors  and  assigns,  upon  trust  to  receive  the  income  thereof 
during  the  life  of  John  C.  Thompson,  son  of  the  said  John  B, 
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Thompson,  and  apply  the  same  as  follows :  One-quarter  to  the 
use  of  said  John  C.  Thompson  and  one-quarter  to  the  use  of 
his  mother,  the  wife  of  said  John  B.  Thompson ;  and  if  she 
die  or  remarry  within  said  term,  then  from  that  time  to  apply 
the  entire  half  of  said  income  to  the  use  of  the  said  John  C. 
Thompson  and  the  other  half  to  apply  during  the  whole  of  said 
term  to  the  use  of  all  the  other  grandnieces  and  grandnephews 
of  mine  in  equal  shares,  the  issue  of  any  deceased  taking 
their  parent's  share,  and,  upon  the  death  of  the  said  John  C, 
Thompson,  to  sell  and  convey  the  said  property  in  fee,  and 
to  distribute  the  proceeds  among  all  my  grandnieces  and 
grandnephews  in  equal  shares,  the  issue  of  any  deceased  grand- 
nephew  or  grandniece  taking  their  parent's  share."  It  appears 
that  one  of  the  grandnephews  mentioned  in  this  clause,  that  is 
to  say,  Stephen  Jay  Thompson,  died  on  the  twenty-seventh 
day  of  April,  1897.  He  was  a  son  of  William  D.  Thompson, 
the  nephew  mentioned  in  the  third  clause  of  the  will,  and  who 
died  about  a  year  after  the  death  of  the  testator!  Josephine 
L.  Thompson,  his  wife,  survived  him  and  is  still  living. 
It  will  be  seen  that  Stephen  Jay  Thompson,  a  grandnephew, 
was  a  beneficiary  under  both  paragraphs  of  the  will.  He  left 
no  issue  surviving,  but  left  a  last  will  and  testament,  which 
was  duly  admitted  to  probate,  by  which  he  gave  all  his  prop- 
erty to  his  mother,  the  defendant  Josephine  L.  Thompson,  to 
whom  letters  of  administration  with  the  will  annexed  were 
issued.  If  the  interest  of  Stephen  Jay  Thompson,  deceased, 
vested  upon  the  death  of  the  testator,  then  that  interest  in 
the  trust  fund,  created  by  these  two  clauses  of  the  will,  vested 
in  his  mother  Josephine,  and  she  is  entitled  to  receive  the 
income  accrued  and  to  accrue  upon  his  share  of  the  estate  of 
the  testator  under  the  trusts  created  by  these  clauses  of  the 
will.  I 

On  the  other  hand,  the  two  sisters  of  Stephen  Jay  Thomp- 
son, who  survived  him  and  are  parties  to  this  action,  claim 
that  the  interests  were  not  vested  but  contingent  upon  the 
surviving  of  Stephen  until  the  termination  of  the  trusts,  and 
that  the  right  to  receive  tlie  income  on  his  share  passed  upoii 
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his  death  to  tlie  remaining  beneficiaries  under  those  para- 
graphs of  the  will.  Otlier  parties  to  the  action  claim  that 
upon  the  death  of  Stephen  his  interest  lapsed  and  passed  to 
them  as  a  part  of  the  residuary  estate  imder  the  residuary 
clause  of  the  will.  The  court  at  Special  Terra  held  that  the 
remainders  vested  upon  the  death  of  the  testator/  and  that 
Josephine,  the  mother  of  Stephen,  took  the  share  of  her  son 
in  the  trust  estate.  Upon  appeal  this  judgment  was  modified, 
and  by  a  divided  court  it  was  lii^ld  that  the  interest  of  Stephen 
was  contingent  upon  his  surviving  the  period  of  the  trust,  and 
that  since  he  died^  before  the  trust  terminated,  his  interest 
passed  to  the  sisters.  There  is  no  substantial  difference  that  I 
can  perceive  between  the  trust  provision  in  the  third  clause 
and  that  in  the  ninth  clause  so  far  as  concerns  the  question  of 
the  vesting  of  the  remainders.  If  the  remainders  vested  under 
the  third  clause,  they  also  vested  under  the  ninth  clause. 

The  legal  character  of  an  estate  in  remainder,  whether 
vested  or  contingent,  depends  upon  the  language  of  the  instru- 
ment transmitting  the  estate,  and  the  intention  of  the  teatatot* 
in  that  regard  to  be  derived  from  the  language  and  the  sur- 
rounding circumstances.  The  question  involved  in  this  appeal 
must  be  solved  upon  principle  as  well  as  precedent,  since  it  is 
perhaps  true  that  the  adjudged  cases  are  not  all  in  harmony. 
Any  apparent  conflict,  however,  would  doubtless  disappear 
upon  a  careful  scrutiny  of  the  provisions  of  the  will  in  each 
particular  case,  and  inasmuch  as  there  is  always  some  diflEer- 
ence  in  the  language  of  the  instrument,  the  general  purpose 
of  the  testator  is  found  in  the  expressions  employed.  It  is  not 
surprising  that  upon  a  superficial  examination  there  would 
seem  to  be  some  conflict  in  the  authorities.  But  there  are 
some  general  principles  and  rules  of  construction  which  have 
long  been  recognized  and  sanctioned  by  the  courts  that  will 
enable  us  to  solve  the  question  involved  in  this  appeal.  A 
remainder  is  not  to  be  considered  as  contingent  in  any  case 
where  it  may  fairly  be  construed  to  be  vested,  since  the  law 
favors  the  vesting  of  estates.  The  adverbs  of  time,  therefore, 
such  as  w/i£n,  then,  after,  froin,  etc.,  in  a  devise  of  a  remainder 
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limited  upon  a  life  estate,  are  construed  to  relate  merely  to 
the  time  of  the  enjoyment  of  the  estate  and  not  to  the 
time  of  its  vesting  in  interest.  The  law  favors  such  a  con- 
struction of  a  will  as  will  avoid  the  disinheritance  of  remain- 
dermen who  may  happen  to  die  before  the  determination  of 
the  precedent  estate.  {Moore  v.  Lyons,  25  Wend.  119  ;  Sage 
V.  Wheeler,  3  App.  Div.  38 ;  Matter  of  Brown,  93  N.  Y. 
295 ;  Bowditch  v.  AyraitU,  138  N.  Y.  222 ;  Matter  of  Tien^ 
ken,  131  K  Y.  391 ;  Goebel  v.  Wolf,  113  N.  Y.  405 ;  Matter 
of  Young,  145  N.  Y.  535  ;  Bissoji  v.  West  Shore  R.  R,  Co,^ 
143  JSr.  Y.  125 ;  Corse  v.  Chapman,  153  N.  Y.  466 ;  Ilersee 
V.  Simpson,  154  N.  Y.  496 ;  Ooodwin  v.  Coddington,  154  N. 
Y.  283  ;  Mattei^  of  Broton,  154  N.  Y.  313 ;  Connelly  v. 
O^Brien,  166  I^.  Y.  406.)  In  some  recent  cases  where  the 
'  only  words  importing  a  gift  of  the  remainder  are  found  in 
a  direction  to  divide  or  to  pay  over  at  a  future  time,  it  has 
been  said  that  the  gift  is  future  and  not  immediate,  that  it  is 
contingent  and  not  vested.  These  cases  rest  upon  the  lan- 
guage and  the  provisions  of  the  will,  and  where  no  words  of 
gift  are  found  except  a  direction  to  divide  or  pay  at  a  future 
day,  the  vesting  is  postponed  to  the  time  of  distribution. 
{Matter  of  Crane,  164  N.  Y.  71 ;  Cla/rh  v.  Cam^mann,  160  N. 
Y.  323.)  But  that  rule  applies  only  in  exceptional  cases  and 
not  to  a  case  like  this  where  it  is  apparent  from  the  whole  will 
that  the  testator  intended  to  vest  the  remainders  in  the  grand- 
nephews  and  grandnieces  upon  his  death.  The  will  in  the 
case  at  bar  when  read  as  a  whole  contains  words  of  gift  to  the 
remaindermen,  and,  therefore,  the  interest  of  the  grand- 
nephews  and  grandnieces  was  not  contingent  under  the  rule 
which  applies  in  cases  where  there  is  only  a  simple  direction 
to  divide  or  pay  over  at  a  future  time. 

It  will  be  seen  that  by  the  terms  of  the  will  Stephen  Jay 
Thompson,  the  grandnephew  who  died  and  whose  share  is  the 
subject  of  this  controversy,  took  an  interest  in  the  trust  fund 
on  the  death  of  the  testator  and  was  entitled  to  share  in  a  part 
of  the  income  during  his  minority  and  in  another  and  larger 
part  after  arriving  at  full  age  in  case  of  the  death  of  his  father 
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in  the  meantirae.  There  was  given  to  the  remaindermen  the 
immediate  enjoyment  of  their  sliare  of  the  income.  That 
right  vested  upon  the  testator's  death  and  it  was  the  enjoy- 
ment by  the  ultimate  beneficiaries  of  the  corptca  of  the  tru&t 
fund  that  was  postponed.  But  it  was  the  intention  of  the  tes- 
tator to  vest  the  title  to  the  remainders  in  the  grandnephews 
and  grandnieces  then  living  and  any  others  that  were  born 
after  his  death.  There  was  no  period  of  time  subsequent  to 
the  testator's  death  that  the  remaindermen  living  did  not  have 
an  interest  in  the  income  and  the  right  of  enjoyment,  and 
their  title  and  right  to  the  corpus  vested  at  the  same  time  that 
their  right  to  the  income  vested.  The  right  of  enjoyment  of 
the  income  was  immediate,  that  of  the  corpus  postponed  to  a 
future  day,  but  the  ultimate  right  was  vested  at  the  moment 
that  the  will  became  operative.  The  testator  in  effect  declared 
that  the  fund  should  ultimately  be  paid  to  his  grandnephew 
and  grandnieces  then  living  and  such  as  might  thereafter  be 
born,  and  he  did  not  intend  to  disinherit  any  one  of  them  who 
happened  to  die  before  the  termination  of  the  trust.  If  these 
propositions  are  correct,  then  it  is  obvious  that  Stephen  Jay 
Thompson  had  an  interest  in  the  corpus  of  the  trusts  which 
passed  to  his  mother  under  his  will.  This  case  is  clearly  dis- 
tinguishable, therefore,  from  those  cited,  where  the  only  words 
of  gift  were  contained  in  a  direction  to  pay  over  or  distribute 
at  a  future  day.  Here  there  was  a  present  gift  of  the 
intermediate  income,  or  a  part  of  it,  to  the  remainder- 
men, which  indicates  very  clearly  an  intention  to  vest 
the  corpus  from  which  the  income  was  to  be  derived. 
{Robert  v.  Corning,  89  N.  Y.  240,  241;  Goebd  v.  Wolf, 
supra.)  All  future  estates  are  vested  when  there  is  a  person 
in  being  who  would  have  an  immediate  right  to  the  posses- 
sion and  enjoyment  upon  the  termination  of  the  intermediate 
precedent  estate.  The  language  of  the  dispositions  contained ' 
in  the  two  clauses  of  this  will  now  in  question  bring  the  case 
within  this  definition,  and  there  is  nothing  in  the  other  pro- 
visions of  the  instrument  to  limit  or  qualify  the  legal  effect  or 
to  disclose  any  intention  to  postpone  the  vesting  to  some  future 


496  Dougherty  v,  Thompson.  [June, 

Dissenting  opinion,  per  O'Brien,  J.  [Vol.  167. 


remaindei'8.  There  was,  of  course,  the  possibility  of  the  death 
of  one  or  all  the  children  before  the  termination  of  the  trust, 
but  that  circumstance  did  not  prevent  the  remainders  from 
vesting  at  the  testator's  death.  I  am  not  aware  of  any  princi- 
ple or  rule  of  law  that  recognizes  either  of  these  circumstances 
as  suflScient  to  defeat  the  vesting  of  the  remainders  or  to  make 
them  contingent.  But  it  is  said  that  when  the  testator  gave 
the  corpus  to  the  children  of  his  nephew  it  was  a  gift  to  a 
class,  and  only  the  membere  of  the  class  that  survived  the  trust 
were  intended  or  included  in  the  word  children,  and  that  if 
one  of  them  died  before  the  termination  of  the  trust,  an  event 
which  actually  happened  in  this  case,  he  could  take  no  part 
of  the  capital  of  the  fund.  With  all  respect  I  am  constrained 
to  say  that  this  seems  to  me  to  be  a  plain  perversion  of  the 
purpose  that  the  testator  had  in  view.  Ilis  nephew  had  three 
children  living  at  the  death  of  the  testator,  which  the  latter 
knew  and  intended  to  provide  for  by  giving  them  the  entire 
fund  in  nimainder  on  the  termination  of  the  trust  in  case  no 
other  children  were  subsequently  born.  The  court  now  holds 
that  he  succeeded  in  giving  it  to  only  two  of  them,  since  the 
one  who  died  was  by  that  fact  disinherited  and  took  nothing. 
The  trust  is  still  in  operation,  and,  if  another  child  shall  die 
before  it  terminates,  then  the  testator  will  succeed  in  giving 
the  whole  fund  to  only  one  of  the  three  children  that  he  knew 
during  life  and  clearly  intended  should  be  the  recipients  of 
his  bounty.  It  must  follow  from  this  that,  if  a  testator 
should  dispose  of  all  his  property  to  his  widow  during  her 
life  and  direct  that  on  her  death  the  same  shall  be  dis- 
tributed to  all  his  children,  the  will  vests  no  interest  in 
the  estate  in  any  child  until  the  termination  of  the  widow's 
life  estate  and  then  only  in  such  of  the  children  as  survive 
the  mother,  since  any  that  have  died  in  the  meantime  are  dis- 
inherited and  their  heirs  take  nothing.  It  is  needless  to 
say  that  there  can  be  no  distinction  in  this  respect  between 
remainders  given  to  the  testator's  own  children  and  remain- 
ders to  the  children  of  his  nephew  when  the  gift  is  given  in 
the  same  terms.     At  the  moment  of  the  death  of  the  testator 
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in  this  case  the  principal  and  income  of  the  fund  of  one 
hundred  thousand  dollars  had  been  completely  disposed  of. 
The  legal  and  equitable  title  and  beneficial  interest  in  the 
whole  then  vested  in  some  one.  No  interest  or  right  remained 
in  abeyance.  When  and  in  whom  did  the  several  interests 
vest  ?  The  answer  to  that  question  would  seem  to  be  reason- 
ably clear  and  simple.  The  legal  title,  for  the  purposes  of 
the  trust,  vested  in  the  trustees.  The  beneficial  interest  and 
right  to  the  income  vested  in  the  nephew,  his  wife  and  chil- 
dren for  the  trust  period.  The  capital  vested  in  the  three 
children  then  living  subject  to  the  execution  of  the  trust  and 
subject  to  open  and  let  in  afterborn  children.  Thus  every 
interest,  legal  or  equitable,  in  the  whole  fund,  income  and 
corpvs  was  completely  disposed  of  and  vested  upon  the  tes- 
tator's death.  When  Stephen  J.,  the  grandnephew,  died  his 
mother,  under  his  will,  succeeded  to  all  his  rights  and  took  his 
place  both  with  respect  to  the  income  and  corpus  of  the  trust 
fund.  He  had  an  interest  in  both  at  the  time  of  his  death 
which  he  could  and  did  dispose  of  by  his  will. 

I  think  that  the  remainders  in  the  two  clauses  of  the  will 
vested  upon  the  death  of  the  testator,  subject  to  open  and 
let  in  afterborn  children  of  William  D.  and  Josephine 
Thompson,  and,  therefore,  the  judgment  of  the  Appellate 
Division  should  be  reversed  and  that  of  the  Special  Terra 
affirmed  in  each  case,  with  costs  to  all  parties  who  have 
appeared  or  filed  briefs  upon  this  appeal  payable  out  of  the 
income  of  the  trust  fund. 

Parker,  Ch.  J.,  Gray  and  Werner,  JJ.  (and  Cullen,  J., 
on  the  authority  of  In  re  Orane^  164  N.  Y.  71),  concur  with 
Landon,  J. ;  Haioht,  J.,  concurs  with  O'Brien,  J. 

Judgments  afi^  'med. 

63 
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Ottilie  Marie  Steinway  et  al.,  Infants,  by  Ottilie  C.  Reck- 
NAGEL,  their  Guardian  ad  Litem,  Eespondents,  v.  Louis 
VON  Bernuth,  as  Executor  of  and  Trustee  under  the  Will 
of  George  A.  Steinway,  Deceased,  Appellant,  Impleaded 
with  Others. 

Appeal  —  Certified  Question.  A  certified  question  as  to  the  pro- 
priety of  the  Supreme  Court  exercising  its  discretion  on  a  state  of  facts  not 
presented  by  the  complaint  must  be  regarded  as  containing  an  abstract 
statement  of  facts,  and  is  not  reviewable  by  the  Court  of  Appeals. 

SUintoay  v.  wm  Bernuth,  59  App.  Div.  261,  appeal  dismissed. 

(Argued  June  5,  1901;  decided  June  14, 1901.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate  Divis- 
ion of  the  Supreme  Court  in  the  second  judicial  department, 
entered  March  20,  1901,  affirming  an  interlocutory  judgment 
of  Special  Term  overruling  demurrers  to  the  complaint. 

The  question  certified  is  stated  in  the  opinion. 

John  Delahunty  and  G.  W.  Cotterill  for  appellant. 

E.  Burnham  Moffat  for  respondents.  The  question  certi- 
fied asks  for  a  review  by  the  Court  of  Appeals  of  an  order  of 
the  Supreme  Court  resting  in  discretion.  The  Court  of 
Appeals  has  no  power  to  entertain  the  question.  {Rogers  v. 
King,  8  Paige,  210 ;  Christy  v.  Lihhy,  5  Abb.  Pr.  [N.  S.] 
192 ;  35  How.  Pr.  119 ;  Htuldow  v.  Lundy,  59  N.  Y.  320; 
Chipman  v.  Montgomery,  63  X.  Y.  221;  Wager  v.  Wa^ger, 
89  N.  Y.  161 ;  Sayiders  v.  Soutter,  126  N.  Y.  193  ;  lieilley  v. 
/;.  cfc  //.  C.Co,,  102  N.  Y.  386 ;  De  Camp  v.  Thoiusm,  159  N. 
Y.  444;  White  v.  Benjamin,  150  N.  Y.  258  ;  Lawrence  v. 
Farley,  73  N.  Y.  188.)  The  question  certified  in  this  case  is 
an  abstract  question  of  law  not  presented  by  the  record  or 
actually  determined  by  the  court  below,  for  the  reason  that 
the  Surrogate's  Court  has  no  power  to  grant  to  the  plaintiffs 
the  relief  to  which  they  are  shown  by  the  record  to  be  entitled. 
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{Schench  v.  Barnes^  156  N.  Y.  316  ;  Coatsworth  v.  Z.  V.  Ry. 
Co,,  156  N.  Y.  451 ;  Matter  of  Coatsworth,  160  K  Y.  114 ; 
Fernandez  v.  Fernandez,  15  App.  Div.  469 ;  McGregor  v. 
McGregor,  35  N.  Y.  218 ;  Simpson  v.  Simpson,  44  App. 
Div.  492.) 

Bartlett,  J.  The  Appellate  Division  certifies  that  the 
following  question  of  law  has  arisen,  which  in  its  opinion 
oaght  to  be  reviewed  by  this  court,  viz. :  "  Should  the  Supreme 
Court  entertain  jurisdiction  of  an  action  in  equity  against  an 
executor  for  an  accounting  and  relief  incident  thereto,  when 
the  plaintiff  can  obtain  such  accounting  and  such  relief  by 
a  proceeding  against  the  said  executor  in  a  Surrogate's 
Court  ? " 

In  view  of  the  allegations  of  the  complaint,  which  must  be 
taken  as  true  for  the  purposes  of  this  appeal,  we  do  not  feel 
called  upon  to  answer  the  question  submitted.  As  framed  it 
asks  this  court  to  pass  upon  the  propriety  of  the  Supreme 
Court  exercising  its  discretion  on  a  state  of  facts  not  presented 
by  the  complaint.  The  complaint  tenders  an  issue  that  can- 
not be  tried  in  the  Surrogate's  Court  and  the  accounting 
prayed  for  is  incidental  to  the  main  relief  sought. 

The  question  certified  must,  therefore,  be  regarded  as  con- 
taining an  abstract  statement  of  facts  which  cannot  be 
reviewed  by  this  court.  {Schenck  v.  Barnes,  156  N.  Y.  316, 
323,  and  cases  cited ;  Matter  of  Coatsworth,  160  N.  Y.  114, 
123.) 

The  appeal  should  be  dismissed,  with  costs. 

Parker,  Ch.  J.,  Haioht,  Vann,  Landon,  Cullen  and 
Werner,  JJ.,  concur. 

Appeal  dismissed. 
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William  R.   Young,  Respondent,  v,  Joseph  Gilmour, 

Appellant. 

Appeal  —  Order  Denying  Motion  for  a  New  Trial  upon  Exckp- 
TION8  NOT  Reviewable.  An  order  of  the  Appellate  Division  denying  a 
motion  .for  a  new  trial  made  upon  exceptions  pursuant  to  section  1001  of 
the  Code  of  Civil  Procedure,  made  intermediate  the  interlocutory  and  final 
judgments,  is  not  a  final  order,  and  in  the  absence  of  an  allowance  of 'the 
appeal  and  a  certificate  of  the  questions  to  be  reviewed  is  not  reviewable 
by  the  Court  of  Appeals. 

Young  y.  Oilmour,  59  App.  Div.  612,  appeal  dismissed. 

(Submitted  June  6,  1901;  decided  June  14,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made 
March  8,  1901,  overruling  defendant's  exceptions,  ordered  to 
be  heard  in  the  first  instance  by  the  Appellate  Division,  and 
denying  a  motion  for  a  new  trial. 

David  J.  Newland  for  appellant.  This  appeal  from  the 
order  denying  defendant's  motion  for  a  new  trial  under  sec- 
tion 1001  is  based  on  exceptions  and  presents  only  questions 
of  law.  {liayiior  v.  Raynor^  94  X.  Y.  248 ;  Dorcliester  v. 
Dorchester^  121  X.  Y.  156.) 

TT.  n.  Deady  for  respondent.  The  order  from  which  the 
appeal  is  taken  is  not  appealable  to  this  court  as  a  matter  of 
right.  (Code  Civ.  Pro.  §  190,  subd.  1 ;  Van  Arsdale  v.  Kiny^ 
155  X.  Y.  325.) 

Landon,  J.  The  order  of  the  Appellate  Division  denying 
the  defendant's  motion  for  a  new  trial  made  intermediate  the 
interlocutory  and  final  judgment  was  not  a  final  order  and, 
therefore,  not  appealable  in  the  absence  of  the  allowance 
thereof  by  the  Appellate  Division  and  its  certificate  of  the 
questions  to  be  reviewed.  (Code  C.  P.  §  190,  subd.  2.)  Subd. 
1  provides  for  appeals  from  orders  granting  new  trials  upon 


1001.]   Matter  of  Dept.  of  Prsuo  Wks  of  N.  Y.  Citv.   50 1 


N.  Y.  Rep.] 


Statemeut  of  case. 


exceptions,  not  from  orders  denying  them.  Under  section 
1336  the  defendant,  after  the  denial  of  liis  motion  for  a  new 
trial  by  the  Appellate  Division,  could  not  appeal  until  the 
entry  of  final  judgment  by  the  trial  court  pursuant  to  the 
interlocutory  judgment.  After  such  entry  an  appeal  lies 
directly  from  such  final  judgment  and  brings  up  for  review 
the  order  of  the  Appellate  Division  refusing  the  new  trial. 

The  appeal  should  be  dismissed,  with  costs. 

Pabker,  Ch.  J.,  Babtlett,  Haight,  Vann,  Cullen  and 
Werner,  JJ.,  concur. 

Appeal  dismissed. 


In  the  Matter  of  the  Application  of  the  Department  of 
Public  Works  of  the  City  of  New  York,  Relative  to 
Acquiring  Title  to  Certain  Pieces  of  Land  for  the  Purpose 
of  the  Construction  of  the  Jerome  Avenue  Approach  to 
the  New  Macomb's  Dam  Bridge. 

EuPHEMiA  A.  Hawes,  as  Executrix  of  Granville  P.  Hawes, 
Deceased,  et  al.,  Appellants ;  Maky  Hynes,  Respondent. 

Attorney  and  Client  —  When  Agreement  for  Compensation 
Prevents  Recovery  for  Services  upon  a  Quantum  Meruit.  A  writ- 
ten agreement  by  an  owner  to  pay  an  attorney  a  specified  percentage  of 
any  award  to  be  obtained  in  a  condemnation  proceeding  in  full  for  his 
services  to  be  rendered  therein,  in  which  proceeding  by  reason  of  his 
death  another  attorney  who  agreed  to  act  on  the  same  terms  was  sub- 
stituted by  an  order  of  the  court  providing  that  the  amount  specified 
should  be  paid  into  court  and  retained  until  the  determination  of  the 
amount  of  compensation  due  him  and  the  estate  of  the  deceased  attorney, 
that  a  lien  therefor  should  attach,  that  if  the  amount  were  not  paid  upon 
the  confirmation  of  the  report  of  the  commissioners,  a  referee  might  be 
appointed  to  determine  the  amount  of  compensation  due  under  the  respec- 
tive agreements,  confines  the  referee  to  apportioning  the  lien  to  the 
amount  paid  into  court  and  he  cannot  ignore  the  agreements  and  ascer- 
tain upon  proofs  offered  the  amount  due  on  a  quantum  fneruit. 

Matter  of  Dept.  of  Public  Works^  58  App.  Div.  459,  modified. 

(Argued  June  6,  1901;  decided  June  14,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the . 
Supreme  Court  in  the  first  judicial  department,  entered  April 
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2,  1901,  which  reversed  a  final  order  of  Special  Term  entered 
upon  the  report  of  a  referee,  adjudging  that  the  appellants 
herein  recover  from  the  respondent  certain  sums  of  money. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Barclay  E.  V.  McCarty  and  Jared  G.  Baldwin^  Jr.^  fur 
appellants.  The  final  order  entered  in  the  original  court  on 
the  referee's  report,  in  strict  conformity  with  the  express 
directions  contained  in  the  order  of  reference,  became  bind- 
ing and  conclusive  upon  the  respondent  accordingly.  {Baird 
V.  Mayor,  etc,,  74  N.  Y.  382 ;  Matter  of  N.  Y.,  Z.  dk  W.  R. 
R.  Co.,  98  N.  Y.  447 ;  Sentenis  v.  Ladexo,  140  N.  Y.  463 ; 
Brady  v.  Nally,  151  N.  Y.  258 ;  Coit^eyihavefi  v.  Ball,  118 
K  Y.  231 ;  Bloom  v.  N.  IL  B.  S.  d:  Z.  Co.,  152  N.  Y.  114; 
R.  IL  L,  t&  L  Co.  V.  Burrowes,  22  App.  Div.  540 ;  FUher 
v.  Hepburn,  48  N.  Y.  41 ;  Mayor,  etc.,  v.  M.  Ry.  Co.,  143 
N.  Y.  1 ;  Cogswell  v.  N.  Y.,  N,  IL  <&  IL  R.  R.  Co.,  105 
N.  Y.  319.)  The  provisions  of  the  order  of  reference  con- 
stituted the  law  of  this  controversy  toucliing  all  questions  of 
jurisdiction  and  of  procedure ;  and  the  final  order,  subse- 
quently entered  on  the  referee's  decision,  was  made  and  entered 
in  strict  conformity  with  the  explicit  directions  contained  in 
the  order  of  reference.  {Reese  v.  Smyth,  95  N.  Y.  645; 
Wetmore  v.  Wetmore,  162  X.Y.  503 ;  People  ex  rel.  v.  Barker, 
152  N.  Y.  417.)  The  order  of  reference  provided,  in  effect, 
that  the  referee  to  hear  and  determine  should  determine  the 
'  amounts  due,  irrespective  of  the  percentage  rate  originally 
designated  in  the  repudiated  agreements.  (21  Am.  &  Eng.  Enc}'. 
of  Law,  296 ;  Ilitchings  v.  Van  Brunt,  38  N.  Y.  335  ;  Soto- 
Tnon  V.  Vallette,  152  N.  Y.  147;  Cowenhoven  v.  BaU,  118  N. 
Y.  235 ;  Baird  v.  Mayor,  etc.,  74  N.  Y.  385  ;  Morehouse  v. 
S.  Nat  Bank,  98  N.  Y.  503.) 

Joseph  A.  Flannery  and  John  J.  Ilynes  for  respondent. 
This  was  a  special  proceeding  to  determine  the  attorneys'  lien 
on  the  sum  of  $640.22  retained  from  ^frs.  Ilynes'  award  in 
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pursuance  of  the  order  of  this  court,  dated  August  6,  1894. 
Such  was  the  scope  and  extent  of  the  whole  proceeding,  and 
the  appellants  were  at  the  utmost  entitled  to  no  other  relief 
herein,  except  a  determination  that  they  are  entitled  to  the 
whole  of  said  sum  so  retained  in  court.  {Matter  of  Lexing- 
ton Ave.  [No.  2],  30  App.  Div.  609.)  There  was  no  waiver 
of  her  rights  by  Mrs.  Hynes,  and  no  consent  by  her  to  the 
determination  of  the  question  of  her  personal  liability  to  the 
attorneys.  There  was  nothing  in  the  order  of  substitu- 
tion or  the  order  of  reference  which  she  opposed  on  which 
to  predicate  a  consent  to  the  determination  of  her  lialnl- 
ity  on  a  quantum  meruit,  {Matter  of  Lexington  Ave, 
[No.  1],  30  App.  Div.  602 ;  157  N.  Y.  678  ;  Read  v.  Lozin, 
31  llun,  288  ;  Brown  v.  Mayor ^  etc,^  9  Hun,  590  ;  Ripley  v. 
A.  Lns.  Co.^  30  N.  Y.  164 ;  Underwood  v.  F,  J.  S.  Ins.  Co.j 
57  N.  Y.  505 ;  Shapley  v.  Ahhott,  42  N.  Y.  448 ;  Myers  v. 
Bolton,  157  K  Y.  393;  Jones  v.  Jones,  108  N.  Y.  425  ;  W. 
F.  &  Co.  V.  W.  C.  &  P.  a  R.  R.  Co.,  12  App.  Div.  47.) 
The  measure  of  damages  applied  by  the  referee  was  errone- 
ous. The  appellants  were  entitled  at  most  to  the  measure  of 
compensation  fixed  by  tlie  contract.  {Ludlow  v.  Dole,  62 
N.  Y.  617;  Farron  v.  Sherwood,  17  N.  Y.  227;  Marsh  v. 
Solbrook,  3  Abb.  Ct.  App.  Dec.  176 ;  Kersey  v.  Oarton,  77 
Mo.  645 ;  Myers  v.  Crockett,  14  Tex.  257 ;  Clark  v.  Mayor, 
etc.,  4  N.  Y.  338 ;  5  Am.  &  Eng.  Ency.  of  Law,  35 ;  Sedg. 
on  Dam.  §§  664,  669.) 

Per  Curiam.  The  respondent,  Mary  Hynes, was  the  owner 
of  property  taken  in  laying  out  Jerome  avenue.  On  the  17th 
of  May,  1893,  she  entered  into  a  written  contract  with  one 
Granville  P.  Hawes  as  her  counsel  to  pay  him  for  his  services 
three  per  cent  of  any  and  all  sums  awarded  to  her  for  property 
taken,  the  sum  to  be  in  full  for  his  services.  It  was  further 
agreed  that  counsel  should  be  paid  nothing  in  case  of  failure 
to  obtain  award. 

On  the  29th  of  December,  1893,  Granville  P.  Hawes  died, 
and  his  partner,  Barclay  E.  V.  McCarty,  took  his  place  under 
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an  agreement  with  Mrs.  Hynes  to  act  on  the  same  terms  as 
formerly  existed  between  her  and  said  Hawes,  and  ho  was 
duly  substituted  as  her  attorney  on  the  16th  day  of  January, 
1894. 

On  the  6th  day  of  August,  1894,  George  W.  Dease  was 
substituted  as  the  attorney  for  Mrs.  Hynes  in  the  place  of 
McCarty  and  with  his  consent. 

On  the  13th  day  of  June,  1895,  the  report  of  the  commis- 
sioners was  duly  confirmed,  awarding  Mrs.  Hynes  the  sum  of 
$21,340.90  for  property  taken.  Three  per  cent  of  this  sum  is 
$640.22,  and  when  the  city  paid  Mrs.  Hynes  her  award  this 
latter  amount  was  retained  in  order  to  protect  the  lien  of  the 
estate  of  Mr.  Hawes  and  the  lien  of  Mr.  McCartv.  The 
amount  was  paid  into  court  in  pursuance  of  its  order,  wliich 
directed  that  it  was  not  to  be  paid  over  to  Mrs.  Hynes  until 
the  determination  of  the  amount  of  compensation  for  services 
rendered  to  her  due  to  McCarty  and  the  estate  of  Hawes. 

It  was  further  ordered  that  a  lien  upon  the  amount  so 
retained  should  exist  in  favor  of  the  estate  of  Hawes  and 
McCarty.  It  was  further  ordered  that  the  estate  of  Hawes 
and  the  said  McCarty  should  have  a  lien  on  the  amount  so 
retained  under  the  agreements  with  Mre.  Hynes.  It  was  also 
ordered  that  in  case  compensation  was  not  paid  to  McCarty 
and  the  estate  of  Hawes  upon  the  confirmation  of  the  report 
of  the  commissioners,  that  application  might  be  made  for  the 
appointment  of  a  referee  to  hear  and  determine  the  amount 
due  McCarty  and  the  estate  of  Hawes  for  services  rendered 
under  their  respective  agreements. 

In  pursuance  of  this  order  a  referee  was  appointed,  and 
instead  of  limiting  the  inquiry  to  what  portion  of  the  three 
per  cent  was  due  to  the  estate  of  Hawes  and  to  McCarty 
respectively,  the  referee  held  that  he  was  at  liberty  to  ascer- 
tain upon  proofs  oflfered  the  amount  due  the  estate  of  Hawes 
and  McCarty  on  a  quantum  meruit.  In  his  report  he  found 
that  the  estate  of  Hawes  recover  $740.40 ;  that  McCarty 
recover  the  sum  of  $2,961.57,  and  that  McCarty  and  the  estate 
of  Hawes  recover  the  sum  of  of  $1,329.80  costs  and  disburse- 
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ments.     Judgment  was  ordered  against  Mrs.  Hynes  for  the 
aggregate  of  these  amounts. 

The  learned  Appellate  Division  reversed  the  order  entered 
and  docketed  herein,  with  costs  in  that  court  and  the  court 
below  to  said  Mary  Ilynes. 

We  agree  with  the  Appellate  Division  that  the  referee  was 
confined  to  apportioning  the  lien  of  the  estate  of  Hawes  and 
the  claim  of  McCarty  to  the  fund  paid  into  court,  but  are  of 
opinion  that  a  final  disposition  should  be  made  of  a  litigation 
which  in  its  scope  is  entirely  unauthorized. 

The  order  of  the  Appellate  Division  and  the  adjudication 
entered  thereon  taxing  costs  at  the  sum  of  $448.43  in  favor  of 
Mary  Hynes  is  modified  so  as  to  establish  the  lien  of  the 
estate  of  Hawes  and  Barclay  E.  Y.  McCarty  upon  the  fund 
paid  into  court,  and  directing  that  the  whole  thereof,  to  wit, 
$640.22,  be  paid  to  them,  less  the  costs  so  adjudged  therein  to 
be  due  to  Mary  Hynes,  which  sum  must  be  paid  to  her,  and 
as  thus  modified  the  order  and  adjudication  thereon  is  affirmed 
without  costs  of  this  appeal  to  either  party. 

Pabkeb,  Ch.  J.,  Baktlett,  Haight,  Vann,  Landon,  Cul- 
LEN  and  Werner,  JJ.,  concur. 

Ordered  accordingly. 


National  Exhibition  Company,  Appellant,  i\  Samuel  Crane, 
as  President  of  the  Atlantic  League  of  Professional 
Base  Ball  Clubs,  Respondent. 

Attorney  and  Clifjtt—  Power  of  Supreme  Court  to  Impose  Costs 
upon  Discontinuance  op  Action  in  which  no  Counterclaim  Is  Inter- 
posed. Where  the  defendant,  after  issue  joined  in  an  action  at  liiw  in 
which  no  counterclaim  is  interposed,  after  the  cause  is  on  the  calendar  and 
noticed  for  trial,  without  the  knowledge  or  consent  of  his  attorney,  with- 
out paying  or  providing  for  the  payment  of  his  costs  and  for  the  purpose 
of  depriving  him  of  his  costs,  stipulates  with  the  plaintiff  that  the  action 
may  be  discontinued  without  costs,  the  Supreme  Court,  in  the  exercise  of 
its  inherent  power  to  protect  one  of  its  own  officers  against  collusion 
and  fraad  practiced  by  parties  after  they  have  come  before  it  for  trial, 
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has  the  right  to  impose  the  payment  of  costs  to  the  defendant's  attom3y 
by  plaintiff  as  a  conditiop  to  the  granting  of  an  order  discontinuing  the 
action  on  application  of  the  plaintiff. 
Nai,  Exhibition  Go.  v.  Crane,  64  App.  Div.  175,  affirmed. 

(Argued  June  4,  1901;  decided  June  14,  1901.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, made  October  19,  1900,  which  reversed  an  order  of 
Special  Term  discontinuing  the  action  upon  stipulation,  with- 
out costs. 

The  plaintiff,  a  foreign  corporation,  brought  this  action 
against  the  defendant,  as  president  of  an  unincorporated  asso- 
ciation, to  recover  a  certain  sum  as  money  had  and  received. 
Tlie  answer  alleged  several  defenses,  but  no  counterclaim.  In 
due  course  of  procedure  the  cause  was  reached  for  trial  upon 
the  day  calendar,  and  was  adjourned  a  number  of  times  at  the 
request  of  the  plaintiff,  the  last  adjournment  being  made  upon 
the  express  promise  of  its  attorney  that  he  would  try  the  case 
the  next  time  it  was  reached.  When  again  reached,  upon  the 
application  of  the  plaintiff's  attorney,  it  was  passed  for  the 
day  on  the  ground  that  negotiations  were  pending  for  a  sub- 
stitution of  attorneys,  with  the  assurance  from  the  court,  how- 
ever, that  it  would  have  to  be  tried  upon  the  following  day. 
The  next  day,  owhig  to  a  substitution  of  attorneys  for  the 
plaintiff,  it  was  passed  by  consent  until  the  19th.  In  the 
meantime  the  defendant's  association  had  gone  out  of  exist- 
ence, leaving  no  assets,  its  members  \rere  all  financially  irre- 
sponsible, and  the  only  reliance  of  the  attorney  for  the 
defendant  for  compensation  was  the  costs  of  the  action,  of 
which  the  plaintiff  had  due  notice.  On  the  19th  the  defend- 
ant's attorney  was  ready  with  his  witnesses,  subpoenaed  at  his 
own  expense,  to  go  on  with  the  trial,  as  he  had  been  on  the 
previous  occasions  when  the  case  was  continued,  but  the 
announcement  was  made  by  the  attorney  for  the  plaintiff  that 
he  had  just  secured  from  Mr.  Crane,  the  president  of  the 
defendant's  association,  a  consent  to  discontinue,  without  costa. 
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Crane  had  no  interest  in  the  action,  but  was  merely  an  agent 
on  a  salary,  and  he  attended  court  simply  because  he  was  sub- 
poenaed by  the  attorney  for  the  defendant.  The  court  refused 
to  allow  a  discontinuance,  marked  the  case  ready,  and  while 
it  was  in  that  situation  the  defendant  was  served  with  an  order 
to  show  cause  why  the  action  should  not  be  discontinued, 
without  costs.  Upon  the  return  day  the  motion  of  the  plaintiff 
was  granted,  but,  upon  appeal,  the  order  was  reversed  by  the 
Appellate  Division,  with  leave  to  the  plaintiff  to  apply  for  a 
discontinuance  upon  payment  of  costs.  This  appeal  was 
brought  pursuant  to  leave  granted  by  the  Appellate  Division. 

De  Lancey  NicoU  for  appellant.  The  defendant's  attorney 
had  no  lien.  {Matter  of  Lexington  Ave,y  30  App.  Div.  602 ; 
Longyear  v.  Carter^  88  Hun,  513 ;  White  v.  Sumner^  16  App. 
Div.  70;  RandaU  v.  Van  Wagenen^  115  N.  Y.  527 ;  Sherry 
V.  O.  S.  If.  Go.^  72  Fed.  Rep.  565.)  The  protection  of  an 
attorney  cannot  be  extended  beyond  the  enforcement  of  his 
lien.  (Turwin  v.  Gibbon^  3  Atk.  720  ;  Welsh  v.  Ilole^  1  Doug. 
238  ;  Read  v.  Draper^  6  Tenn.  361 ;  Martin  v.  Uawks^  15 
Johns.  405;  Rooney  v.  S,  A.  R.  R.  Go.y  18  N.  Y.  368; 
Ackennan  v.  Goehran^  14  Abb.  Pr.  229 ;  MacKinzie  v. 
Mackintosh^  64  L.  T.  Rep.  706 ;  Lttcas  v.  Peacock^  9  Beav. 
177;  Hall  v.  Lover,  1  Hare,  571 ;  Ormond  v.  Tate^  1  East. 
464.)  The  purpose  with  which  the  action  was  discontinued 
has  no  bearing  upon  the  rights  of  defendant's  attorney. 
{Quested  v.  GoUis,  10  M.  &  W.  17 ;  McBratney  v.  R,,  W. 
c6  O.  R.  R.  Go.,  17  Hun,  385 ;  Matter  of  Gaines,  3  H.  &  C. 
294 ;  Quinlan  v.  Birge,  43  Hun,  483  j  Levis  v.  Burke,  51 
Hun,  71.) 

John  M,  Ward  for  respondent.  The  consent  to  discon- 
tinue having  been  collusively  made  with  the  purpose  of 
depriving  defendant's  attorney  of  his  costs,  the  court  will 
not  lend  the  use  of  its  process  to  further  and  effectuate  the 
fraud.  {Mao'quat  v.  Muloy,  9  How.  Pr.  460;  Quested  v. 
GoUis,  10  M.  &  W.  IS ;    Young  v.  Dearlorn,  27  N.  H.  324 ; 
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Piokardw.  Yencer,  21  Ilun,  403;  Dimick  v.  Cooley,  3  Civ. 
Pro.  Rep.  141 ;  Coughlln  v.  A".  Y,  C.  c6  //.  B.  li.  7?.  Co., 
71  N.  Y.  443  ;  IfcKenzie  v.  Rliodes,  13  Abb.  Pr.  337 ;  Ra9' 
quin  V.  K,  S,  Co.^  21  How.  Pr.  293;  Ilearit  v.  Chipman^  2 
Atk.  162;  Barler  v.  aS^  ^w^/i^in,  12  M.  &  W.  440.) 

• 

Per  Curiam,  The  following  question  has  been  certified  to 
us  by  the  Appellate  Division  for  decision,  viz. :  "  Where  it 
appears  that,  after  issue  joined  in  an  action  at  law  in  which 
no  counterclaim  is  interposed,  the  defendant,  after  the  cause 
is  on  the  calendar  and  noticed  for  trial,  without  the  knowl- 
edge or  consent  of  his  attorney  ;  without  paying  or  providing 
for  the  payment  of  his  costs,  and  for  the  purpose  of  depriving 
him  of  his  costs,  stipulates  with  the  plaintiflf  that  the  action 
may  be  discontinued,  without  costs,  is  the  Supreme  Court 
vested  with  discretionary  power  to  impose  the  payment  of  costs 
to  the  defendant's  attorney  by  plaintiff,  as  a  condition  to  the 
granting  of  an  order  discontinuing  the  action  on  application  of 
the  plaintiff?" 

Honest  settlements  by  parties,  made  with  no  intention  to 
take  advantage  of  their  attorneys,  but  for  the  simple  purpose 
of  ending  the  litigation,  are  praiseworthy  and  should  be 
encouraged.  Dishonest  and  collusive  settlements,  made  with 
intent  to  defraud  the  attorneys  upon  either  side,  are  repre- 
hensible and  should  be  condemned.  The  jJaintiff  asked  for 
relief  founded  on  a  settlement  of  the  latter  character,  and  the 
court  had  the  power' to  refuse  to  stain  its  records  by  an  entry 
based  upon  fraud.  Tiie  power  of  tlie  court  is  not  founded 
upon  a  lien  of  the  defendant's  attorney,  for,  as  there  was  no 
counterclaim,  he  had  none,  but  upon  its  right  to  protect  one 
of  its  own  ofBcere  against  collusion  and  fraud  practiced  by  the 
parties  after  they  had  come  before  it  for  trial.  The  power  is 
not  statutory  but  inherent,  and  has  frequently  been  recog- 
nized by  the  courts,  although  their  decisions  upon  the  subject 
are  not  uniform.  {Coughlbi  v.  T.  Y.  C  t('  //.  7?.  R,  R.  Co,j 
71  N.  Y.  443,  448  ;  Randall  v.  Van  Warjt^nen,  115  N.  Y.  527, 
532;  Pnlver  v.  Harris,  52  X.  Y.  73;  MoRrafney  v.  jP.,  F. 
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ife  0.  B.  R,  Co.,  17  Hun,  385  ;  Walsh  v.  Flathuah,  N.  is\  cfe  C. 
Ji,  R,  C(9.,  11  Ilun,  190 ;  Woriner  w  Canovan,  7  Lans.  36 ;  Quin- 
nan  v.  Clapp,  10  Abb.  N.  C.  39-1 ;  Qxiimey  v.  FrancU,  5  Abb. 
N.  C.  286  ;  Raaquin  v.  Knickerbocker  Stage  Co.,  21  How.  Pr. 
293,  295 ;  Marquat  v.  Mulmj,  9  How.  Pr.  460, 463 ;  Talcott  v. 
Bronson,  4  Paige,  501 ;  People  v.  Ilardejihergh,  8  Johns.  335.) 
In  this  case  the  plaintiff  asked  the  aid  of  the  court  to  carry 
into  effect  a  settlement  "  made  for  the  purpose  of  depriving  " 
an  attorney  of  his  costs,  and  the  court  was  not  obliged  to  assist 
in  effecting  the  fraudulent  design.  While  the  parties  have  an 
undoubted  right  to  adjust  their  differences,  when  the  settle- 
ment is  the  result  of  a  conspiracy  between  them  to  cheat  the 
attorney  of  either  out  of  his  compensation  for  faithful  service, 
the  court  may  properly  wibhhold  its  aid  from  those  who  seek 
by  furtive  means  to  perpetrate  a  wrong  under  the  cover  of  a 
compromise. 

The  order  of  the  Appellate  Division  should  be  affirmed,  with 
costs,  and  the  question  certified  answered  in  the  affirmative. 

Pabkeb,  Ch.  J.  (dissenting).  If  the  power  exists  in  the 
court,  which  I  doubt,  of  compelling  parties  against  their  will 
to  litigate  to  the  end  a  pending  action  in  order  to  secure  to 
the  defendant's  attorney  a  bill  of  costs  out  of  the  plaintiff  in 
the  event  that  it  shall  transpire  that  the  defendant  has  a  good 
defense,  it  should  never  be  exercised,  for  the  creation  of  such 
a  precedent  will  tend  to  promote,  not  to  check,  useless  litiga- 
tion, thereby  adding  to  the  public  burdens  and  contributing 
to  the  annoyance  of  the  responsible  litigant.  No  principle 
can  be  invoked  in  support  of  such  a  holding,  for  the  plaintiff 
owes  the  defendant's  attorney  no  duty  whatever  and  is 
under  no  obligation  to  pay  him  anything,  and  as  the  defend- 
ant has  no  cause  of  action  his  attorney  is  without  any  lien  for 
the  court  to  enforce.  Without  any  claim  then  of  any  kind 
or  character  against  a  plaintiff,  a  defendant's  attorney  never- 
theless asks  that  against  his  will  the  plaintiff  be  forced  to  try 
an  action  to  see  if  the  attorney  cannot  secure  a  claim  against 
him.     And  the  excuse  presented  to  the  court  for  requesting 
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snch  a  determination  is  that  the  plaintiff  has  not  agreed  in  his 
settlement  to  pay  to  his  opponent's  attorney  something  that  he 
is  concededly  under  no  obligation  to  pay  him.  The  plaintiff's 
conduct  is  miscalled  fraudulent,  for  how  can  it  be  fraudulent 
for  one  to  omit  to  provide  for  the  payment  to  another  of 
money  which  he  does  not  owe  to  him,  and  for  which  that  other 
has  no  claim  whatever. 

Baetleti,  Haight,  Vann,  Landon,  Cullen  and  "Werner, 
JJ.,  concur  for  affirmance ;  Parker,  Ch.  J.,  reads  dissenting 
memorandum. 

Order  affirmed. 


William  Bracken,  Appellant,  v.  The  Atlantic  Trust  Com- 
pany, Respondent,  Impleaded  with  Others, 

Knickerbocker  Trust  Company,  as  Executor  of  Thomas  B. 

Shoaff,  Deceased,  Appellant. 

1.  Former  Adjudication  —  Judgment  in  Equitable  Action  for 
Delivery  op  Stock  Unlawfully  Detained  a  Bar  to  Subsequent 
Action  for  Damages  for  Depreciation  in  Value  During  Litigation 
—  Merger.  A  judgment  rendered  in  an  equitable  action  against  a  trust 
company  brought  upon  the  written  request  of  bondholders  by  the  trustee 
of  a  mortgage  given  to  secure  the  payment  of  bonds,  the  foreclosure  of 
which  had  resulted  in  a  deficiency,  to  enforce  the  delivery  or  sale  of 
stock  deposited  with  the  defendant  by  a  guarantor  of  the  bonds  as  security 
for  the  performance  of  the  guaranty,  the  undertaking  of  the  defendant 
being  to  hold  the  stock  for  that  purpose,  which  judgment  decreed  the 
sale  of  the  stock  and  the  application  of  the  proceeds  to  the  payment  of 
the  bonds  and  directed  its  delivery  for  that  purpose,  constitutes  an  estop- 
pel against  the  right  of  a  bondholder  to  subsequently  maintain  an  action 
to  recover  damages  alleged  to  have  been  sustained  by  reason  of  the  depre- 
ciation in  the  market  price  of  the  stock  during  the  pendency  of  the  litiga- 
tion, since  upon  the  failure  of  the  defendant  to  perform  its  obligation  to 
deliver  the  stock,  the  bondholders  through  their  trustee  had  the  election 
to  enforce  it  by  a  suit  in  equity  or  by  an  action  at  law  to  recover  dam- 
ages for  its  breach,  and  having  adopted  the  former  course,  the  court  had 
jurisdiction  to  determine  all  questions  within  the  purview  of  the  suit,  one 
of  which  was  the  damages  occasioned  by  defendant's  default;  and  by  the 
election  of  the  bondholders  through  their  trustee  they  are  precluded  from 
bringing  a  second  actiop  therefor^  their  legal  rights  having  been  merged 
in  the  judgment. 
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2.  When  Cause  of  Action  Cannot  Be  Divided.  The  refusal  of  the 
defendant  to  comply  with  the  demands  of  the  bondholders*  trustee  for  the 
stock  or  for  the  proceeds  of  its  immediate  sale  constituted  but  one  wrong 
which  was  completely  redressed  by  the  Judgment,  and  the  damages  flow- 
ing therefrom  cannot  be  divided  so  as  to  form  the  subject  of  separate 
actions;  if  the  decline  in  the  value  of  the  stock  occurred  before  the  ren- 
dition of  the  judgment  it  was  a  hazard  of  the  litigation;  if  after  and  dur- 
ing the  pendency  of  an  appeal  which  was  taken,  there  was  no  new  or 
illegal  detention  of  the  stock,  especially  in  a  case  where  no  stay  of  pro- 
ceedings was  granted  and  the  plaintiff  made  no  demand  and  took  no  steps 
to  enforce  the  judgment. 

Bracken  v.  Atlantic  Trust  Co,,  42  App.  Div.  621,  aflBrmed. 

(Argued  May  18,  1901;  decided  June  14,  1901.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department,  entered 
July  8,  1899,  affirming  a  judgment  in  favor  of  defendant,  the 
Atlantic  Trust  Company,  entered  upon  a  verdict  directed  by 
the  court. 

This  action  was  commenced  to  recover  damages  of  the 
Atlantic  Trust  Company  for  its  neglect  of  a  duty  alleged  to 
be  owing  to  the  plain tiflf,  as  the  holder  of  certain  bonds  of  the 
Julien  Electric  Traction  Company.  These  bonds  were  issued, 
in  1889,  to  the  extent  of  $102,000,  and  were  secured  by  a 
mortgage  to  the  Mercantile  Trust  Company,  as  trustee,  cover- 
ing certain  property  therein  described.  In  the  following  year, 
the  United  Electric  Traction  Company,  by  an  instrument  in 
writing,  guaranteed  to  the  Mercantile  Trust  Company,  as  trus- 
tee, the  payment  of  the  principal  and  interest  of  the  bonds. 
At  that  time,  the  Atlantic  Trust  Company  held  a  large  amount 
of  the  capital  stock  of  the  Consolidated  Electric  Storage  Com- 
pany, which  that  company  liad  issued  to  it,  as  trustee,  for  cer- 
tain corporate  purposes,  not  relating  to  this  guaranty,  and, 
upon  the  execution  of  the  instrument  of  guaranty,  the  presi- 
dent of  the  Atlantic  Trust  Company  made  the  following  indorse- 
ment upon  it :  "  There  has  been  deposited  with  the  Atlantic 
Trust  Company  30,000  shares  of  the  Consolidated  Electric  Stor- 
age Company's  stock  security  for  the  performance  of  above 
guarantee;"  subscribing  his  signature  thereto  as  president. 

In  1892,  the  mortgagor  defaulted  in  the  payment  of  inter- 
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est  upon  its  bonds ;  a  foreclosure  of  the  mortgage  securing 
tlieni  was  had  and  a  sale  of  the  mortgaged  assets  resulted  in  a 
large  deficiency  upon  the  bonded  debt.  Thereupon  the  Mer- 
cantile Trust  Company,  in  November,  1892,  made  two  demands 
upon  the  Atlantic  Trust  Company  ;  one  for  the  delivery  to  it 
of  the  30,000  shares  of  stock,  in  order  that  the  proceeds  of  their 
sale  might  be  applied  to  the  payment  of  the  bonds,  and,  later, 
another  that  the  Atlantic  Trust  Company  should  sell  the  said 
shares,  in  order  that  the  proceeds  might  be  applied  to  the 
same  purpose.  These  demands  being  refused,  the  Mercantile 
Trust  Company,  in  December,  1892,  brought  an  action  against 
the  Atlantic  Trust  Company  and  others  and  demanded  judg- 
ment ;  first,  that  the  Atlantic  Trust  Company  be  decreed  to 
deliver  to  the  plaintiff  the  30,000  shares  of  stock  "  in  order 
that  the  proceeds  of  the  sale  of  said  stock  may  be  applied  by  the 
plaintiff  to  the  payment  of  the  principal  and  interest  remain- 
ing unpaid  on  said  one  hundred  and  two  bonds ;  or,  second, 
that  the  said  stock  be  sold  under  the  direction  of  this  court 
and  the  proceeds  thereof  applied  as  aforesaid,"  etc.  The  action 
was  instituted  in  precise  conformity  with  a  written  request  of 
the  bondholders.  The  Atlantic  Trust  Company  in  its  answer, 
among  other  things,  set  up  claims  upon  the  stock,  growing 
out  of  transactions  with  the  United  Electric  Traction  Com- 
pany. In  1895,  the  plaintiff  had  a  judgment,  which  decreed 
the  sale  of  tlie  30,000  shares  of  stock  by  the  Mercantile  Trust 
Company,  as  trustee,  and  tlie  application  of  the  proceeds  to 
the  payment  of  the  bonds,  and  wliich,  also,  directed  the 
Atlantic  Trust  Company  to  deliver  up  the  said  stock  for  the 
purpose  aforesaid.  From  this  judgment  the  Atlantic  Trust 
Company  appealed  to  tlie  General  Term,  where  the  judgment 
was  affirmed.  An  appeal  was  then  taken  to  the  Court  of 
Appeals.  No  stay  of  proceedings  to  enforce  the  judgment 
was  obtained  pending  the  appeals.  In  March,  1896,  the  appeal 
to  the  Court  of  Appeals  was  discontinued  by  stipulation  ;  the 
shares  of  stock  were  delivered  to  the  Mercantile  Trust  Com- 
pany and  a  sale  at  auction  was  thereupon  had,  from  which  but 
a  trifling  sum  was  realized,  by  reason   of  a   decline   in   tlie 
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market  value  of  the  stock.  Thereupon,  the  plaintiff,  who  had 
obtained  the  assignment  of  all  of  the  outstanding  bonds,  except 
five  belonging  to  the  defendant  Shoaff,  commenced  this  action 
against  the  Atlantic  Trust  Company ;  alleging  in  his  complaint 
the  principal  facts  relating  to  the  issuance  of  the  bonds,  their 
guaranty  by  the  United  Electric  Company,  the  deposit  of  the 
stock  as  security  for  the  performance  of  the  guaranty,  the 
foreclosure  of  the  mortgage  securing  the  bonds  and  the  subse- 
quent action  to  compel  a  delivery  and  a  sale  of  the  stock  for 
the  purpose  of  making  good  the  deficiency  upon  the  bonds. 
It  was,  further,  in  substance,  alleged  that  the  market  value  of 
the  deposited  stock,  at  the  time  of  the  demand  by  the  Mercan- 
tile Trust  Company  for  its  delivery,  or  sale,  was  such  that  it 
could  then  have  been  sold  for  an  amount  more  than  sufficient 
to  pay  the  sum  remaining  due  upon  the  bonds;  that  the 
Atlantic  Trust  Company  refused  to  perform  its  duty  to  the 
bondholders  to  sell  the  stock,  or  to  deliver  it  to  the  Mercantile 
Trust  Company  and  that  it  insisted  upon  its  superior  rights 
therein  ;  that  it  persisted  in  its  refusal  for  the  period  of  some 
four  years  and  that,  when  finally  delivered  up  and  sold,  not 
enough  was  realized  to  cover  the  compensation  of  the  trustee 
and  the  expenses,  by  reason  of  the  decline  which  had  taken 
place  in  the  market  value  of  the  stock.  Judgment  was 
demanded  against  the  Atlantic  Trust  Company  for  damages, 
in  an  amount  sufficient  to  cover  the  amount  due  on  the  bonds 
and  the  expenses  to  which  the  bondholders  had  been  put. 

The  Atlantic  Trust  Company  pleaded  in  its  answer,  among 
other  defenses,  the  prior  recovery  by  the  Mercantile  Trust 
Company  of  its  judgment  and  the  subsequent  delivery  of  the 
stock  there  in  question.  Upon  the  conclusion  of  the  trial 
below,  a  verdict  was  directed  in  favor  of  the  Atlantic  Trust 
Company  and  the  judgment  entered  thereupon  has  been  unani- 
mously affirmed  by  the  Appellate  Division,  in  the  fir^t  depart- 
ment.    The  plaintiff  has  appealed  to  this  court. 

WUUam  JB.  Homhlo^JDer^  Howard  A.  Taylor  and  Oeorge  J. 
Peet  for  appellants.     The  question  involved  relates  to  the  rule 
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against  splitting  a  canse  of  action  and  not  to  the  rules  against 
retrying  matters  already  adjudged.  The  pleadings  and  whole 
form  of  the  former  action  were  not  in  point  of  fact  adapted 
to  any  other  judgment  than  a  mere  direction  for  a  sale,  and 
no  other  question  could  have  been  there  litigated  unless  some 
other  kind  of  a  suit  had  been  brought.  The  question  at  bar 
becomes,  then,  one  whether  a  good  and  valid  cause  of  action 
has  been  lost,  not  whether  a  cause  of  action  has  in  a  prior 
litigation  been  defeated  upon  the  merits.  {Gedneyv.  Oedney^ 
160  N.  Y.  471 ;  O' Dougherty  v.  R.  P.  Co.,  81  N.  T.  496  ; 
Montrose  v.  Wanaraaker,  UN.  Y.  Supp.  106;  Edson  v. 
Bartow,  10  App.  Div.  104;  154  K  Y.  215;  G(yoin  v.  de 
Miranda,  79  Hun,  329  ;  Schwench  v.  Wideineyer,  14  N.  Y. 
Supp.  456 ;  Mcintosh  v.  Lown,  49  Barb.  550 ;  Perry  v. 
JDickeraon,  7  Abb.  [N.  C]  446 ;  1  Van  Vleet's  Former  Adju- 
dication, 206.)  A  legal  analysis  of  the  situation  shows  a 
different  cause  of  action  in  the  two  suits.  {Bennett  v.  Pres- 
ton, 17  Ind.  291:  Van  Cavip  v.  Searle,  147  N.  Y.  150; 
McCarthy  v.  HiUer,  26  App.  Div.  588;  Ilvhin^er  v.  C,  T. 
Co,,  94  Fed.  Rep.  788 ;  Bruce  v.  Kelly,  5  Hun,  229 ;  Matter 
of  Hood,  98  N.  Y.  363 ;  Genet  v.  D,  &  IL  C  Co.,  163  N. 
Y.  173;  Fdix  v.  Pevlifi,  50  App.  Div.  331 ;  Nicker  son  v. 
C  S.  Co.,  10  Cal.  520 ;  Smith  v.  Dillingham,  33  Me.  384 ; 
Andrew  v.  Schraitt,  64  Wis.  664.)  The  former  suit  being 
brought  by  the  Mercantile  Trust  Company  and  this  suit  by 
the  bondholders  another  reason  is  presented  against  merger. 
{Sj>ies  V.  C  <&  E,  L  R.  Co.,  30  Fed.  Rep.  397.) 

Henry  L.  Stimson,  Thomas  Thacher  and  Alfred  B. 
Thacher  for  respondent.  The  judgment  obtained  by  the 
Mercantile  Trust  Company  is  a  bar  to  the  present  action. 
{Crom/ioelZ  v.  County  of  Sa^,  94  U.  S.,  351 ;  Griffin  v.  L.  Z 
R.  R.  Co.,  102  N.  Y.  449  ;  Reich  v.  Cochran,  151 K  Y.  122 ; 
Stowell  V.  Chamberlain,  60  N.  Y.  276 ;  Bell  v.  Merrifield, 
109  N.  Y.  209  ;  Stone  v.  TI.  S.,  64  Fed.  Rep.  667 ;  Black  on 
Judgments,  §  726  ;  Wilson  v.  Zittle,  2  N.  Y.  443 ;  Horton  v. 
Morgan,  19  N.  Y.  170 ;  Story's  £q.  Juris.  §  796 ;  Morss  v. 
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Elniendorf^  11  Paige,  277.)  The  ease  fails  to  show  that  the 
refusal  of  the  Atlantic  Trust  Company  to  deliver  up  or  sell 
the  stock  was  a  wrongful  act.  (Jones  on  Liens,  §  1033  ;  Lick- 
barrow  v.  Mason^  6  East,  21 ;  Pothonier  v.  Dawsouy  Holt 
N.  P.  383  ;  Doane  v.  Russell^  3  Gmy,  382  ;  Fooii  v.  MoOregor^ 
11  Barb.  41 ;  1  Cliit.  Gen.  Pr.  642 ;  2  Kent's  Coinm.  [6th 
ed]  642 ;  Cross  on  Liens,  47 ;  Wheeler  v.  Newbovldy  16  N. 
Y.  392.) 

Gray,  J.  The  direction  of  the  verdict  at  the  Trial  Term 
in  favor  of  the  respondent,  the  Atlantic  Trust  Company,  was 
made  in  pursuance  of  a  prior  determination  by  the  Appellate 
Division,  which  reversed  a  judgment  recovered  by  the  plain- 
tiff. The  Appellate  Division  had  held,  upon  what  was  the 
nmin  question  in  the  c£ise,  that  the  bondholders  were  bound  by 
the  judgment  which  their  trustee,  the  Mercantile  Trust  Com- 
pany, had  obtained,  in  1895,  and  were  privy  to  it ;  that  the 
effect  must  be  the  same  as  though  the  previous  action  had 
been  brought  in  the  names  of  the  bondholders,  and  that  the 
recovery  of  the  judgment  constituted  an  estoppel  against  the 
right  of  this  plaintiff  to  maintain  an  action  for  any  damages 
which  he  suffered,  by  reason  of  the  retention  of  the  stock  by 
the  Atlantic  Trust  Company  until  the  termination  of  the  liti- 
gation. I  think  the  case  has  been  correctly  decided.  The 
action  cannot  be  maintained.  It  rests  upon  the  facts  whioh 
existed  at  the  time  of  the  trial  of  the  trustee's  action  and,  in 
order  to  make  out  his  case,  the  plaintiff  was  only  obliged  to 
make  proof  of  the  additional  material  fact  of  the  deprecia- 
tion in  the  value  of  tlie  securities  between  the  time  of  his 
trustee's  demand  upon  tlie  Atlantic  Trust  Company  and  the 
time  when  the  securities  were  delivered  up.  The  former 
action  was  of  an  equitable  natui-e  and  the  plaintiff  therein,  as 
rrnstee,  represented  this  plaintiff  and  all  the  other  bondholders 
in  all  their  rights  and  demands.  The  court  acquired  such 
jurisdiction  as  empowered  it  to  render  any  judgment,  Vhich 
would  determine  all  questions  within  the  purview  of  the  suit, 
and  such  an  one  as  that  of  damages  occasioned  by  delay  in 


516  Bracken  v.  Atlantic  Trust  Co.  [June, 


Opinion  of  the  Court,  per  Gray,  J.  [Vol.  167. 


performance,  or  other  default  in  any  duty  owing  to  the  plain- 
tiff, under  the  circumstances,  would  be  incidental  to,  and  flow 
from,  the  proper  equitable  relief.  (Story's  Eq.  Jur.,  sec.  796.) 
The  trustee's  action  had  for  its  object  the  delivery  of  the 
stock  held  by  the  Atlantic  Trust  Company  and  its  sale,  for  the 
purpose  of  applying  the  proceeds  to  meet  the  deficiency  aris- 
ing upon  the  foreclosure  sale,  within  the  contract  of  guaranty, 
and  it  cannot  well  be  doubted  but  that  the  equitable  jurisdic- 
tion of  the  court  would  have  authorized  it  to  award  any  dam- 
ages provable  against  the  defendant  under  the  circumstances 
shown.  The  principle  was  asserted  by  the  English  Court  of 
Appeal  in  Serrao  v.  N'od  (L.  R.  [15  Q.  B.  Div.]  549) ;  where 
the  defendant  was  sued  for  damages  for  the  unlawful  deten- 
tion of  shares  of  stock,  the  delivery  of  which  had  been  there- 
tofore decreed  in  an  action  brought  by  the  same  plaintiff  in 
the  Chancery  Division  of  the  court.  When  the  shares  were 
finally  delivered,  they  had  so  declined  in  value  as,  u  pon  their  sale, 
to  bring  a  considerable  loss  to  the  plaintiff  and  it  was  sought, 
in  the  second  action,  to  make  the  defendant  liable  in  damages. 

The  defendant  pleaded  by  way  of  estoppel  the  previous 
Chancery  decree,  and  this  defense  was  held  to  be  good  by  all 
of  the  justices  of  the  Court  of  Appeal.  The  principle  of  the 
decision,  in  the  language  of  Lord  Justice  Bowen,  was  that 
"  the  suit  in  the  Chancery  Division  was  an  application  to  the 
High  Court  of  Justice  for  all  kinds  of  relief  in  order  that  the 
rights  of  the  parties  might  be  adjusted." 

The  precise  question  here  is,  whether  the  plaintiff's  trustee, 
in  pursuing  its  remedy  to  enforce  a  delivery  of  the  stock,  or 
its  sale,  has  not  so  dealt  with  the  subject  of  the  controversy 
with  the  Atlantic  Trust  Company  as  to  preclude  the  bond- 
holders from  setting  up  the  present  claim,  based  upon  the 
alleged  wrongful  act  of  that  company  in  not  applying  the 
stock,  held  by  it  as  security  for  the  guaranty  of  the  bonds,  to 
the  satisfaction  of  the  amount  remaining  due  upon  the  bonds, 
when  demanded  of  it.  In  effect,  the  stock  had  been  deposited 
with  the  Atlantic  Trust  Company  by  the  guarantor  of  the 
bonds,  as  security  for  the  performance  of  the  guaranty,  and  the 
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undertaking  of  tlie  depositary  was  to  hold  the  stock  for  that 
'  purpose.  Wlien  the  time  arrived  for  the  application  of  the 
security  to  its  purpose,  the  depositary,  whether  its  duty  be 
regarded  in  the  light  of  a  trust,  or  of  a  contract,  was  bound  to 
deliver  over  either  the  stock,  or  the  proceeds  of  its  sale,  to  the 
trustee  for  the  bondholders.  Wlien  it  refused  to  comply  with 
the  latter's  demand  to  do  the  one,  or  the  other,  thing,  there 
was  a  definite  breach  of  its  obligation  and  the  trustee  for  the 
bondholdere  had  the  election  to  pursue  either  of  two  remedies. 
Their  trustee  could  pursue  the  remedy  by  action  on  the  equity 
side  of  the  court  to  enforce  the  obligation  to  deliver  over  the 
stock,  for  its  sale  and  application ;  or  it  could  treat  the  refusal 
of  the  depositary  to  deliver  the  stock  as  a  breach  of  its  con- 
tmct  and  sue  at  law  for  damages.  The  trustee  had  alien  upon 
the  stock  for  the  benefit  of  the  bondholders.  The  defendant 
had  recognized  a  right  in  the  trustee  to  the  stock  in  a  certain 
contingency  and  its  subsequent  refusal  to  deliver  it,  if  wrong- 
ful, amounted  to  a  conversion  of  the  bondholders'  security, 
which  gave  to  their  trustee  the  right  to  recover  its  market 
value  at  the  time.  The  cause  of  action  in  either  case  would 
be  the  same ;  for  its  establishment,  notwithstanding  the  diflfer- 
ence  in  form  of  action,  would  depend  upon  the  same  evidence. 
(Stoioell  V.  Clmmherlain,^  60  X.  Y.  272.)  In  electing  to  pur- 
sue the  former  remedy,  the  bondholders  and  their  trustee  were 
concluded  from  prosecuting  a  second  action  for  damages. 
They  could  not  treat  the  obligation  as  subsisting  and  sue  to 
enforce  its  performance  and  then,  subsequently,  after  obtain- 
ing the  fruits  of  a  decree,  sue  the  same  defendant  for  the 
recovery  of  damages,  upon  the  theory  that  there  had  been  a 
neglect  of  duty,  or  a  breach  of  the  obligation. 

But  it  is  clear  that  in  the  former  equitable  action  full  relief 
could  have  been  granted,  such  as  was  consistent  with  the  cause 
of  action ;  even  if,  for  the  purpose  of  a  recovery  of  damages, 
an  amendment  of  the  pleadings  became  necessary.  The  actioti 
was  in  equity ;  for  it  sought  the  enforcement  by  judicial 
decree  of  an  asserted  right  to  the  stock.  As  it  was  observed 
below,  it  aimed  at  the  same  relief,  which  might  have  been 
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obtained,  had  the  plaintiff's  title  been  such  as  to  enable  it  to 
maintain  replevin  for  the  stock.  But,  within  the  rule  of 
either  action,  damages  were  recoverable  for  delay  in  perform- 
ance, or  for  unlawful  detention  of  the  property.  In  my  opin- 
ion, the  plaintiff's  legal  rights  were  resumed  in  the  former 
action  brought  by  his  trustee  and  were  merged  in  the  judg- 
ment therein  recovered. 

In  Phelps  V.  Prothero,  (7  De  G.,  M.  &  G.  722),  where 
there  had  been  a  decree  for  specific  performance  and,  subse- 
quently, a  judgment  at  law  was  obtained  for  damages  growing 
out  of  the  same  contract,  the  enforcement  of  w'hich  was 
restrained  by  injunction,  it  was  said  by  Lord  Justice  Turner, 
that  "  the  defendant  had  originally  the  right  to  proceed  either 
at  law  for  breach  of  the  agreement,  or  in  this  court  for  the 
specific  performance  of  it.  He  adopted  the  latter  remedy.  I 
think  that  a  plaintiff  wlio  has  legal  rights  and  comes  to  this 
court  for  its  aid  is  bound  to  put  his  legal  rights  under  the  con- 
trol of  the  court." 

The  whole  theory  of  the  former  action  by  the  trustee  for 
the  bondholders  seems  inconsistent  with  the  present  claim  to 
recover  damages  for  the  failure  of  the  defendant  to  deliver 
over  the  stock,  or  to  apply  the  proceeds  of  its  sale.  By  that 
action,  the  Mercantile  Trust  Company,  for  the  bondholders, 
submitted  the  whole  question  to  the  court,  as  to  the  Atlantic 
Trust  Company's  obligation  with  respect  to  the  security.  The 
latter  set  up  adverse  claims,  or  liens,  and,  upon  the  issue  raised, 
the  whole  controversy  was  thrown  into  court.  The  delays  of 
tlie  litigation  caused,  as  it  is  claimed,  a  loss  by  the  depreciation 
in  the  market  value  of  the  security  ;  but  where  was  the  injury, 
which  the  law  would  recognize  as  giving  rise  to  a  claim  for 
damages  ?  That  was  a  hazard,  or  an  indirect  result,  of  the 
litigation.  It  was  not  one  which  could  be  deemed  to  have 
been  within  tlie  contemplation  of  the  parties ;  for,  in  legal 
presumption,  the  judgment  demanded  would  comprehend 
complete  redress  in  its  execution. 

There  was  the  one  wrong,  if  any,  committed  by  the  Atlantic 
Tmst  Company  and  that  was  in  its  refusal  to  comply  with  the 
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demand  of  the  bondholders'  trustee  for  the  stock,  or  for  the 
proceeds  of  its  immediate  sale.  For  that  wrong  the  former 
action  was  brought  and  its  redress  was  to  be  had  in  the  judg- 
ment which  should  be  awarded.  If  delays  were  caused  by 
litigation,  and  loss  resulted  to  the  bondholders  from  a  deprecia- 
tion in  the  market  value  of  the  security  intended  for  their 
benefit,  I  cannot  see  how  a  new,  or  separate,  cause  of  action 
has  arisen. 

In  that  respect  the  case  of  Com?7ie?*ce  Exchwige  National 
Bank  v.  Blye^  (123  N.  Y.  132),  is  of  some  application.  There 
the  plaintiff  claimed  the  possession  of  certain  bonds,  as  having 
a  special  property  therein,  which  had  come  into  the  defend- 
ant's hands  as  receiver,  and,  upon  the  latter's  refusal  to  deliver 
them  up,  the  action  was  brought  for  their  possession  and 
damages  were  asked  for  their  detention.  The  action  was 
defended  upon  a  claim  of  ownerehip  and  a  denial  of  the  plain- 
tiff's title,  and,  after  a  trial,  the  judgment  was  in  favor  of  the 
plaintiff  for  the  return  of  the  bonds,  or  their  value,  and  for 
damages  occasioned  by  their  detention.  The  judgment  was 
affirmed  in  this  court.  Thereafter,  a  second  action  was  com- 
menced against  the  same  defendant ;  wherein  the  same  plain- 
tiff set  forth  the  .facts  of  the  preceding  litigation  and  alleged 
that  during  tlie  interval  between  the  time  of  the  trial  and  the 
time  when,  upon  the  termination  of  the  preceding  litigation, 
the  bonds  were  actually  delivered,  the  defendant  failed, 
neglected  and  refused  to  deliver  to  the  plaintiff  the  bonds  and 
that  they  were  damaged  by  depreciation  in  value  in  a  certain 
sum,  for  which  judgment  was  demanded.  A  demurrer  to  the 
complaint  was  overruled,  both  at  the  Special  Term  and  the 
General  Term  ;  but,  upon  appeal  to  this  court,  final  judgment 
was  ordered  in  favor  of  the  defendant.-  It  was  held  that  the 
•  complaint  disclosed  a  single  tort,  which  had  formed  the  sub- 
ject of  an  action  and  had  been  redressed  by  judgment  therein 
and  that,  if  the  defendant's  continued  possession,  during  the 
interval  after  judgment  and  pending  the  appeals  therefrom, 
was  a  wrong,  it  was  but  a  continuation  of  that  wrong  which 
was  sued  upon  and  damages  which  flow  from  a  single  wrong 
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may  not  be  divided,  so  as  to  form  the  subject  of  separate 
actions. 

If  the  decline  in  the  vahie  of  the  stock  occurred  before  the 
recovery  of  a  judgment  for  the  plaintiff,  then  that  was  a 
hazard  of  the  litigation.  If  the  decline  occurred  after  the 
judgment  and  pending  the  appeals  of  the  defendant,  as  would 
seem  to  be  the  case,  then  there  was  no  new,  or  illegal,  deten- 
tion of  the  property  in  controversy.  But  another  answer  to 
such  a  claim  would  be  that  the  plaintiff  made  no  demand 
and  took  no  steps  to  enforce  its  judgment.  The  defendant 
exercised  its  right  to  appeal ;  but  there  was  no  stay  of  pro- 
ceedings upon  the  judgment  pending  the  appeals. 

Upon  any  view  of  the  question,  I  am  unable  to  perceive 
how  the  plaintiff  could  maintain  his  action  and  I  advise  the 
affirmance  of  tlie  judgment,  with  costs. 

Parker,  Ch.  J.,  Martin,  Cullen  and  Werner,  JJ., 
concur ;  O'Brien  and  Landon,  JJ.,  dissent. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 

William  E.  Tench,  Appellant. 

Crimes— Rape— iNsupnciENT  Etidbncb  of  Penetration.  Upon 
tho  trial  of  an  indictment  for  rape,  while  the  fact  of  penetration,  where 
there  is  no  direct  evidence  thereof,  may  be  proved  by  circumstantial  evi- 
dence, such  evidence  must  be  convincing,  and  if  it  fails  to  establish  actual 
penetration  beyond  a  reasonable  doubt  a  Judgment  of  conviction  for  rape 
in  the'first  degree  must  be  reversed. 

People  V.  Teneh,  59  App.  Div.  627,  reversed. 

(Argued  May  21,  1901;  decided  June  18,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  1,  1901,  affirming  a  judgment  rendered  at  a  Trial  Term 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  rape 
in  the  first  degree  and  an  order  denying  a  motion  for  a  new 
trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 


1901.]  People  v.  Tench.  521 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  M auxin,  J. 

Trdcy  C,  Becker  and  Frank  A.  Abbott  for  appellant. 
There  was  no  evidence  sufficient  to  warrant  the  verdict  of  the 
jury,  or  which  would  warrant  the  jury  in  finding  that  the 
defendant  had  perpetrated  an  act  of  sexual  intercourse,  and 
it  was,  therefore,  error  for  the  court  to  refuse  to  advise  and 
direct  the  jury  to  acquit  the  defendant.  (Penal  Code,  §§  260, 
278 ;  Davis  v.  State,  42  Tex.  226 ;  Hex  v.  mchol,  Russ.  & 
R.  130  ;  Commonwealth  v.  Merrill,  14  Gray,  415  ;  Dawkins 
V.  State,  59  Ala.  376 ;  Anderson  v.  State,  41  Wis.  430 ; 
JSardtke  v.  State,  67  Wis.  552 ;  Brown  v.  State,  23  Tex. 
App.  73  ;  Wesley  v.  State,  65  Ga.  735  ;  People  v.  Bennett,  49 
N.  T.  137.) 

WiUard  IT.  Ticknor  and  Thomas  Penney  for  respondent. 
In  establishing  the  crime  of  rape  penetration,  like  any  other 
element  of  crime,  may  be  established  by  circumstantial  evidence. 
( Word  V.  State,  12  Tex.  App.  174  ;  People  v.  Crowley,  102 
N.  Y.  234 ;  Regina  v.  Lines,  1  C.  &  K.  393 ;  State  v. 
Hodges,  Phillips  [N.  C],  231 ;  Brauer  v.  State,  25  Wis.  413 ; 
Stat^  V.  Tarr,  28  Iowa,  397 ;  Taylor  v.  State,  111  Ind.  279 ; 
Nevada  v.  Depoister,  21  Nev.  107 ;  Whart.  Crim.  Law  [10th 
ed.],  §  556  ;  Underbill  on  Crim.  Ev.  476.) 

Mabtin,  J.  The  defendant,  a  man  about  forty-four  years 
of  age,  was  indicted  and  convicted  of  the  crime  of  rape  in  the 
first  degree  in  having  sexual  intercourse  with  a  female  about 
fifteen  years  of  age,  not  his  wife,  when  her  resistance  was  pre- 
vented by  an  intoxicating  narcotic,  or  anaesthetic  agent,  and 
when  she  was  known  by  him  to  be  in  a  state  of  stupor  or 
weakness  of  mind  from  that  cause.  A  careful  scrutiny  of  the 
testimony  renders  it  obvious  that  if  the  proof  was  sufficient  to 
establish  actual  penetration,  however  slight,  the  conviction  of 
the  defendant  was  justified,  and  unless  there  were  errors^  in 
the  charge  or  in  the  admission  or  rejection  of  evidence,  the 
judgment  should  be  affirmed.  It  is  not  pretended  that  there 
was  any  direct  evidence  of  that  fact.  The  prosecution,  how- 
ever, claims  that  it  might  be  established  by  circumstantial  evi- 
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dence,  and  that  there  was  proof  of  circumstances  which  justi- 
fied the  jury  in  finding  it.  The  victim  of  the 'defendant's 
crime  in  eflFect  testified  she  did  not  know  that  the  defendant 
was  in  bed  with  her  or  that  there  was  any  penetration  by  him. 
As  there  was  proof  that  would  have  justified  a  determination 
by  the  jury  that  she  was  in  a  state  of  stupor  or  weakness  of 
mind  which  would  not  only  have  prevented  lier  resistance,  but 
might  also  have  rendered  her  oblivious  of  the  acts  of  tlie 
defendant,  lier  inability  to  testify  that  there  was  penetration 
was  not  conclusive,  provided  there  was  other  proof  from 
which  the  fact  might  have  been  legally  and  properly  found. 
"While  it  may  be  established,  like  any  other  fact,  by  circum- 
stantial evidence  yet  the  same  rule  as  to  the  weight  and  effect 
of  that  species  of  evidence  must  apply  in  the  establishment  of 
that  fact  as  applies  to  any  other  essential  element  of  crime. 
The  evidence  discloses  that  the  defendant  had  previously  been 
guilty  of  most  atrocious  and  loathsome  practices  upon  this 
young  girl.  He  was  found  by  the  police  in  a  room  alone  with 
the  girl,  who  was  lying  upon  the.  bed  in  a  position  and  under 
conditions  which  left  no  room  for  doubt  as  to  defendant's  pur- 
pose in  taking  her  there.  On  the  following  morning  the  girl 
was  examined  by  the  police  surgeon  who  testified  to  the  physi- 
cal development  of  the  girl  and  that  there  was  an  absence  of 
the  hymen,  but  that  there  was  no  evidence  of  any  abrasions 
or  marks,  or  of  anything  about  her  person  to  indicate  recent 
penetration.  He  further  testified  that  the  practices  above 
referred  to  which  the  defendant  had  indulged  in  with  the  girl 
were  sufticient  to  destroy  the  hymen,  and  that  it  might  have 
been  absent  from  other  causes.  Moreover,  there  was  no  proof 
that  on  the  next  morning  the  girl  was  sore  or  lame,  or  that  she 
was  then  otherwise  than  in  her  normal  condition.  But  her 
mother  testified  that  at  that  time  she  examined  her  under- 
clothing and  found  upon  it  a  pinkish  stain.  She  did  not,  how- 
ever, testify  as  to  what  particular  portion  of  the  underclothing 
was  thus  stained,  and  as  the  proof  showed  that  tlie  part  of  the 
underclothing  referred  to  was  not  upon  the  girl  when  the 
crime  was  alleged  to  have  been  committed,  that  fact  cannot  be 
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regarded  as  evidence  of  penetration  by  the  defendant.  The 
testimony  of  the  pliysician  that  it  was  possible  to  accomplish 
slight  penetration  and  leave  no  trace  if  there  was  no  force, 
even  if  admissible,  was  not  suflScient  to  justify  the  jury,  in 
the  absence  of  proof  of  any  marks  upon  the  girl  or  other  proof 
of  penetration,  in  finding  that  fact.  As  that  was  an  essen- 
tial and  indispensable  ingredient  of  the  crime  of  which  the 
defendant  was  convicted,  and  as  his  guilt  was  required  to 
be  proved  beyond  a  reasonable  doubt,  it  follows  that  his 
conviction  was  illegal  unless  that  fact  naturally  flowed 
from  the  circumstances  proved,  was  consistent  with  them  all, 
and  they  were  such  as  to  exclude  to  a  moral  certainty  every 
hypothesis  which  did  not  include  its  perpetration.  The  arbi- 
trary presumption  of  the  law  is  that  the  defendant  did  not 
perform  the  act  charged,  and  as  the  evidence  was  insufficient 
to  overcome  that  presumption  the  conviction  cannot  be  sus- 
tained. While  the  proof  established  the  opportunity  and  the 
purpose  of  the  defendant,  it  did  not  establish  the  act,  but 
tended  quite  as  strongly  to  show  that  he  was  surprised  before 
the  act  was  performed.  Under  these  circumstances,  while  the 
record  discloses  a  condition  which  indicates  that  the  punish- 
ment inflicted  upon  the  defendant  was  justly  merited,  and 
that  he  should  have  been  convicted  of  an  attempt  to  commit 
the  crime  of  rape  for  which  he  might  have  been  punished, 
still,  for  the  error  pointed  out,  it  is  our  duty,  in  the  just  and 
proper  administmtion  of  the  law,  to  reverse  the  action  of  the 
trial  court. 

Although  there  are  several  exceptions  to  the  ruling  of  the 
trial  court,  to  its  charge  and  to  its  refusal  to  charge  as  requested 
by  the  defendant,  still,  as  a  new  trial  must  be  granted  upon 
the  ground  already  stated,  and  as  it  is  improbable  that  any  of 
those  questions  will  arise  upon  a  new  trial,  we  regard  it  unnec- 
essary to  specially  consider  them  on  this  appeal.  It  may, 
however,  be  observed  generally  that  under  the  rule  which 
requires  the  court  upon  appeal  to  give  judgment  without 
regard  to  technical  errui;s  or  defects  or  to  exceptions  which 
do  not  affect  the  substantial  rights  of  the  parties  (Code  Crim. 
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Proc.  §  542),  it  is  doubtful  if  any  of  tht  defendant's  excep- 
tions, other  than  those  relating  to  tlie  insuflieiency  of  the 
proof  to  sustain  the  judgment,  presents  any  error  that  would 
justify  a  reversal. 

The  judgment  and  order  of  the  trial  court  and  of  the 
Appellate  Division  should  be  reversed  and  a  new  trial 
ordered. 

Pakkeb,  Ch.  J.,  O'Brien,  Cullex  and  Werner,  JJ.,  con- 
cur ;  Gray  and  Landon,  JJ.,  dissent. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  York,  Eespondent,  v. 

Benjamin  Pugh,  Appellant. 

1.  Crimes  —  Murder —  Premeditation.  The  evidence  upon  the  trial 
of  an  indictment  for  murder  in  the  first  degree,  examined  and  lield  sufficient 
to  justify  the  jury  in  finding  that  the  homicide  was  committed  from 
motives  of  revenge  under  circumstances  establishing  premeditation  and 
deliberation. 

2.  Appeal  —  Question  Not  Haired  Below.  Where  it  is  assumed 
upon  the  trial  that  the  venue  was  laid  in  the  proper  county,  and  the  testi- 
mony clearly  imports  that  the  crime  was  committed  in  that  county,  the 
objection  that  it  was  not  so  proven  cannot  be  considered  on  appeal. 

(Submitted  June  7,  1901;  decided  June  18,  1901.) 

Appeal  from  a  judgment  of  the  Kings  County  Court,  ren- 
dered November  5,  1900,  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  murder  in  the  first  degree  and  from 
an  order  denying  a  motion  for  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  tlie  opinion. 

Edfnuiid  F.  Dr'ujgs  and  Charles  Y.  Van  Doren  for  appel- 
lant. The  case  shows  that  nowhere  throughout  the  trial  was  any 
testimony  presented  tending  to  prove  the  venue  of  the  crime. 
The  trial  court  has  no  power  to  enter  judgment,  or  sentence 
the  defendant,  in  the  absence  of  any  proof  that  the  crime  was 
committed  in  the  county  of  Kings.     (Clark's  Crim.  Pro.  245, 
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246,  346 ;  1  Chit.  Crira.  Law,  200 ;  Bishop's  New  Crim.  Pro. 
360  et  seq. ;  TredweU  v.  StaU^  70  Ala.  33 ;  StaU  v.  Hartr 
netty  75  Mo.  251 ;  Stazey  v.  State^  58  Ind.  514 ;  Jackson  v. 
Pe(^l€,  40  111.  405.) 

John  F.  Clarke  for  respondent.  Though  the  evidence  to 
establish  venne  may  be  meager,  as  no  suggestion  or  criticism 
was  made  on  this  phase  of  the  case  at  the  trial,  it  is  untenable 
on  appeal.     (  Wagner  v.  People^  54  Barb.  368 ;  2  Keyes,  684.) 

Landon,  J.  On  the  23d  of  August,  1900,  the  defendant, 
a  coloied  man,  twenty-two  years  of  age,  went  into  Hoffman's 
restaurant,  1719  Fulton  street,  Brooklyn,  N.  Y.,  sat  down  at 
a  small  table,  asked  for  corn  beef  and  cabbage,  was  served  by 
John  Tietjen,  a  waiter  in  service  tliere,  ate  the  same,  then  rose 
from  the  table  and  moved  toward  the  door.  Tietjen  asked 
him  to  pay ;  the  price  was  ten  cents  ;  defendant  answered  that 
he  had  no  money.  Tietjen  then  said  to  him :  "  I  guess  you 
have  ten  cents,  I  ain't  going  to  be  fooled  and  you'll  have  to 
pay.  You  are  the  second  one  that's  done  this  to-day."  Then 
defendant  drew  out  of  his  pocket  a  handkerchief,  from  wliich 
he  sliook  two  nickels  and  two  or  three  collar  buttons  upon 
another  table,  picked  up  the  collar  buttons  and  brushed  the 
two  nickels  on  the  floor.  Tietjen  stooped  and  picked  up  the 
nickels,  rose  and  struck  defendant  with  his  fist  upon  his  cheek 
and  on  his  nose,  then  gave  him  a  push  on  the  shoulder  toward 
the  Fulton  street  door,  saying :  '"  You  get  out  of  here,"  pushed 
him  again  toward  the  door,  and  kicked  him  from  behind  as 
he  passed  out.  Defendant  made  no  resistance.  He  then  went 
up  and  across  the  street  and  into  the  store  at  1744  Fulton 
street,  distant  about  235  feet  from  the  restaurant  and  bought 
a  five-barrel,  self -cocking  revolver  for  $1.90,  and  five  cartridges 
for  ten  cents ;  he  paid  for  them,  selecting  this  revolver  after 
being  shown  a  rim-fire  revolver  at  a  less  price,  which  was  not 
self-cocking,  and,  therefore,  not  firing  so  rapidly.  He  placed 
the  cartridges  in  the  revolver,  returned  to  tlie  restaurant  after 
an  absence  of  fifteen  to  twenty  minutes,  saw  Tietjen  standini 
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behind  the  short  counter  to  tlie  left  of  the  entrance,  beckoned 
to  him  as  if  to  invite  him  to  come  from  behind  the  counter. 
Tietjen  told  him  to  "  get  out  of  here ;  we  have  no  use  for 
you,"  and  started  to  come  out  from  behind  the  counter,  reached 
about  the  end  of  it  when  defendant  fired  two  shots  at  him. 
Tietjen  fell  to*  the  floor,  and  then  the  defendant  fired  two 
more,  and  tried  to  tire  the  fifth  shot,  but  failed  to  eflEect  the 
discharge.  Then  he  ran  out  of  the  restaurant,  was  pursued  and 
soon  arrested.  Tietjen  died  immediately  from  the  eflfects  of  the 
shooting.  The  defendant,  upon  learning  that  he  was  dead,  said 
lie  did  right  in  buying  the  pistol  and  shooting  him  and  was  will- 
ing to  die.  This  is  substantially  the  case  made  by  the  People  by 
abundant  testimony.  The  defendant  was  a  witness  in  his  own 
behalf.  He  testified  that  he  did  not  refuse  to  pay  for  his  meal, 
and  said  nothing  to  provoke  Tietjen.  That,  after  he  was  thus 
abused  by  Tietjen  he  desired  to  obtain  satisfaction  by  law 
against  him,  intended  to  return  to  the  restaurant  to  procure 
the  names  of  witnesses,  desired  to  protect  himself  against 
further  violence  there,  and,  therefore,  purchased  the  revolver, 
did  return,  saw  Tietjen  place  his  hand  in  his  pocket,  and 
thought  Tietjen  was  again  about  to  assault  him,  possibly  shoot 
or  stab  him,  when  he  fired  upon  him. 

We  have  carefully  examined  the  record ;  it  presents  no 
valid  ground  for  reversal.  It  is  argued  that  the  evidence  fails 
to  establish  the  premeditation  and  deUberation  which  are 
the  essentials  of  murder  in  the  first  degree.  We  may  concede 
that  as  the  defendant  was  ejected  from  the  restaurant  he  was 
smarting  under  a  keen  sense  of  outrage.  The  jury  could  find 
that  he  premeditated  revenge  as  he  sought  the  store  and 
bought  the  pisto).  and  cartridges,  and  subdued  and  governed 
his  anger  and  conduct  while  he  deliberately  equipped  himself 
with  them,  and  then  returned  as  he  had  premeditated,  and 
that  he  deliberately  shot  down  his  victim.  No  doubt  he  was 
still  angry,  but  his  anger  seems  to  have  been  systematic  and 
apparently  under  a  deliberate  control.  He  had  time  for 
reflection,  and  reflection  seems  to  have  confirmed  his  purpose. 
Four  shots  were  fired  and  the  fifth  was  attempted,  all  that  he 
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could  employ,  thus  indicating  his  intent  to  make  his  work 
effective. 

The  point  is  now  raised  that  the  crime  was  not  proven  to 
have  been  committed  in  Kings  county.  It  was  not  raised 
upon  the  trial.  The  testimony,  including  that  of  the  defend- 
ant, clearly  imports  that  the  crime  was  committed  in  Brooklyn, 
Kings  county,  N.  Y.,  and  that  fact  was  assumed  upon  the 
trial.  ( Wag7ier  v.  People^  2  Keyes,  684.)  The  case  was 
clearly  one  for  the  jury,  it  was  submitted  to  them  in  an 
unexceptionable  charge ;  there  are  no  valid  exceptions ;  the  trial 
was  fairly  conducted,  and  we  tliink  the  jury  were  justified, 
upon  the  evidence  whicli  we  have  summarized,  in  concluding 
that  the  homicide  was  committed  from  motives  of  revenge, 
under  circumstances  indicating  a  deliberate  and  premeditated 
design  to  effect  the  death  of  the  person  killed. 

The  judgment  of  conviction  and  the  order  denying  a  new 
trial  should  be  affirmed. 

Parker,  Ch.  J.,  Bartlett,  IIaight,  Vann,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 


MEMORANDA 


OP 


DsciaiONB  Rendered  During  the  Period  Embraced  in 

THIS  Volume, 


I 


Cathabikb  Cabmody,  as  Administratrix  of  John  Carmx>dy, 
Deceased,  Appellant,  v,  Fitohbubg  Railroad  Company, 
Sesf^nject. 

(Argued  March  18,  1901;  decided  April  80,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  17,  1900,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  by  the 
court  at  a  Trial  Term,  and  an  order  denying  a  motion  for  a 
new  trial. 

John  Brooks  Leavitt  and  Walter  H,  Beach  for  appellant. 

T,  F,  Hamilton  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Cullen  and  Werner,  JJ, 
Dissenting :  Bartlett,  Martin  and  Yann,  J J. 


Bertha  Albring.  as  Administratrix  of  Elmer  S.  Albrino, 
Deceased,  Appellant,  v.  The  New  York  Central  and 
Hudson  Biver  Bailroad  Company,  Bespondent. 

AlMng  r.  iT.  T.  C.  d  K  R,  R.  R,  Co.,  48  App.  Div.  460,  appeal 
dismissed. 

(Argued  March  19,  1901;  decision  suspended  March  26,  1901;  decided 
April  80,  1901.J 

Appeal  from  an  order  of  the  Appellate  Division  of  the 

Supreme    Court    in    the    fourth   judicial  department,  made 
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December  29,  1899,  which  reversed  a  judgment  in- favor  of 
plaintiff  entered  upon  a  verdict,  and  an  order  denying  a  motion 
for  a  new  trial  and  granted  anew  trial.    (See  166  N.  Y.  287.) 

D,  P.  Morehouse  for  appellant. 

Edward  Ilarria  for  respondent. 

Appeal  dismissed,  without  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Bartlett,  Martin,  Vann  and 
CuLLEN,  J  J.     Not  sitting  :  Gray  and  Werner,  J  J. 


Jambs  McNevin,  Appellant,  i\  The  Solvay  Process  Com- 
pany, Respondent. 

MeNevin  v.  Soivay  Prvcen  Co.,  82  App.  Div.  610,  affirmed. 
(Argued  March  22.  1901;  decided  April  30,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  5,  189S,  which  reversed  a  judgment  of  the  Onondaga 
County  Court  entered  upon  a  verdict,  and  an  order  denying  a 
motion  for  a  new  trial  and  granted  a  new  trial. 

P,  c/.  Ryan  and  //.  M.  Van  Bergen  for  appellant. 

William  O.  Tracy  and  JoAn  Z.  Kiny  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs,  on  opinion  below. 

Concur:  Parker,  Ch.  J., Gray,  Bartlett,  Martin,  Yann, 
Ci'LLKN  and  Wkrner,  JJ. 


LiBBiE  Van  Wacxkr,   Kesjx^ndent,   r.  John  Thompson,  as 
Executor  of  Be-i-^ey  Eldruk.e,  Deceased,  Appellant. 

I'lA  iri^'tef  T.  T^otuiHU'H,  53  App.  DiT.  <KT.  artinneil. 
\Ars:uevl  Maix^h  2">.  I9«n:  dw-kled  April  3i.>,  19iU.» 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  eolered  Jolj 
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3,  1900,  modifying  and  affirming  as  modified  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

John  T.  McDommgh  for  appellant. 

George  Addington  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:   Gtbay,  Bartlett,  Maetin,  Vann,  Cullen  and 
Werneb,  JJ.     Taking  no  part :  Parker,  Ch.  J. 


Henry  H.  Isham,  as  Trustee  of  Certain  Trusts  Created  by 
John  Gibbons  Trumbull,  Respondent,  v.  Mart  A.  Post 
et  al.,  as  Administrators  of  Augustus  T.  Post,  Deceased, 
Appellants. 

liham  V.  Po9t,  61  App.  Div.  605,  affirmed. 
(Argued  March  21, 1901;  decided  April  30,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
18,  1900,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

Charles  F.  Brown^  David  Willcox  and  Alfred  Ely  for 
appellants. 

Frederic  A.  Ward  for  respondent. 

Werner,  J.  This  record  presents  no  exceptions  to  the 
admission  or  exclusion  of  evidence.  The  learned  Appellate 
Division  has  unanimously  decided  "  that  the  findings  of  fact  are 
supported  by  the  evidence."  This  leaves  nothing  for  our 
consideration  but  the  claim  of  the  learned  counsel  for  the 
appellants  that  some  of  the  findings  of  the  referee  are  so 
radically  inconsistent  with  others  upon  which  the  respondent 
must  rely  to  support  this  judgment  that  they  cannot  all  stand 
together.  In  aid  of  this  contention  the  rule  is  invoked  that 
the  appellants  are  entitled  to  the  benefit  of  the  findings 
most  favorable  to  them  {Bonnell  v.   Griswold^  89  N,   Y. 
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137;  Conselyea  v.  BlancUard^  103  id.  231;  I^ad  v.  Man. 
Rtj,  Co,,  158  id.  624 ;  Parsons  v.  Parker,  159  id.  16),  and 
upon  this  ground  it  is  asked  that  the  judgment  herein  be 
reversed.  After  a  careful  examination  of  tlie  referee's  report 
we  conclude  that  there  is  no  such  irreconcilable  inconsistency 
in  the  referee's  findings  as  to  pernjit  the  application  of  the  rule 
referred  to,  or  to  require  a  reveraal  of  the  judgment  below. 
On  the  contmry,  when  the  report  is  read  as  a  whole  it  will  be 
seen  that  there  is  no  necessary  conflict  whatever  in  the  find- 
ings. The  general  findhig  of  negligence  against  defendants' 
intestate  is  qualified,  but  not  negatived,  by  other  findings 
absolving  him  from  the  imputation  of  negligence  in  certain 
specified  particulars  whicli  are  not  essential  to  the  support  of 
this  judgment.  Neither  is  there  any  conflict  between  the 
judgment  herein  and  tlie  opinion  of  this  court  upon  a  former 
appeal  in  this  case  (141  N.  Y.  100)  as  the  record  before  us 
dilTei'8  in  important  and  controlling  features  from  the  case 
that  was  presented  before. 

The  judgment  below  should  be  aflirmed,  with  costs. 

Parkkr,  Ch.  J.,  Gra.y,  Bartlktt,  Martin,  Vann  and 
CuLLKN,  J  J.,  concur. 

Judgment  aflirmeil. 


Atlaxtio  Trist  C\^mi»any,  as  Trustee  under  the  Will  of 
WiLUA3i  Tii.oKN,  IVceasiHl,  et  al.,  Kespondents,  r.  John 
A.  Hou>s WORTH,  ApjH'llant  and  Kespondent. 

Frkukrick  Sri'ARTet  al.,  ApiH^Hantsand  Respondents;  Char- 
LKs  Hon  et  al.,  UesjH^ndents,  Impleadeil  with  Others. 

AiU\  tic  Tnu^  ''>.  V.  il"iiLMC*^r!U.  5i>  App.  IMv.  IJ23,  affinned. 
vSubuiilUil  Mjin^h  '3:?,  19*>1:  dtvuieil  April  ,^\  liMH.^ 

Ai'i'KA!.  fxvm  an  onler  of  the  ApjxMlate  Divis.ion  of  the 
Supivme  i\»urt  in  tiie  tirst  judicial  de|mrtment,  enlereil  April 
l>'»,  lv>»H»^  irHnnini::  ;ui  iriterliH*utorv  judirment  entered  U|K>n 
u  divi>iv»n  ot  tlie  ^^»urt  on  irud  at  SjHviul  Tenu  iii  an  action 
brv>iu!it  bv  ti:o  tru-tiv  uiider  tiie  will  ».»f  William  Tildeu. 
dtWA<t*vU  tV-r  a  s<'Ct!t"i -rit  of  iti^  aeivurir>  nud  a  jMurtitKMi  of 
the  estate. 
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The  facte,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  N,  Morgan  for  John  A.  Holdsworth,  appellant 
and  respondent,  et  al. 

AUan  McCvUoh  for  Frederick  Stuart  et  al;,  appellants  and 
respondents. 

Frederic  R.  Covdert  for  Charles  Bou  et  al.,  respondents. 

Per  Curiam,  This  action  was  brought  by  the  trustee 
under  the  will  of  William  Tilden,  deceased,  for  a  partition  of 
the  estate  and  for  a  settlement  of  the  trustee's  accounts. 
William  Tilden  died  in  1869,  leaving  him  surviving  a  widow 
and  four  sons.  He  left  a  will,  by  which  he  gave  to  his  wife 
an  annuity,  and,  subject  thereto,  he  bequeathed  and  devised 
the  residue  of  his  property,  in  equal  shares,  to  his  four  sons. 
By  agreement  made  prior  to  the  death  of  the  testator's  widow 
a  partial  division  of  the  estate  was  made  and  the  remainder 
was  set  aside  to  provide  for  the  payment  of  the  annuity  to  the 
widow.  The  widow  having  died  in  1896,  the  present  action 
was  instituted,  and  the  questions  which  arise  upon  this  appeal 
concern  the  share  vested  in  Milano  C.  Tilden,  one  of  the  four 
sons  of  the  testator,  against  which  certain  claims  are  made. 
Milano  C.  Tilden  predeceased  tlie  testator's  widow  in  1889, 
leaving  a  wife,  who  is  the  defendant  Lilian  E.  F.  Braddon,  to 
whom  by  his  will  he  gave  all  of  his  property,  which  included 
his  vested  interest  in  the  share  of  his  father's  estate  yet  to  be 
divided.  Prior  to  his  death  he  had  created  charges  against 
this  share,  and,  after  his  death,  his  widow,  who  married  one 
Braddon  and  resided  in  England,  realized  upon  the  share  by 
creating  further  liens  and  charges  and  then  granted  and 
assigned  to  the  defendant  Holdsworth  her  interest  therein, 
subject  to  several  charges  and  incumbrances  affecting  the 
same  and  which  were  specified ;  with  an  agreement,  should  the 
share  become  vested  within  a  year,  that  she  should  receive 
half  the  net  profits  realized  by  him,  and  that,  if  the  possession 
was  delayed  longer  than  that  date,  the  sum  of  500  pounds  was 
to  be  deducted  for  each  six  months'  delay,  and  which  further 
provided  for  the  division  between  them  of  all  surplus  income 
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received  during  the  life  of  the  testator's  widow,  the  annnitant 
of  the  estate.  The  other  claims  in  question  are  those  made  by 
the  defendants  Stuart,  the  two  Hartlands,  lago  and  the  Bons. 

The  claim  of  Stuart  rests  upon  a  certain  instrument  by 
which  the  said  Lilian  Tilden  granted  to  him,  in  consideration 
of  the  payment  of  the  sum  of  300  pounds,  the  sum  of  900 
pounds  out  of  her  one-fourth  share  of  William  Tilden's  estate 
upon  tlie  death  of  tlie  annuitant,  with  the  right  on  her  part  to 
repurchase  the  said  sum  of  900  pounds  at  any  time  during 
three  years  thereafter,  at  certain  increasing  rates  of  payment, 
as  therein  specified. 

The  claim  of  the  Hartlands  rests  upon  a  similar  instrument, 
whereby  Lilian  Tilden  granted  to  them,  in  consideration  of 
the  sum  of  100  pounds,  the  sum  of  400  pounds  out  of  the  said 
one-fourth  share,  subject  to  a  right  of  repurchase ;  and  the 
claim  of  lago  is  upon  a  like  instrument,  by  which,  for  100 
pounds,  the  sum  of  350  pounds  out  of  the  one-fourth  share 
was  granted  to  him,  subject  to  a  like  right  of  repurchase. 

The  claim  of  the  Bons  is  upon  a  written  '*  acknowledgment 
of  debt"  made  to  them  by  Lilian  Tilden  for  dresses  and 
cloaks  supplied  to  her,  of  the  value  of  13,750  francs;  in  which 
instrument  of  acknowledgment  she  agreed  to  give  a  mortgage 
upon  the  one-fourth  share  of  William  Tilden's  estate  coming 
to  her,  to  secure  her  indebtedness  to  them,  with  interest  at  six 
per  cent. 

All  of  the  above  instruments  were  given  prior  to  the  death 
of  the  annuitant  of  William  Tilden's  estate,  and,  in  order  of 
priority,  Iloldsworth's  is  the  latest  in  date.  The  instrument 
under  which  the  Eons  claim  is  the  only  one  which  was  not 
recorded.  They  constitute  the  contested  claims  upon  which 
(juostions  have  arisen,  which,  in  tlie  opinion  of  the  Appellate 
Division,  in  the  first  department,  ought  to  be  reviewed  by  this 
court.  It  was  held  below  that  the  claims  of  Stuart,  the  Hart- 
lands  and  lago  constituted  liens  or  mortgages,  and,  as  against 
other  creditors,  were  good  only  for  the  amounts  actually 
advanced,  with  interest  thereon ;  that  with  respect  to  the 
claim  of  the  Bons,  the  instrument,  by  which  Lilian  Tilden 
agreed  to  give  a  mortgage  upon  the  said  one-fourth  share  of 
the  estate,  operated  as  an  equitable  mortgage,  not  required  to 
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be  recorded,  and  that  with  respect  to  Holdsworth's  claim,  he 
took  by  his  instrument  of  grant,  or  assignment,  subject  to  the 
full  payment  of  all  the  prior  transfers  or  liens ;  inasmuch  as 
what  he  was  entitled  to  by  the  grant  from  Lilian  Tilden  could 
not  exceed,  under  a  proper  construction,  the  surplus  remain- 
ing of  the  said  one-fourth  share  after  the  payment  of  all  just 
claims  and  charges  against  her  interest  in  it. 

Fonr  questions  were  certified  to  this  court  by  the  Appellate 
Division,  the  first  of  which  is  as  follows :  '*  Do  the  instru- 
ments, under  which  the  defendants  Stuart,  Hartland  and  lago 
claim,  give  to  such  claimants  a  lieu  or  charge  upon  the  estate 
in  the  hands  of  the  plaintiff  as  trustee,  as  against  the  interest 
of  the  defendant  Holdsworth,  for  the  full  amount  mentioned 
in  each  of  said  instruments  respectively,  with  interest  from 
September  22d,  1896,  or  should  such  instruments,  and  each  of 
them,  stand  as  security  only  for  the  amount  actually  advanced, 
with  interest  thereon  ? "  For  the  reasons  stated  in  the  opinion 
of  the  Appellate  Division,  the  answer  to  this  question  is,  that 
such  instruments  gtive  to  the  claimants  named  a  lien  or 
charge  as  against  Holdsworth  for  their  full  amounts. 

The  second  question  is  Jis  follows  :  "  Is  the  share  or  interest 
formerly  of  the  defendant  Lilian  F.  Braddon  in  the  estate  in 
the  hands  of  the  plaintiff,  as  trustee,  chargeable  as  against  the 
defendant  Holdsworth,  under  the  transfer  and  conveyance  to 
him  of  June  25,  1896,  and  June  4,  1896,  with  the  claim  of  the 
defendants  Bon  ? "  For  the  reasons  stated  in  the  opinion  of 
the  Appellate  Division,  the  answer  should  be  in  the  affirmative. 

The  third  question  is  as  follows :  "  Did  the  defendant 
Holdsw^orth,  by  the  various  instruments  to  him,  acquire  an 
absolute  title  to  Mrs.  Braddon's  interest  in  the  estate,  subject 
only  to  those  liens  and  charges  against  such  estate  which  are 
valid  and  subsisting  and  of  which  he  had  notice ;  or  is  the 
instrument  under  which  he  holds  a  mere  assignment  of  what 
should  remain  in  Mrs.  Braddon  after  the  payment  of  all  the 
just  and  equitable  charges  or  liens  against  her  ? "  For  the 
reasons  stated  in  the  opinion  of  the  Appellate  Division,  the 
answer  is  that  Holdsworth  acquired  from  Mrs.  Braddon  only 
her  interest  in  the  share  of  the  estate  remaining  after  the 
satisfaction  of  all  the  just  and  equitable  charges  against  her. 
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Tlie  fourth  question  is  as  follows  :  "  Are  the  claims  of  the 
defendants  Stuart,  Hartland  and  lago,  or  either  of  them, 
wholly,  or  in  part,  subject  in  order  of  priority  to  the  claim  of 
the  defendants  Bon  ? "  For  refllsons  stated  in  the  opinion  of 
the  Appellate  Division,  the  claim  of  the  Bons,  in  order  of  pay- 
ment, is  subject  to  the  claims  of  Stuart,  the  Hartlands  and 
lago  for  the  amounts  actually  advanced  by  them,  with  lawful 
interest  thereon. 

The  order  and  judgment  aflBrming  the  interlocutory  judg- 
ment should  be  affirmed,  without  costs  to  any  of  the  parties, 
except  to  tlie  respondents  Bon,  to  whom  are  awarded  costs,  to 
be  paid  by  the  appellants. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Vann,  Cullbn  and' 
Werner,  JJ.,  concur ;  Martin,  J.,  not  voting. 

Order  and  judgment  affirmed. 


Helen  J.  Snook,  as  Administratrix  with  the  Will  Annexed  of 
Harriet  White,  Deceased,  Respondent,  v.  Lottie  E. 
Sullivan,  as  Executrix  of  Robert  F.  Sullivan,  Appellant, 
Impleaded  with  Another. 

8naok  y.  SuUitan,  58  App.  Div.  602,  affirmed. 
(Argued  April  19,  1901;  decided  May  7,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  9,  1900,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
Special  Term  and  granting  a  new  trial. 

George  H.  Sears  and  Z.  M.  Cowlea  for  appellant. 

William  B,  Crowley  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs  ;  no  opinion. 

Concur :  O'Brien,  Bartlett,  Martin,  Vann,  Landon  and 
CuLLEN,  JJ.     Taking  no  part :  Parker,  Ch.  J. 
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James  Daly,  Kespondent,  v.  John  K.  Lee  et  al.,  Appellants. 

Daly  V.  Le€y  89  App.  Div.  188,  affirmed. 
(Ai-gued  April  22,  1901;  decided  May  7,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  6,  1899,  sustaining  plaintiffs  exceptions,  ordered  to  be 
heard  in  the  first  instance  by  the  Appellate  Division,  and  grant- 
ing a  motion  for  a  new  trial. 

George  F,  Yeoman  for  appellants. 

-  J,  P.  6^' (7an/to;*  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs;  no  opinion. 

Concur:  O'Brien,  Baktlett,  Martin,  Vann,  Landon 
and  CuLLEN,  JJ.    Dissenting :  Parker,  Ch.  J. 


The  People  of  the  State  of  New  York,  Respondent,  v, 
James  Benson  and  Patrick  Allen,  Appellants. 

People  V.  Benson,  57  App.  Div.  627,  aOirmed. 
(Argued  April  22,  1901;  decided  May  i,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  31,  1901,  affirming  a  judgment  of  the  Kings  County 
Court  entered  upon  a  verdict  convicting  the  defendants  of  the 
crime  of  injuring  a  telegraph  wire  in  violation  of  section  639 
of  the  Penal  Code. 

Norman  J,  Marsh  for  appellants. 

John  F,  Clarice  and  Robert  H,  Elder  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 

Concur:    Parker,  ('h.   J.,   O'Brien,  Bartlett,  Martin, 

Vanx,  Landon  and  Cullen,  J  J. 

(IS 
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John  H.  Sewakd,  Bespondent,  v.  Augustus  G.  Wales,  as 
Sheriff  of  Broome  County,  Appellant. 

Setoard  v.  Woks,  40  App.  Div.  589,  affirmed. 
(Submitted  April  22.  1901;  decided  May  7.  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
16,  1899,  reversing  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  and  granting  a  new  trial. 

W.  W.  N^ewell  for  appellant. 

T.  B.  <&  L.  M,  Merchant  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs,  on  opinion  below. 

Concur:  O'Brien,  Babtlett,  Martin,  Vann  and  Cullen, 
J  J.     Not  sitting  :  Parker,  Ch.  J.,  and  Landon,  J. 


William  P.  Walton,  as  President  of  the  Eleventh  Regiment 
Relief  Fund  Association,  Respondent, -y.  Charles H.  Col- 
lins, Appellant. 

WaUon  V.  CoUim,  38  App.  Div.  624,  affirmed. 
(Argued  April  22,  1901;  decided  May  7,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  29,  1899,  affirming  an  interlocutory  judgment  in  favor 
of  plaintiff  and  modifying  a  final  judgment  entered  thereon. 

Charles  II.  Collins  for  appellant. 

William  Langdon  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,    O'Brien,    Bartlett,    Martin^ 
Vann  and  Landon,  J  J.     Not  sitting  :  ('illen,  J. 
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Manhattan   Railway   Company,   Respondent,    v,   FBANOie 

Merges,  Appellant. 

Manhaiian  Ry.  Go.  v.  Merges,  88  App.  Div.  120,  affirmed. 
(Submitted  April  22.  1901;  decided  May  7,  1901.) 

Appeal  from  a  judginent  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered  April 
22,  1899,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a  jury. 

George  E.  Mott  for  appellant. 

Julien  T,  Davies  and  Ilerhert  Barry  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:  Parker,   Ch.  J.,  O'Brien,    Bartlbtt,   Martin, 
Vann,  Landon  and  Gullen,  JJ. 


Emilie  F.  Antony,  Respondent,  v,  Charles  W.  Dickel  et  al., 
Appellants,  Impleaded  with  Another.  * 

Antony  v.  Dickel,  40  App.  Div.  624,  affirmed. 
(Submitted  April  23, 1901;  decided  May  7,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Iirst  judicial  department,  entered  May 
24,  1899,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

Charles  P.  Howland  for  appellants. 

Robert  11.  Griffin  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur;  Parker,   Ch.   J.,   O'Brien,  Bartlett,   Martin, 
Vann,  Landon  and  Cullen,  J  J. 

CoLWELL   Lead   Company,    Respondent,   v.   William   L. 

Stone,  Jr.,  Appellant. 

CcHweU  Lead  Co.  v.  Stone,  88  App.  Div.  640,  affirmed . 
(Submitted  April  23,  1901;  decided  May  7,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
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4,  1899,  aiBrming  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

William  Z.  Stone^  Jr.^  appellant,  in  person. 

Austin  E,  Pressinger  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,   Ch.  J.,  O'Brien,  Bartlett,   Martin, 
Vann,  Landon  and  Cullen,  JJ. 

John    D.   Hicks   et   al.,   Respondents,   v.   Jbsse  Torrknok 

Magoun,  Appellant. 

Harry  Johnson  et  al..  Respondents. 

Hicks  V.  Magoun,  38  App.  Div.  578,  affirmed. 
(Argued  April  28.  1901;  decided  May  7,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  16,  1899,  affirming  a  judgment  of  Special  Term 
entered  upon  the  report  of  a  referee  in  an  action  to  foreclose 
a  mechanic's  lien. 

Henry  A,  Monfort  and  Eugene  Fiakel  for  appellant. 

George  M,  Baker^  for  plaintiffs,  respondents. 

« 

John  De  Witt  Warner ^^ Edward  L,  Frosty  Timothy  M, 
Griffing  and  Pierre  M,  Brown  for  defendants,  respondent& 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Parker,   Ch.   J.,   O'Brien,  Bartlett,  Martin, 
Vann  and  Landon,  JJ.     Not  sitting :  Cullen,  J. 


George  G.  Williams  et  al..  Trustees  under  the  Will  of 
Mary  Mason  Jones,  Deceased,  Plaintiffs,  ^^  Catharine  L. 
O'Conor  Jones  and  Mary  de  Trobriand,  Respondents, 
and  Alice  Iselin  et  al.  Appellants,  Impleaded  with  Others. 

(Submitted  April  29,  1901;  decided  May  7,  1901.) 

Motion   to   amend   remittitur   granted  by   adding  thereto 

"  payable  out  of  the  estate  of  Mary  Mason  Jones,  deceased.'' 

The  motion  in  other  respects  denied.     (See  166  N.  Y.  522.) 
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J.  Fbank  Wright,  Respondent,  v.   The  City  of  Mount 

Vernon,  Appellant. 

Wright  v.  City  of  Mount  Vernon,  44  App.  Div.  574.  affirmed. 
(Argued  February  1.  1901;  decided  May  10,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  second  judicial  department,  made 
November  21,  1899,  reversing  a  judgment  in  favor  of  defend- 
ant entered  upon  the  report  of  a  referee  and  granting  a  new 
trial. 

William  J,  Marshall  for  appellant. 

Milo  J.  White  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs ;  no  opinion. 

Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin  and 
Vann,  JJ.  Dissenting :  Bartlbtt,  J.  Not  sitting :  Wer- 
ner, J. 


John  L.  Merritt,  Respondent,  v,  John  B.   Peirano, 

Appellant. 

Merritt  v.  Peirano,  10  App.  Div.  563,  affirmed. 
(Argued  April  28,  1901;  decided  May  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  20,  1897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motiou  for  a 
new  trial. 

Jai)ies  B.  Lockwood  for  appellant. 

CharUs  Haines  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,   O'Brien,   Bartlett,   Martin, 
Vann  and  Landon,  J  J.     Not  sitting :  Ccllen,  J. 
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Charles  Ribgleb,  Respondent,  v.  The  Tribune  Association, 

Appellant,  Impleaded  with  Another. 

Ritgler  v.  Tribune  AsaodcUian,  40  App.  Div.  324,  affirmed. 
(Argued  April  24,  1901;  decided  May  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 

20,  1899,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

Henry  W,  Sackett  and  Seldon  Bacon  for  appellant. 

Gilbert  D,  Lamh  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur :  O'Brien,  Bartletf,  Martin,  Vann,  Landon  and 
Cullen,  JJ.  Parker,  Ch.  J.,  dissents,  on  the  ground  that 
Glennon  was  not  acting  within  the  course  of  his  employment 
when  he  threw  benzine  out  of  the  window  in  defiance  of  the 
express  orders  of  his  master. 

Richard  D.  Harris,  Appellant,  v,  George  Elliott  et  al.,  as 
Executors  of  John  Elliott,  Deceased,  et  al.,  Respondents, 
Impleaded  with  Others. 

Harris  v.  Elliott,  39  App.  Div.  657,  affirmed. 
(Submitted  April  24,  1901;  decided  May  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 

21,  1899,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Otto  C,  Wierurn,  Jr.,  for  appellant. 

Luciits  If.  Beers,  Everett  P,  WheeUr  and  WyUyi  Hodges 
for  respondents. 

Judgment  affirmed,  with  a  separate  bill  of  costs  to  the 
defendants  appearing  by  Lord,  Day  &  Lord,  and  another  to 
the  defendants  appearing  by  Wyllys  Hodges ;  no  opinion. 

Concur:  Parker,  Ch.  J.,  O'Brien,  BARTLErr,  Martin^ 
Vann,  Landon  and  Cullen,  JJ. 
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James  Day,  Appellant,  v.  The  Sun  Insurance  Office, 

Respondent. 

Day  Y.  Sun  Insurance  Office,  40  App.  Div.  805,  affirmed. 
(Argued  April  25,  1901;  deddeil  May  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
18,  1899,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  bj  the  court  at  a  Trial 
Tern\. 

Z.  Z.  Van  Allen  and  James  Day  for  appellant. 

Allan  McCuUoh  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:  Parker,   Ch.   J.,   O'Brien,  Bartlett,  Martin, 
Vann,  Landon  and  Cullen,  JJ. 


Minnie  E.  Hallett  et  al.,  as  Administrators  of  Edoas  A. 
Hallett,  Deceased,  Appellants,  v.  The  New  York  Cen- 
tral AND  Hudson  River  Railroad  Company,  Respondent 

HaUeU  v.  N.  T.  C.  A  H.  R.  R.  R.  Co.,  42  App.  Div.  128,  reversed. 
(Argued  January  25,  1901;  reargument  ordered  March  22,  1901;  decided 
May  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
26,  1899,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  bj  the  court  at  a  Trial  Term. 

George  S.  Hamlin  for  appellants. 

Charles  C.  Paulding  for  respondent. 

O'Brien,  J.  On  or  about  the  third  day  of  August,  1895, 
the  plaintiffs  intestate,  a  locomotive  engineer  in  the  employ 
of  the  defendant,  was  killed  by  the  derailing  of  a  train  result- 
ing from  an  open  switch,  through  which  the  train  passed  from 
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the  main  track  while  running  at  a  high  rate  of  speed.  There 
can  be  no  doubt  that  the  negligence  of  the  person  who  had 
charge  of  the  switch  and  left  it  open  was  the  cause  of  tlie 
accident.  The  plaintiff  was  nonsuited  at  the  trial  upon  the 
ground  that  the  person  in  charge  of  the  switch,  and  to  whose 
negligent  act  the  accident  is  to  be  attributed,  was  a  co-servant 
with  the  deceased,  and  the  judgment  has  been  affirmed  at  the 
Appellate  Division.  The  facts  upon  which  the  nonsuit  was 
directed  are  substantially  these :  At  the  time  of  the  accident 
the  Western  Union  Telegraph  Company  was  engaged  in  string- 
ing a  line  of  telegraph  wires  along  the  defendant's  road  and 
that  of  the  Boston  and  Albany  Railroad  Company  from  Albany 
to  New  York.  The  telegraph  company  liad  a  push  car,  by 
which  it  moved  its  materials  from  point  to  point,  placing  the 
car  on  sidings  convenient  for  tlie  purpose.  The  work  was 
iirst  done  from  Albany  to  Chatham,  which  is  the  nortlierly 
terminus  of  this  road  of  the  defendant.  The  foreman  of  the 
telegraph  company  testified  that  when  the  working  party 
reached  the  defendant's  road  he  notified  the  train  dispatcher 
of  the  defendant  that  he  was  about  to  commence  work,  and 
requested  "that  a  man  be  detailed  to  protect  the  tracks."  In 
pursuance  of  that  request  the  dispatcher  sent  to  the  working 
party  one  Miller,  who  was  in  the  general  employ  of  the 
defendant  as  a  brakeman,  and  had  served  in  that  capacity  for 
several  years,  lie  was  paid  by  the  telegraph  company  during 
his  service  with  its  workmen.  He  procured  the  key  to  the 
switches,  and  was  the  only  person  who  could  open  or  close 
them.  Qn  the  occasion  of  the  accident  the  push  car  of  the 
telegraph  company  had  been  run  in  on  a  siding.  Miller 
neglected  to  close  the  switch,  and  the  train  on  which  the  plain- 
tiff's intestate,  the  engineer,  was,  ran  into  the  open  switch, 
collided  with  a  car  standing  thereon,  was  derailed  and  the 
engineer  killed.  If  Miller,  the  switchman,  was  at  the  time  of 
the  accident  in  the  service  of  the  defendant  and  the  co-servant 
of  the  deceased,  the  judgment  below  is  right.  If,  on  the  con- 
trary, he  was  not  at  that  time  in  the  defendant's  service,  but 
in  the  service  of  the  telegraph  company,  then  the  nonsuit  was 
improper. 

It  must  be  admitted  that  this  case  is  well  on  the  border  line, 
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but  we  are  inclined  to  hold  that  the  switch  tender,  whose 
negligent  act  caused  the  death  of  the  plaintiif  s  intestate,  was 
not  a  co-servant  of  the  latter  within  the  meaning  of  the  rule 
that  exempts  the  master  from  liability  to  the  servant  for  per- 
sonal injuries.  The  negligent  switchman  was  undoubtedly  the 
general  servant  of  the  defendant,  but  the  latter  had  loaned 
him  to  the  telegraph  company  that  was  engaged  in  independ- 
ent operations  on  the  railroad  track  at  the  time  of  the  accident. 
The  switchman  was  then  taking  his  orders,  not  from  the  rail- 
road company,  but  from  the  telegraph  company.  He  was 
paid  for  this  work  by  the  latter,  and  he  opened  and  closed  the 
switciies,  as  it  needed  that  work  to  carry  on  its  operations  of 
stringing  wires  and  working  upon  the  telegraph  line.  In 
opening  and  closing  the  switch  he  was  not  doing  the  work  of 
the  railroad  but  that  of  the  telegraph  company,  as  the  latter 
required  that  act  to  be  done  from  time  to  time  in  order  to 
move  the  push  car  whenever  and  wherever  it  became  neces- 
sary. The  defendant  had  permitted  the  telegraph  company 
to  carry  on  certain  work  of  its  own  on  the  railroad  track  dis- 
tinct from  that  of  operating  the  railroad.  In  order  to  accom- 
plish what  it  set  about  to  do  the  telegraph  company  was 
obliged  to  add  to  its  working  force,  and  it  procured  from  the 
defendant  one  or  more  of  the  men  employed  to  do  work  6is 
railroad  employees.  Miller,  so  far  as  it  appears,  had  never 
been  employed  by  the  railroad  as  a  switchman,  but  had  been 
assigned  to  other  duties.  lie  became  the  switchman  only 
when  the  telegraph  company  needed  him  for  that  work,  and 
procured  the  defendant  to  send  him  to  it  for  that  work,  to  act 
under  its  own  orders  and  directions,  not  in  operating  a  rail- 
road but  in  assisting  to  repair  the  telegraph  lines.  The  fact 
that  he  had  been  selected  and  taken  from  the  employees  of 
the  railroad  does  not  prove  that  he  still  remained  in  the 
service  of  the  defendant,  or  was  not  the  servant  of  the  tele- 
graph company.  Therefore,  for  the  time  being,  he  held  the 
same  relations  to  the  telegraph  company  as  the  other  men 
engaged  in  repairing  the  line.  At  the  time  of  the  accident, 
therefore,  and  in  respect  to  the  very  transaction  out  of  which 
the  injury  arose,  the  switchman  was  not  in  the  defendant's 

service,  but  in   the   service  of  the   telegraph  company  tliat 
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for  tliat  purpose.  Here  was  a  gang  of  men  in  the  employ 
of  the  telegraph  company,  engaged  in  work  entirely  distinct 
from  that  of  operating  tk  railroad  ;  it  involved  tlie  presence  of 
a  car  loaded  with  materials  on  the  main  track  of  the  defend- 
ant, and  it  was  absolutely  essential  that  the  company  should 
detail  a  representative  to  protect  the  running  of  its  trains  and 
the  general  operation  of  the  road  ;  in  view  of  this  unusual  situ- 
ation Miller  cannot  be  regarded  as  an  ordinary  switchman, 
whose  sole  duty  it  was  to  open  and  close  the  switches  at  various 
points.  It  is  equally  inaccurate  to  say  that  Miller  was  engaged 
in  the  work  of  the  telegraph  company  and  subject  to  the  con- 
trol of  its  foreman.  It  may  be  that  wlien  the  business  of  the 
telegraph  company  required  the  car  containing  the  materials 
to  be  placed  upon  the  side  track  for  its  own  purposes,  Miller 
Was  bound  to  operate  the  switch  and  place  the  car  where 
requested.  This,  however,  was  not  his  chief  duty  ;  he  was 
called  upon  to  represent  the  defendant  company  to  "protect 
the  tracks ; "  to  see  to  it  that  the  prosecution  of  the  work  by 
the  telegraph  company  did  not  interfere  with  the  running  of 
trains  upon  the  road  and  imperil  the  lives  of  those  operating 
them  ;  as  to  that  duty  he  was  the  representative  of  the  com- 
pany ;  he  alone  carried  the  keys  to  the  switches ;  he  only  knew 
the  running  time  of  the  trains,  and  upon  Jiim  solely  rested  the 
responsibility  of  regulating  the  movements  of  the  telegraph 
company's  car  so  as  to  enable  the  defendant  company  to  con- 
tinue in  the  discharge  of  its  duty  to  furnish  a  safe  place  in 
which  its  engineers  and  other  trainmen  might  work,  as  the 
presence  of  this  alien  gang  of  workmen  was  neither  an  ordi- 
nary nor  obvious  risk  assumed  by  an  employee.  The  fact 
that  the  telegraph  company  paid  Miller  for  his  time  is  of  no 
importance.  This  case  is  most  unusual  in  its  facts  and  is  to 
be  treated  as  sui  generu.  Miller  tilled  a  position  which  is  to 
be  distinguished  from  that  occupied  by  any  other  employee 
of  the  defendant  company ;  he  was,  quoad  hoc,  the  sole 
representative  of  the  defendant. 

It  follows  from  theKC  views  that  Miller  was  neither  a 
co-servant  of  the  decc^ased,  nor  in  the  employ  of  the  telegraph 
company,  and  his  negligent  act  rendered  the  defendant 
company  liable. 
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CuLLKN,  J.  (dissenting).  The  action  is  brought  for  damages 
for  the  deatli  of  tiie  plaintiffs  intestate,  alleged  to  have  been 
caused  by  the  defendant's  negligence  under  the  following  cir- 
cumstances :  On  August  8rd,  1895,  the  deceased  was  in  the 
employ  of  the  defendant  as  a  locomotive  engineer.  At  that 
time  the  Western  Union  Telegraph  Company  was  engaged  in 
stringing  a  line  of  telegraph  wires  along  the  defendant's  road 
and  that  of  the  Boston  and  Albany  Railroad  Company  from 
Albany  to  New  York.  The  telegraph  company  had  a  push 
car  by  which  it  moved  its  materials  from  point  to  point,  plac- 
ing the  car  on  sidings  convenient  for  the  purpose.  The  work 
was  first  done  trom  Albany  to  Chatham,  which  is  the  northerly 
terminus  of  this  road  of  the  defendant.  The  foreman  of  the 
telegraph  company  testified  that  when  the  working  party 
reached  the  defendant's  road  he  notified  the  train  dispatcher 
of  the  defendant  that  he  was  about  to  commence  work  and 
requested  "that  a  man  be  detailed  to  protect  the  tracks." 
In  pursuance  of  that  request  the  dispatcher  sent  to  the  work- 
ing party  one  Miller,  who  was  in  the  general  employ  of  the 
defendant  as  brakeman  and  had  been  so  for  several  years. 
He  was  paid  by  the  telegraph  company  during  his  service 
with  its  workmen.  He  had  the  key  to  the  switches  and  was 
the  only  person  who  could  open  or  close  them.  On  the  occa- 
sion of  the  accident  the  push  car  had  been  run  in  on  a  siding. 
Miller  neglected  to  close  the  switch  ;  the  train  on  which  the 
plaintiff's  intestate  was  the  engineer  ran  into  the  open  switch, 
collided  with  the  car  standing  thereon,  was  derailed  and  the 
engineer  killed.  A  nonsuit  at  the  Trial  Term  was  affirmed  in 
the  Appellate  Division  by  a  divided  court,  a  majority  of  the 
members  holding  that  Miller,  whose  negligence  caused  the 
accident,  was  a  fellow-servant  of  the  deceased,  while  the 
minority  were  of  opinion  that  he  was  the  servant  of  the  West- 
em  Union  Telegraph  Company. 

There  can  be  no  question  that  the  negligence  which  occa- 
sioned the  injury  to  the  deceased  was  in  the  conduct  of  the 
work  as  distinguished  from  a  failure  of  the  master  to  provide 
for  his  servant  a  safe  place  to  work  and  safe  appliances.  There 
is  no  claim  that  the  switch  was  defective;  the  train  was 
derailed   because   Miller  left  the  switch  open.     The  opera- 
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tion  of  switches  aloii^  the  line  of  a  railroad  is  a  detail  of  the 
work  of  transportation  and  switchmen  and  train  hands  are 
fellow-servants,  and  for  the  injury  caused  to  the  one  by  the 
negligence  of  the  other  the  master  is  not  liable.  {Harvey  v. 
N.  r.  a  i&  II.  li.  R.  R.  Co.,  88  N.  Y.  481 ;  RaiidaU  v.  B, 
c&  O.  R.  R,  Co,,  109  U.  S.  478.)  Therefore,  had  the  accident 
occurred  in  the  ordinary  operation  of  the  road  it  would  be 
clear  that  the  defendant  was  not  responsible.  It  is  now  to  be 
considered  how  far  this  rule  of  liability  is  affected  by  the 
presence  of  the  push  car  upon  the  defendant's  railroad.  It 
was  not  unlawful  nor  negligent  in  itself  to  permit  the  tele- 
graph company  to  transport  its  material  along  tlie  road  on  a 
push  car  or  to  place  that  car  upon  a  siding.  Materials  for 
construction  or  repairs  along  the  line  of  a  road  are  often  trans- 
ported in  that  manner.  Switches  to  connect  with  sidings 
used  wholly  for  private  purposes,  such  as  those  leading  to 
coal  and  lumber  yards,  to  elevators  and  to  factories,  are  to  be 
found  on  the  line  of  every  railroad  and  are  necessary  to 
afford  proper  facilities  in  the  transportation  of  freight  It 
is  conceded  that  had  the  defendant  by  its  own  servants 
transported  the  telegraph  company's  material  on  the  push 
car  the  defendant  would  not  have  been  responsible  for 
the  negligence  of  any  persons  engaged  in  that  work.  The 
defendant  cannot  be  liable  on  the  mere  ground  that  the 
party  whose  negligent  act  caused  the  injury  was  not  its  serv- 
ant. Its  liability  must  result  from  some  fault  on  its  own  pait. 
Doubtless  it  could  not  suffer  its  track  to  be  invaded  by  third 
parties  occupying  and  obstructing  it  without  control,  and  so 
endanger  the  safety  of  its  employees  operating  the  trains. 
It  was,  therefore,  incumbent  upon  the  defendant  to  see  that 
the  license  or  permission  which  it  had  given  the  telegraph 
company  to  use  its  tracks  was  so  exercised  as  not  to  create 
greater  danger  or  hazard  to  its  employees  than  would  result 
from  its  own  operation  of  the  road.  The  accident  in  this  case 
did  not  occur  from  the  movement  of  the  push  car  along,  or 
from  its  presence  upon  the  main  tracks  of  the  defendant,  but 
from  the  failure  to  close  the  switch  after  the  car  had  been 
placed  on  the  siding.  It  is  true  that  the  use  of  the  push  car 
made  it  necessary  to  open  the  switch  to  enter  the  siding,  but 
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the  1186  of  the  siding  as  a  place  for  standing  cars  was  a  proper 
one,  and  the  case  cannot  be  differentiated  in  principle  from 
the  use  of  the  siding  for  defendant's  own  cars,  much  less 
from  the  use  of  switches  to  connect  with  sidings  belonging  to 
private  parties.  What  then  was  the  precise  duty  of  the 
defendant  as  to  the  adjustment  of  the  switches  in  the  present 
case  or  in  those  of  private  sidings  ?  It  was  to  furnish  a  com- 
petent servant  to  see  that  the  switches  were  properly  set. 
If  it  did  BO,  the  negligence  of  the  employee  in  the  operation 
of  the  switches  was,  as  to  the  trainmen  on  the  road,  the  neg- 
ligence of  a  co-servant.  If  it  did  not  furnish  a  proper  switch- 
man, but  suffered  the  switch  to  be  operated  by  an  employee 
of  third  parties,  the  defendant  would  be  liable,  not  because 
tlie  employee  was  the  servant  of  another  master,  but  because 
it  had  failed  in  its  own  duty  to  provide  a  switchman.  There 
is  neither  allegation  nor  proof  that  Miller  was  not  a  competent 
and  proper  servant  for  the  work  to  which  he  was  assigned. 
So  if  Miller  remained  the  servant  of  the  defendant  during  his 
connection  with  the  work  of  the  telegraph  company,  the 
defendant  was  not  liable  for  the  injury  done  to  the  plaintiff's 
intestate.  The  evidence  as  to  the  exact  status  of  Miller  is 
somewhat  meagre.  But  bearing  in  mind  that  the  burden  was 
on  the  plaintiff  to  affirmatively  show  the  misconduct  or  neg- 
ligence of  the  defendant,  the  result  of  any  insufficiency  in  the 
evidence  must  fall  on  her.  It  appears  that  Miller  had  been 
for  some  years  in  the  general  employ  of  the  defendant.  On 
previous  occasions  when  telegraph  work  was  being  done  along 
the  line  of  the  railroad,  he  had  been  assigned  to  service  with 
the  workmen  of  the  telegraph  company,  and  on  the  termina- 
tion of  the  work  returned  to  his  ordinary  duties  with  the 
defendant.  The  request  made  by  the  foreman  of  the  telegraph 
company  of  the  train  dispatcher  was, "  that  a  man  be  detailed  to 
protect  the  tracks."  The  foreman  testified  :  "  The  duties  which 
he  (Miller)  performed  was  the,  turning  of  switches  if  it  became 
necessary  to  turn  on  the  switch ;  he  had  keys.  He  was  the 
only  one  in  the  crowd  who  had  keys.  He  was  the  only  one 
permitted  to  turn  the  switches.  When  our  car  was  on  the 
main  track  he  was  the  flagman ;  he  generally  flagged  ahead 
and  one  of  my  men  flagged  from  behind.     He  knew  of  the 
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time  of  the  approach  of  traiiiB  and  guarded  against  collision 
between  our  car  and  thp  trains."  "  Brownie  Miller  had  charge 
of  this  supply  car,  that  is,  protected  it  against  trains.  ♦  *  * 
Brownie  Miller  was  supposed  to  be  the  man  who  had  charge 
of  opening  the  switch  upon  this  track  at  that  time.  *  *  » 
That  was  the  way  the  car  was  driven ;  it  was  pushed  by  the 
men.  Miller  was  not  one  of  those  men  ;  lie  usually  was  ahead 
with  the  flag.  He  was  not  always -with  the  car.  He  was 
ahead  as  a  general  thing  —  sometimes  behind,  whichever 
would  be  necessary.  He  had  control  of  the  men  when  the 
car  was  moving.  It  was  under  his  care.  It  was  under  my 
directions  that  the  car  was  transferred  to  the  side  track.  I 
gave  orders  to  put  the  car  on  the  side  track.  My  orders  were 
the  orders  to  \ye  obeyed  in  that  respect.  Q.  You  had  control 
of  the  management  of  that  car,  did  you  not  ?  A.  I  did  and  I 
did  not.!'  We  think  that  the  only  fair  inference  from  this 
testimony  is  that  the  foreman  of  the  telegraph  company  had, 
as  necessarily  he  must  have  had,  general  direction  as  to  what 
points  along  the  line  the  supply  car  was  to  be  moved  to ;  but 
that  the  actual  movement  or  transportation  of  the  car  over  the 
defendant's  road  and  the  turning  of  the  switches  necessary  to 
put  it  on  the  sidings  were  under  the  direction  of  Miller,  and 
in  the  discharge  of  this  work  he  was  not  subject  to  the  control 
or  orders  of  the  telegraph  company  or  its  foreman.  Thougli 
he  was  paid  by  the  telegraph  company  he  was  not  subject  to 
discharge  by  it.  The  terms  of  the  request  made  by  the  fore- 
man that  the  defendant's  train  dispatcher  should  detail  a  man 
to  protect  the  tracks  imply  that  the  man  so  detailed  was  to 
remain  the  servant  of  the  defendant.  The  dispatcher  was  not 
asked  to  recommend  any  person  for  employment  by  the  tele- 
graph company.  The  evidence  does  not  show  what  the  agree- 
ment or  arrangement  under  which  the  telegraph  company 
entered  upon  the  defendant's  road  was,  except  so  far  as  it  is 
to  be  inferred  from  the  request  made  of  the  train  dispatcher. 
The  license  to  the  telegraph  company  to  be  inferred  from  this 
conversation  did  not  authorize  the  operation  of  its  car  over 
the  defendant's  tracks,  except  under  the  supervision  of  the 
employee  detailed  by  the  railroad  company.  This  workman 
was  not  selected  by  the  telegraph  company.     It  is  not  claimed 
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tliat  the  switch  keys  could  have  been  taken  from  Miller  or 
that  he  could  have  been  controlled  in  the  opening  and  clos- 
ing of  the  switches  by  the  foreman  of  the  telegraph 
company.  It  is  doubtless  the  rule  that  the  general  serv- 
ant of  one  master  may,  in  a  particular  work,  be  the  serv- 
ant of  another  master,  so  that  the  latter  and  not  the  former 
is  liable  for  negligence  on  his  part.  As  is  said  in  Shear- 
man &  Kedfield  on  Negligence  (§  160) :  "  He  is  to  be  deemed 
the  master  who  has  the  supreme  choice,  control  and  direction 
of  the  servant  and  whose  will  the  servant  represents,  not 
merely  in  the  ultimate  result  of  his  work,  but  in  all  its  details." 
An  example  of  this  rule  is  to  be  found  in  Wyllie  v.  Palmer 
(137  N.  Y.  248).  But  here  the  details  of  the  work  in  moving 
the  car  were  not  under  the  direction  of  the  foreman  of  the 
telegraph  company,  but  only  the  ultimate  result,  and  as  also 
said  by  tlie  same  learned  authors  (§  162) :  "  A  master  who 
liires  out  one  of  his  servants  to  work  for  another  person,  is 
liable  to  the  hirer  for  such  servant's  negligence  in  the  work, 
and  this  even  though  the  particular  servant  was  selected  by 
the  hirer  himself,  and  unless  the  master  abandons  the  entire 
control  of  his  servants  to  the  hirer,  he  remains  liable  to 
strangers  for  their  negligence.  The  hirer  cannot  properly  be 
said  to  have  control  of  the  servants,  unless  he  has  the  right  to 
discharge  -them  and  employ  others  in  their  places  in  case  of 
their  misconduct  or  incapacity,  that  being  the  only  practicable 
means  by  which  free  servants  can  be  controlled.  If,  there- 
fore, the  hirer  has  no  such  power,  he  is  not  responsible  to  any 
one  for  the  faults  of  the  servants."  This  principle  has  been 
applied  in  several  cases.  {Coyle  v.  Plerrepont^  37  Hun,  379  ; 
Gerlach  v.  Edelmeyer^  15  J.  &  S.  292 ;  affirmed,  88  N.  Y.  645  ; 
Murray  v.  Dwujht^  161  N.  Y.  301.)  If  I  am  right  in  the 
view^  that  the  foreman  of  the  telegraph  company  had  no  con- 
trol over  the  details  of  the  transportation  of  the  supply  car, 
the  operation  of  the  switches,  nor  power  to  discharge  Miller 
from  the  work  which  he  was  assigned  to  perform,  the  latter 
was  the  servant  of  the  defendant  and  not  of  the  telegraph 
company,  despite  the  fact  that  he  received  liis  pay  from  the 
latter  company.  Such  payment  was  a  mere  method  of  reim- 
bursing the  defendant  for  the  expense  to  whi^h  it  was  put  by 
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The  cases  cited  by  the  learned  counsel  for  the  appellants,  se 
to  the  liability  of  a  railroad  company  to  its  passengers  for  the 
negligence  of  the  servants  of  another  company  whom  it  has 
allowed  to  use  its  road,  have  no  application  to  the  present  case. 
The  liability  of  a  company  to  its  passengers  is  wholly  different 
from  that  to  its  employees. 

The  judgment  appealed  from  sliould  1x5  affirmed,  with  costs. 

Martin  and  Vann,  JJ.  (and  Bartlett,  J.,  in  memoran- 
dum), concur  with  O'Brien,  J.,  for  reversal ;  Parkbr,  Ch.  J., 
and  Werner,  J.,  concur  with  Cullkn,  J.,  for  affirmiance. 

Judgment  reversed,  etc. 
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Edward  S.  Stokes,   as  Receiver  of  the   Hoffman   House, 
Respondent,  v,  Hoffman  House  of  New  York,  Appellant. 

Stokes  V.  Hoffman  House,  46  App.  Div.  120,  affirmed. 
(Argued  February  6, 1901;  decided  May  14,  1901.) 

Appeal  frcn  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 2, 1900,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

An  action  having  been  commenced  by  the  Farmers'  Loan 
and  Trust  Company,  as  trustee,  against  the  Hoffman  House, 
a  New  Jersey  corporation,  to  foreclose  a  mortgage  covering 
leases  and  chattels  belonging  to  the  defendant  therein  and 
which  were  in  the  possession  of  this  defendant,  and  with  and 
upon  which  it  was  carrying  on  a  hotel  and  cafe  business  in  the 
city  of  New  York,  on  the  2l8t  of  December,  1893,  an  order 
was  made  appointing  Edward  S.  Stokes  receiver  of  the  prop- 
erty covered  by  the  mortgage,  to  foreclose  which  the  action 
was  brought. 

The  said  Edward  S.  Stokes,  as  receiver,  entered  into  posses- 
sion of  the  property  mentioned  in  said  foreclosure  action,  and 
continued  to  conduct  tlie  business  theretofore  carried  on  upon 
and  with  said  property  until  the  25tli  of  May,  1894.  On  the 
24th  of  January,  1894,  a  judgment  of  foreclosure  and  sale  was 
entered  appointing  a  referee  to  sell.     It  appears  that  there 
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were   outstanding   425   bonds  of  $1,000  each,   which  were 
secured  by  the  mortgage  to  foreclose  which  the  action  was 
brought ;  3i)0  of  these  bonds  were  in  the  possession  and  under 
the  control  of  Edward  S.  Stokes ;  the  other  125  bonds  were  in 
the  possession  of  one  William  E.  D.  Stokes,  claiming  to  hold 
them  as  collateral  security  for  an  indebtedness  of  said  Edward 
S.  Stokes,  the  latter,  however,  claiming   that  the  said  W.  E. 
D.  Stokes  had  converted  them  to  his  own  use.     On  or  about 
the  3rd  of  February,  1894,  the  present  corporation  was  formed 
by  said  Edward  S.  Stokes,  James  D.  Leary  and  E.  V.  Foote, 
pursuant  to  the  statute  of  New  York  known  as  "  The  Business 
Corporations  Law,"  with  a  capital  of  $200,000.     On  the  2d  of 
March,  1894,  that  part  of  the  mortgaged  property  known  as 
the  Hoffman  House  was  duly  sold   by  auction  by  the  referee 
and   purchased   for   the  defendant  herein    for  the  sum  of 
$120,000.     The   terms  of   sale  provided   that   the   property 
was  to  be  subject  to  all  liens  of  every  kind  and  descrip- 
tion, and   that   unpaid   rent,  if  any,  would   be   allowed   to 
the  purchaser.     Said  terms  of  sale  also  provided  that  the  pur- 
chaser, upon   payment  of  the   sum  bid,  was  to  receive   the 
property  free  and  clear  from  unpaid  rent  then  due,  or  taxes,  or 
counsel  fees,  or  other  expenses  arising  from  the  receivership. 
All  such  claims,  if  assumed  by  the  purchaser,  were   to   be 
deducted  from  the  price  the  property  brought.     On  the  12th 
of  May,  1894,  there  was  a  meeting  of  the  incorporators  of 
the  defendant  at  which  by-laws  were  adopted.     Edward  S. 
Stokes  was  elected  president ;  Mr.  Foote,  treasurer,  and  Mr. 
Cornish,  secretary.     Thereupon  a  resolution  was  adopted  con- 
firming the  purchase  made  on  March  2,  1894,  at  said  fore- 
closure sale.     Of  the  amount  of  the  defendant's  bid,  $5,000 
having  been  paid  in  cash,  and  said  Edward  S.  Stokes  having 
delivered  to  tlie  defendant  herein  the  300  bonds  controlled  by 
him  in  order  that  they  miglit  be  used  in  completing  the  pur- 
chase, and   the  state  of  the  case  with  reference  to  the  other 
125  bonds  having  been  reported  to  the  court,  on  the  15tli  of 
May,  1894,  an  order  was  entered  whereby  the  referee  was 
directed  to  deliver  to  the  purchaser  of  the  mortgaged  property 
sold  by  him  as  above  mentioned,  conveyances  and  transfers 
thereof  upon  receiving  in  cash  the  sum  of  $5,000  in  addition 
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to  the  sum  of  $5,000  in  cash  theretofore  paid  to  him,  and  also 
300  of  the  bonds  of  the  defendant  to  secure  which  the  mort- 
gage mentioned  in  tlie  complaint  in  the  action  w£»  g^^^^y  <^nd 
also  a  bond  in  the  penal  sum  of  $35,000,  with  sufficient  surety 
conditioned  to  pay  to  said  referee  upon  demand  the  cash 
vahie  of  the  retnaining  mortgage  bonds  of  said  defendant  cor- 
poration as  soon  as  tiieir  value  could  be  ascertained,  and  any 
further  sum  or  sums  which  might  be  necessary  to  be  paid 
under  the  decree  in  the  action.  On  the  18th  of  May,  1894,  a 
meeting  of  the  directora  of  the  New  Hoffman  House  Corpora- 
tion was  held  at  which  it  was  reported  that  arrangements  had 
been  made  for  the  transfer  of  the  property  to  the  corporation 
on  filing  the  bond  directed  by  the  court  as  aforesaid,  and  the 
officers  of  the  corporation  were  authorized  to  issue  the  entire 
stock  of  the  company,  2,000  shares,  to  Edward  S.  Stokes,  save 
5  shares  issued  to  Mr.  Foote  and  5  shares  issued  to  Mr.  Leary. 
On  the  25th  of  May,  1894,  another  meeting  of  the  directors 
was  held,  at  which  a  resolution  was  passed  for  the  execu- 
tion of  the  $35,000  bond,  and  this  bond  was  accordingly 
executed.  Thereafter  and  upon  the  same  day  a  deed  was 
delivered  by  the  referee  to  the  New  York  corporation  of 
the  Hoffman  House  property  so  purchased  by  it,  and  said  cor- 
poration went  into  possession.  After  this  date,  however,  and 
until  the  latter  part  of  June,  1894,  the  receiver  kept  the 
accounts  of  the  receipts  and  disbursements  of  the  New  Hoff- 
man House  Corporation  in  his  own  name  and  deposited  the 
receipts  in  his  own  bank,  drawing  checks  and  making  cash 
disbursements  therefrom  on  behalf  of  the  new  corporation. 
On  the  29th  of  June,  1894,  said  receiver,  finding  an  apparent 
balance  of  $9,282.42  in  his  account,  gave  a  check  for  the 
sum  to  the  New  Hoffman  House  Corporation  and  closed  his 
receivership  bank  account,  and  thereafter  all  tmnsactions  were 
had  through  the  bank  account  of  the  Hoffman  House  of  New 
York. 

During  all  the  time  that  the  said  receiver  was  in  possession 
of  the  leasehold  property  known  as  the  Hoffman  House  he 
paid  no  rent  to  the  owners  of  the  leases,  and  no  demand  was 
made  of  him  by  the  landlord  for  the  possession  of  the  prop- 
erty.    The  landlord  insisted,  however,  that  in  the  terms  of 
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sale  uuder  whicli  the  said  leases  were  to  be  sold  in  the  fore^ 
closure  action  he  should  be  protected  so  that  the  purchaser  at 
said  foreclosure  sale  might  be  required  to  pay  the  rent  which 
had  accrued  from  the  Ist  of  December,  1893.  Accordingly 
the  terms  of  sale  were  submitted  to  the  landlord,  and  he  was 
assured  by  Edward  S.  Stokes,  one  of  the  incorporators  of  the 
new  corporation,  the  proposed  purchaser,  that  the  purchaser 
upon  going  into  possession  of  the  property  would  pay  all  the 
back  rents.  As  soon  as  the  Hoffman  House  Corporation  went 
into  possession  the  landlord  made  a  demand  for  the  payment 
of  the  rent,  and  threatened  that  unless  a  substantial  payment 
was  made  on  account  thereof  he  would  take  proceedings  to 
recover  the  possession  of  the  leased  property.  Thereupon 
the  said  Stokes,  as  receiver,  out  of  the  moneys  in  his  hands  as 
receiver,  wrongfully,  as  is  claimed  by  the  plaintiff,  paid  to 
the  landlord  the  sum  of  $10,000  on  account  of  rent ;  and  sub- 
sequently the  defendant  paid  all  the  balance  of  the  rents, 
amounting  to  many  thousands  of  dollars. 

In  January,  1898,  after  Edward  S.  Stokes  had  sold  out  his 
interest  in  the  defendant  corporation,  he,  as  receiver,  com- 
menced this  action,  claiming  the  right  to  recover  various 
items,  among  which  was  the  sum  of  $10,000  paid  by  him,  as 
above  stated,  to  the  landlord  for  rents.  The  action  was  refer- 
red to  a  referee  who  has  reported  in  favor  of  the  plaintiff, 
and  tl»e  judgment  entered  thereon  has  l)een  affirmed  by  the 
Appellate  Division. 

David  MoClure  and  John  IF.  Rogan  for  appellant. 

Charles  E.  Huglies  for  respondent. 

CuLLEN,  J.  The  foregoing  statement  of  the  case  is  taken 
from  the  opinion  of  the  presiding  justice  of  the  Appellate 
Division  and  adopted  by  us.  The  principal  questions  argued 
on  this  appeal  relate  to  the  award  made  by  the  referee  to  the 
plaintiff  of  the  sum  of  ten  thousand  dollars  paid  by  the 
receiver  to  the  landlord  on  account  of  the  rent  after  the 
defendant  entered  into  possession  of  the  leasehold  premises, 
and  to  the  refusal  of  the  referee  to  allow  the  defendant 
its  counterclaim  for  some  nineteen  tliousand  dollars  paid  by 
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it  on  account  of  the  rents  accruing  during  the  period  of  occu- 
pation^ by  the  receiver.     The  Appellate  Division  was  nnani- 
mous  in  its  approval  of  the  disposition  made  by  the  referee 
of  the   defendant's   counterclaim ;  but  his  ruling,   that  the 
plaintiff  was  entitled  to  recover  the  payment  made  by  him  on 
account  of  rent,  was  affirmed  by  a  divided  conrt.     The  judg- 
ment in  the  foreclosure  action  directed  that  the  mortgaged 
property  be  sold   ''subject   to   all   liens  of  every  kind  and 
description."     The  terms  of   sale  under  which  the  property 
was  sold  by  tlie  referee,  after  enumerating  the  various  leases 
under  which  the  property  was  held,  stated,  "  unpaid  rent,  if 
any,  will  be  allowed  to  the  purchaser."     An  addendum  con- 
tained the  following  provisions :  *'  The  purchaser  upon  pay- 
ment of  the  sum  bid,  shall  receive  the  property  free  and  clear 
from  unpaid  rent  now* due,  or  taxes,  or  counsel  fees,  or  other 
expenses  arising  from  the  receivership.     All  such  claims,  if 
assumed  by  the  purchaser,  shall  be  deducted  from  the  price  the 
property  brings."     It  is  claimed  by  the  counsel  for  the  respond- 
ent that  the  defendant,  after  the  purchase  at  the  foreclosure 
sale,  assumed  the  payment  of  the  back  rents,  and  that  this  fact 
materially  affects  the  rights  of  the  parties  in  this  litigation. 
We  are  of  opinion  that  no  agreement  to  assume  such  rents  was 
established  by  the  evidence,  and  our  disposition  of  the  case  will 
proceed  on  that  theory.     But  though  the  defendant  did  not  per- 
sonally assume  the  back  rent,  it  necessarily  took  the  leasehold 
premises  subject  to  the  burdens  of  such  rent  and  under  the 
hazard  of  being  dispossessed  by  the  landlord  and  losing  the 
demised  term  in  case  the  rent  was  not  paid.     It  is  clear  that 
under  the  terms  of  the  sale  the  purchaser  was  to  receive  the 
leaseholds  free  from  any  back  rent,  or  to  have  the  amount  of 
the  back  rent  allowed  him  out  of  the  purchase  money,  which 
in  effect  was  the  same  thing.     If  the  purchase  had  been  made 
by  a  third  party,  paying  money  for  the  property,  the  questions 
before  us  would  be  without  practical  importance,  for  in  one 
or  another  way  the  purchaser  would  be  entitled  to  reimburse- 
ment out  of  the  funds  realized  by  the  foreclosure  suit,  whether 
by  sale  or  receivership,  for  all  unpaid  rent  accruing  before  the 
time  of  sale,  and  we  do  not  say  that  the  fact  that  the  defends 
ant  purchased  in  bonds  in  any  manner  affects  the  rights  of  the 
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parties.  But  this  consideration  does  not  control  the  disposi- 
tion of  the  case.  This  action  is  at  law  by  the  receiver  to 
recover  money  paid  by  him  for  the  defendant's  account.  The 
counterclaim  is  for  money  claimed  to  have  been  paid  by 
defendant  for  the  plaintifPs  use  on  the  debt  for  which  he  was 
primarily  liable.  We  think  that  the  decision  of  the  action 
must  proceed  on  the  same  lines  as  if  the  defendant  had  not 
purchased  at  the  foreclosure  sale,  and  must  follow  the  deter- 
mination of  the  question  whether  the  plaintiff  was  legally 
liable  for  the  rent  accruing  while  he  was  in  possession  of  the 
leasehold  premises.  When  the  defendant  bought  at  the  fore- 
closure sale  it  made  no  contract  with  the  receiver,  so  that  its 
right  to  indemnity  for  the  accrued  rent  which  it  was  com- 
pelled to  pay  constituted  no  legal  claim  against  him.  Indeed, 
the  purchaser  made  no  contract  with  the  referee.  "  The  sale 
is  made  by  the  court.  *  *  *  The  purchaser  could  not 
sue  the  court  and  it  could  not  sue  him  upon  his  contract. 
*  *  *  By  bidding  he  subjects  himself  to  the  jurisdiction 
of  the  court,  and  in  effect  becomes  a  party  to  the  proceeding, 
and  he  may  be  compelled  to  complete  his  purchase  by  an 
order  of  the  court  and  by  its  process  for  contempt,  if  neces- 
sary." {And7*eio8  v.  C Mahoney^  112  N.  Y.  567.  See  Miller 
v.  CoUyei\  36  Barb.  250.)  A  purchaser's  remedy  must,  there- 
fore, necessarily  be  by  application  in  the  action  in  which  the 
sale  was  had,  and  as  his  claim  could  not  be  the  subject  of  an 
affirmative  suit  on  his  part,  so  he  is  equally  precluded  from 
setting  it  up  as  a  counterclaim  in  a  suit  brought  against  him. 
To  succeed  in  its  appeal  the  defendant  must,  therefore, 
establish  the  proposition  that  the  accruing  rent  constituted  a 
legal  liability  against  the  receiver.  We  think  that  this  is  not 
the  law.  The  plaintiff  was  a  chancery  or,  as  it  is  sometimes 
called,  a  common-law  receiver,  not  a  statutory  one,  who,  as 
in  case  of  the  sequestration  of  an  insolvent  corporation,  is  in 
effect  a  mere  assignee.  In  Keeney  v.  Home  Ins,  Co.  (71  N. 
Y.  396)  it  was  held,  "  A  receiver  pendente  lite  is  a  person 
appointed  to  take  clJarge  of  the  fund  or  property  to  which  the 
receivership  extends  while  the  case  remains  undecided.  The 
title  to  the  property  is  not  changed  by  the  appointment.  The 
receiver  acquires  no  title,  but  only  the  right  of  possession  aa 
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the  officer  of  tlie  court.  The  title  remains  iu  tliose  in  whom  it 
was  vested  when  the  appointment  was  made.  The  object  of 
the  appointment  is  to  secure  the  property  pending  the  litiga- 
tion, so  that  it  may  be  appropriated  in  accordance  with  the 
rights  of  the  parties,  as  they  may  be  determined  by  the  judg- 
ment in  the  action.  The  appointment  of  the  plaintiff  as 
receiver,  therefore,  wrought  no  change  in  the  title  of  the 
property."  This  statement  of  the  rights  and  powers  of  chan- 
cery receivers  and  of  the  character  of  their  possession  and 
title,  or  rather  lack  of  title,  and  the  distinction  between  such 
receivers  and  statutory  receivers,  has  been  repeated  by  this 
court  in  U.  S,  Trust  Co.  v.  N.  F.,  W.  S.  cfe  B,  liy.  Co.  (101 
N.  Y.  483)  and  in  Decker  v.  Gardner  (124:  N.  Y.  334).  It 
was  applied  in  the  case  of  the  committee  of  a  lunatic  in  Mat- 
ter of  Otis  (101  N.  Y.  580).  It  was  there  held  that  the  com- 
mittee did  not  by  occupation  of  the  premises  become  liable  as 
assignee  of  the  term.  Judge  Andrews,  writing  the  opinion 
of  the  court,  said  :  "  But  the  committee  of  a  lunatic  takes  no 
title  to  the  real  or  personal  estate  of  a  lunatic.  lie  is  a  mere 
bailiff  to  take  charge  of  the  property  of  the  lunatic,  and  to 
administer  it  subject  to  the  direction  of  the  court.  His  pos- 
session is  the  possession  of  tlie  court."  This  statement,  viutatis 
mutandis^  is  exactly  true  of  a  chancery  receiver.  Originally 
neither  the  receiver  nor  the  committee  could  sue  in  his  own 
name,  but  this  power  was  granted  to  hot*'  \>y  the  same  statute. 
(Chap.  112,  Laws  of  1845.)  In  the  Otis  case  Judge  Andrews 
wrote :  "It  is  well  settled  that  a  ixjceiver,  or  an  assignee  in 
bankruptcy,  or  an  assignee  for  the  benefit  of  creditors,  if  he 
elects  to  accept  a  lease  belonging  to  the  debtor,  or  assignor, 
becomes  by  such  election  assignee  of  the  lease  and  personally 
liable  on  the  covenant  to  pay  rent,  of  which  liability  he  can 
only  discharge  himself  by  an  assignment  or  surrender."  It  is 
plain,  however,  that  in  tliis  reference  is  made  only  to  statutory 
receivers,  for  the  distinguished  judge  who  wrote  in  the  Otis 
case  also  wrote  the  opinions  in  the  Keeiiey  case  and  in  the 
U,  S,  Trust  Co,  case^  the  latter  being  decided  at  the  same 
term  of  court  as  the  Otis  case.  This  view  of  the  effect  of  the 
appointment  of  a  chancery  receiver  has  been  adopted  by  the 
Supreme  Court  of  the  United  States.     {Davis  v.  Chay^  16 
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"Wall.  218 ;  Quinoy^  M.  ib  P,  R.  R.  Co.  v.  Humphreys^  145 
U.  S.  82.)  If  it  be  true  that  a  chancery  receiver  takes  no  title 
to  -a  leasehold  estate,  but  mere  possession  as  an  otlicer  of  the 
court,  we  do  not  see  how  any  privity  of  estate  can  be  created 
between  him  and  the  lessor  by  which  he  can  become  liable  as 
assignee  of  the  term  apon  the  covenant  to  pay  rent. 

It  is  contended,  however,  that  whatever  be  the  force  of  the 
foregoing  argument  and  whatever  the  true  character  of  his 
possession,  it  is  settled  by  the  decided  cases  ^hat  a  cliancery 
receiver  is  liable  for  the  payment  of  rent  accruing  during  his 
occupation.  Before  considering  the  cases  cited  in  support  of 
tliis  assertion,  it  is  necessary  that  we  should  have  iu  mind  the 
clear  distinction  between  the  legal  liability  of  the  receiver, 
by  virtue  of  his  appointment  as  such  and  his  possession  under 
his  appointment,  and  the  equitable  claim  which  a  lessor  may 
have  for  the  application  of  the  fund  in  court  towards  the 
satisfaction  of  the  rent.  The  iirst,  if  it  exists,  is  absolute. 
The  second  is  qualified  and  may  be  destroyed  by  superior 
eqmties  of  other  parties.  It  is  apparent  that  the  claim  of  the 
lessor  for  rent  when  solely  an  equitable  one,  must  be  estab- 
lished in  the  action  in  which  a  receiver  is  appointed ;  for  in 
that  form  alone  can  parties  having  other  equities  be  heard 
and  the  superiority  of  equity  among  conflicting  claimants  be 
determined.  Statements  concerning  the  liability  of  the 
receiver  to  pay  rent  when  made  in  foreclosure  suits  are  not 
necessarily  to  be  interpreted  as  laying  down  a  rule  of  legal 
liability,  but  rather  as  asserting  the  equitable  rights  of  the 
lessor.  Three  cases  in  this  court  are  relied  on  by  the  counsel 
for  the  appellant.  The  first  is  that  of  Woodruff  v.  Erie  Rail- 
way Co,  (93  N.  Y.  609),  in  which  it  was  held  that  a  receiver 
must  pay  the  rent  of  a  leased  railroad,  it  is  to  be  first  observed 
that  the  receiver  in  that  case  had  been  appointed  such  on  a 
sequestration  of  the  corporation  as  well  as  in  the  fore- 
closure suit.  He  was,  therefore,  a  statutory  receiver.  But 
l)eyond  this  an  examination  of  the  record  shows  that  hi  the 
first  instance  the  plaintiff  made  his  application  in  the  fore- 
closure suit  to  compel  the  receiver  to  pay  the  rent.  After 
consideration  the  court  deemed  it  wiser  that  the  plaintiff 
should  proceed  by  suit  ratiier  than  by  summary  application 
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and  directed  him  to  bring  an  action.  The  action  brouglit  in 
pursnance  of  this  direction  was  not  at  law  but  in  equity,  and 
to  it  were  made  parties  not  only  the  receiver,  but  the  plaintiff 
and  defendants  in  the  action  in  which  the  receiver  had  l^een 
appointed.  It  was,  therefore^  entirely  practicable  to  deter- 
mine in  that  action  the  equities  of  all  parties.  The  next  case 
is  that  of  Frank  v.  N,  Y.,  Z.  K  cfe  W.  R.  li.  Co.  (122  N.  Y. 
197),  in  which  were  involved  the  same  receivership  and  the 
same  lease  as  in  the  preceding  case.  But  the  decision  related 
to  the  liability  of  a  corporation  wliich  had  purchased  on  fore- 
closure and  become  assignee  of  the  term.  The  third  is  tliat 
of  WeUs  V.  Higgins  (132  N.  Y.  459)  in  which  a  receiver  of 
leasehold  premises  was  held  liable  in  an  action  at  law  for  default 
during  his  occupation  in  a  covenant  to  pay  rent  and  taxes.  The 
receiver  in  that  case  was  a  chancery  receiver.  There  may  be 
a  question  as  to  whether  under  the  terms  of  the  order  appoint- 
ing liim  he  was  directed  to  pay  the  rent.  However  this  may 
be,  the  decision  of  this  court  seems  to  have  proceeded  on  the 
ground  that  the  title  to  the  demised  premises  vested  in  the 
receiver.  I  am  frank  to  say  that  very  probably  the  point 
presented  on  this  appeal  was  involved  in  the  decision  of  that 
case.  From  an  examination  of  the  briefs  of  counsel,  it  appears 
that  no  question  was  made  that  a  chancery  receiver  did  not 
take  title  by  his  appointment  and  possession,  but  it  was  sought 
to  relieve  the  defendant  on  the  ground  that  he  was  appointed 
receiver  only  of  the  rents  and  profits,  and  not  of  the  property 
itself.     We  think  that  case  should  not  control  us  now. 

Much  stress  is  also  laid  upon  the  case  of  United  States  Trust 
Co,  V.  TFaJ<wATr.^ai^ayCfe.(150U.S.287).  It  is  there  said : 
"  If  he  elect  to  adopt  a  lease,  the  receiver  becomes  vested  with 
the  title  to  the  leasehold  interest,  and  a  privity  of  estate  is 
thereby  created  between  the  lessor  and  the  receiver,  by  which 
the  latter  becomes  liable  upon  the  covenant  to  pay  rent."  This 
statement  was  made  on  an  application  in  the  foreclosure  suit 
in  which  the  receiver  was  appointed.  It  may  well  be,  there- 
fore, that  the  court  intended  to  assert  only  what  would  con- 
stitute an  equitable  claim  of  the  lessor  upon  the  funds  in  court. 
As  a  matter  of  fact  the  lessors  were  not  allowed  the  rental  of 
the  whole  period  during  which  the  receiver  was  in  possession 
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of  the  leased  railroad,  but  only  for  rent  accruing  subsequent  to 
an  order  made  by  the  court  on  an  application  of  the  lessors 
that  the  receiver  either  pay  rent  or  surrender  the  road.  If  the 
right  of  the  lessor  to  rent  depended  upon  privity  of  estate 
between  the  receiver  and  the  lessor,  it  is  not  entirely  clear 
how  this  result  was  reached.  That  the  case  was  reall}'^  disposed 
of  on  equitable  considerations  appears  from  the  conclusion  of 
the  opinion :  ^'  As  bearing  upon  the  general  equities  of  the 
case,  it  may  be  remarked  that,  while  the  proceedings  in  the 
foreclosure  of  the  Wabash  mortgage  did  undoubtedly  result  in 
the  detention  of  the  road  from  its  lawful  owners  for  about 
iifteen  months  without  the  payment  of  the  agreed  rent,  the 
road  during  this  time  earned  nothing  beyond  its  operating 
expenses,  and  there  is  nothing  to  indicate  that  it  would  have 
done  so  in  the  hands  of  its  owners,  so  that  in  fact  they  lost 
nothing.  Indeed,  it  is  scarcely  credible  that  they  would  have 
delayed  so  long  to  demand  possession  of  the  road  if  in  their 
opinion  it  could  have  been  operated  at  a  profit." 

We  also  agree  with  the  learned  court  below  that  the  terms 
of  the  order  appointing  the  plaintiff  receiver  did  not  require 
him  to  pay  the  accrued  rent.  Nor  can  that  payment  be  con- 
sidered as  having  been  made  under  the  stress  of  necessity  in 
order  to  save  the  mortgaged  property.  At  the  time  of  the 
payment  the  sale  had  been  effected  and  the  purchaser  was  in 
possession.  Though  it  did  not  assume  the  rent  in  arrears,  the 
defendant  was  required  to  pay  such  rent  to  save  its  lease  from 
forfeiture.  The  act  of  the  receiver  was,  therefore,  an  appro- 
priation of  a  fund  in  court  without  the  authority  of  the  court, 
and  must  be  considered  to  have  been  so  appropriated  for  the 
defendant's  benefit.  It  follows  that  the  judgment  was  correct 
and  should  be  affirmed. 

We  do  not  wish  our  decision  to  be  misinterpreted.  We  have 
discussed  the  rights  of.  the  parties  from  a  technical  point  of 
view  regardless  of  the  equitable  claims  of  the  defendant,  simply 
because  we  deem  that  it  would  set  a  very  bad  precedent  to 
attempt  to  adjust  those  equities  in  this  action,  in  which  all  the 
facts  determining  such  equities  are  not  and  cannot  be  before 
us.  While  we  have  held  that  no  legal  liability  for  the  pay- 
ment of  rent  was  imposed  upon  the  receiver,  either  by  virtue 
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of  his  appointment  and  poseeesiou  as  such,  or  by  the  terms  of 
the  order  appointing  him,  we  have  not  decided  that  the  lessors 
had  not  a  most  equitable  claim  to  have  all  the  net  profits  of 
the  operation  of  the  hotel,  after  the  payment  of  its  running 
expenses,  appfied  to  the  payment  of  the  rent  of  the  premises, 
the  use  of  wliich  by  the  receiver  produced  the  fund  in  court. 
;  In  Matter  of  Otis  Judge  Andrews  said :  "  If  the  leased  prem- 
ises are  occupied  by  the  committee,  and  such  occupation  is  to 
the  advantage  of  the  estate,  as  where  it  was  necessary  in  order 
to  carry  on  or  close  up  the  business  of  the  lunatic,  the  rent 
accruing  during  such  occupation  would  justly  be  regarded  as 
a  reasonable  expense  incurred  by  the  committee.''     Nor  do 
we  decide  that  the  defendant  did  not,  under  the  terms  of  the 
sale,  by  which  it  was  to  receive  the  property  free  and  clear  of 
unpaid  rent,  succeed  to  the  equities  of  the  lessor  as  well  as 
acquire  new  equities  of  its  own.     The  defendant  has  not  been 
without  remedy.     During  the  pendency  of  this  action  it  could 
have  applied  in  the  foreclosure  suit  for  an  order  of  the  court 
ratifying  the  payment  made  by  the  receiver  on  account  of  the 
rent.     If  such  a  motion  had  been  granted  it  would  have  dis- 
posed of  that  claim  and  no  recovery  for  the  amount  could 
have  been  allowed.     It  is  not  too  late  for  the  defendant  now, 
by  application  in  the  foreclosure  suit,  to  have  all  its  equities 
established  and  preserved.     It  may  move  the  court  for  a  rati- 
fication for  the  payment  of  rents  made  by  the  receiver  and 
for  a  direction  to  its  ofiicer  to  reduce  the  judgment  by  that 
amount  and  interest.     If  the  amount  of  the  present  recovery 
is  to  be  ultimately  restored  to  the  defendant  on  account  of  the 
unpaid  rent  which  it  should  have  been  allowed  out  of  the  pur- 
chase money,  this  judgment  might  be  permitted  to  stand  unen- 
forced as  settling  the  accounts  between  the  receiver  and  the 
defendant,  and  to  be  credited  as  a  payment  on  such  restora- 
tion.    All  these  matters,  however,  are  questions  which  can  be 
determined  only  in  the  foreclosure  action,  and  upon  which 
we  do  not  pass. 

The  judgment  appealed  from  should  be  aflirmed,  with  costs, 
but  without  prejudice  to  a  motion  by  defendant  to  stay  its 
enforcement  pending  such  application  to  be  made  in  the  action 
in  which  the  receiver  was  appointed,  as  it  may  be  advised. 
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Hatght,  J.  (dissenting).  The  order  appointing  Edward  S. 
Stokes  as  receiver  of  the  Hoffman  House  authorized  and 
empowered  him  "  to  take  possession  of  and  carry  on  the 
several  hotels  and  restaurants,  the  leases  of  and  chattels  in 
which  are  covered  by  the  said  mortgage  *  *  *  and  witli 
authority  to  do  any  and  all  other  things  which  may  be  neces- 
sary or  proper  to  be  done  in  the  general  and  ordinary  conduct 
of  similar  places  of  business."  It  is  true  that  the  payment 
of  the  rent  accruing  during  the  occupancy  of  the  receiver 
upon  the  lease  of  the  Hoffman  House  is  not  expressly  directed 
by  the  order,  but  we  will  not  assume  that  a  court  of  equity, 
in  making  the  order,  intended  to  hold  possession  of  the  lease- 
hold property  and  appropriate  its  entire  earnings  and  thus 
deprive  the  landlord  of  the  rent  that  legally  and  equitably 
belonged  to  him.  The  payment  of  such  rent  was  proper  and 
was  one  of  the  things  ordinarily  done  in  the  conduct  of  a  hotel 
business  upon  leased  property,  and  to  our  minds  was  clearly 
contemplated  by  the  court  making  the  order. 

Again,  considering  the  case  independently  of  the  order  and 
upon  the  assumption  that  it  contained  no  provision  authoriz- 
ing the  payment  of  the  rent,  the  fact  nevertheless  exists  that 
the  receiver  did  pay  the  sum  of  $10,000  to  the  landlord  for 
rent  accruing  during  the  time  that  the  premises  were  occupied 
by  him  as  receiver,  and  the  question  now  is,  can  he  recover 
this  sum  back  from  the  defendant? 

After  paying  the  rent  referred  to,  the  receiver  had  on  hand 
upwards  of  $9,000.  He  must,  therefore,  have  saved  from  the 
operation  of  the  property  duriag  his  receivership  upwards  of 
$19,000  over  and  above  running  expenses,  not  including  the 
rent.  The  rent  of  the  premises  during  the  receivership 
exceeded  in  amount  the  $10,000  paid,  and  under  the  circum- 
stances a  coart  of  equity  would  certainly  have  applied  this 
surplus  upon  the  rent  had  it  been  asked  so  to  do  by  the  land- 
lord or  the  receiver.  Instead  of  asking  the  court  for  such  an 
order  the  receiver  made  the  payment  voluntarily  without  pro- 
test, under  no  mistake  of  fact  or  law,  and  no  creditor  of  the 
corporation  or  otiier  person  has  ever  appeared  to  object  to  or 
question  the  propriety  of  such  payment.  Under  these  cir- 
cumstances no  court,  in  the  exercise  of  its  equity  powers, 


1 


566  MEMORANDA. 

could  when  requested  properly  refuse  to  ooniirm  such  pay- 
ment. The  payment  was  but  right  and  proper;  the  rent 
belonged  to  the  landlord  and  he  was  entitled  to  it ;  the  defend- 
ant did  not  owe  it  and  was  under  no  obligation,  either  in  law 
or  equity,  to  pay  it.  Under  the  notice  of  sale  the  purchaser, 
upon  payment  of  the  sum  bid,  was  to  have  the  property  free 
and  clear  from  unpaid  rent.  He  had  the  right  to  assume  and 
pay  the  rent  if  he  so  elected  and  deduct  the  amount  from  the 
purchase  price,  but  this  was  a  privilege  personal  to  the  pur- 
cliaser.  He  had  the  right  to  take  the  furniture  and  other  per- 
sonal property  covered  by  the  mortgage  from  the  hotel  build- 
ing and  use  or  dispose  of  it  elsewhere.  He  could  either  sur- 
render the  leasehold  property  to  the  landlord  or  leave  it  in  the 
hands  of  the  receiver.  It  does  not  appear  to  us  that  a  pay- 
ment made  under  such  circumstances  can  properly  be  held  to 
be  the  wrongful  appropriation  of  the  moneys  of  the  receivership. 

It  is  contended  that  the  payment  of  rent  was  made  for  the 
benefit  of  the  defendant.  We  do  not  so  understand  the  facte. 
As  we  have  already  seen,  the  defendant,  as  purchaser,  was 
under  no  obligation  to  pay  the  back  rent  accrued,  and  if  it 
did  choose  to  pay  such  rent  it  had  the  right  to  deduct  the 
amount  so  paid  from  the  purchase  price.  If  the  rent  was 
paid  by  the  receiver  then  the  purchaser  could  perform  his 
part  of  the  contract  by  paying  over  the  purchase  price  to  the 
officer  of  the  court  making  the  sale.  So  far  as  he  was  cou- 
cerned,  he  had  to  pay  the  purchase  price  either  to  the  referee 
or  to  the  landlord,  but  in  no  event  could  he  be  called  upon  to 
pay  more.  The  payment  by  the  receiver  merely  relieved  the 
defendant  from  paying  that  amount  to  the  landlord,  but  he 
remained  obligated  to  pay  it  to  the  referee.  It  is  not,  there- 
fore, apparent  how  the  defendant  was  benefited  by  such  pay- 
ment, or  how  it  can  be  held  to  have  been  made  for  its  benefit. 

It  is  said  that  this  is  an  action  at  law.  Undoubtedly,  but 
the  plaintiff  seeks  to  recover  back  money  which  he  has  volun- 
tarily paid  to  the  person  entitled  thereto  under  no  mistake  of 
fact  or  law,  which  payment  a  court  of  equity  would  have  com- 
pelled had  it  been  requested  so  to  do.  Our  attention  has  been 
called  to  no  authority  which  autliorizes  a  recovery  at  law  under 
such  circumstances. 
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The  defendant,  donbtless,  could  have  applied  in  the  fore- 
closure suit  for  an  order  ratifying  the  payment  made  by  the 
receiver  on  account  of  the  rent  during  the  pendency  of  this 
action.  If  such  a  motion  had  been  granted  it  would  have  dis- 
posed of  the  claim.  It  may  not  be  too  late  for  the  defendant 
now  to  move  for  a  stay  of  execution  upon  this  judgment, 
pending  an  application  in  the  foreclosure  suit,  to  have  all  of 
its  equities  established  and  preserved.  A  proper  result  may 
be  reached  by  adopting  that  practice,  but  it  would,  doubtless, 
result  in  further  litigation  which  might  extend  over  years. 
The  plaintiff  has  brought  this  action  to  recover,  among  other 
items,  the  $10,000  paid  by  him  for  rent.  The  issue  raised 
thereon  is  now  before  us  for  determination.  We  have  juris- 
diction to  now  dispose  of  that  controversy  without  remitting 
it  to  another  tribunal,  and,  under  the  circumstances,  it  appears 
to  be  oiir  duty  to  do  so. 

No  other  errors  appear  in  the  case  which  require  considera- 
tion here. 

The  judgment  should  be  modified  by  deducting  the  sum  of 
$10,000,  with  interest  thereon  from  the  26th  day  of  January, 
1898,  from  the  amount  of  the  recovery  herein,  and,  as  so 
modified,  the  judgment  should  be  affirmed,  with  costs  to  the 
appellant. 

Parker,  Ch.  J.,  and  Werner,  J.,  concur  with  Cullen,  J., 
and  Gray,  J.,  concurs  in  result ;  O^Brien  and  Landon,  JJ., 
concur  with  Haioht,  J. 

Judgment  affirmed. 


John  Lawrence  O'Hara,  Respondent,  v.  The  City  of  New 

York,  Appellant. 

a  nam  V.  City  of  Nm  York,  46  App.  Div.  518,  aflarmed. 
(Argued  April  8,  1901;  decided  May  14,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  18,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 
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John  Whalen^  GorporaMon  Counsel  {Theodore  Connoly  2a\A 
Terence  Farley  of  counsel),  for  appellant. 

George  F,  Lcmghein  for  respondent. 

Judgment  affirmed,  with  costs,  on  the  prevailing  opinion 
below. 

Concur:  Parker, Ch.  J.,  O'Bribn,  Haight,  Landon,  Cui^ 
LBN  and  Werner,  J  J.     Dissenting:  Grajj^,  J. 


James  O'Beirne,  jElespondent,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

O'Beime  v.  K  7.  C.  d  H,  R.  R.  R.  Co.,  87  App.  Div.  547  affirmed. 
(Submitted  April  4,  1901;  decided  May  14,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
7,  1899,  reversing  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial  Term 
and  granting  a  new  trial. 

Charles  C.  Paulding  for  appellant. 

Z.  F,  Warren  and  Ja7)ies  F.  (9'  Beime  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  cost* ;  no  opinion. 

Concur:  Parker,  Ch.  J.,  O'Brien,  Haight,  Landon, 
Cullen  and  Werner,  J  J.     Not  sitting :  Gray,  J. 


167        568  Michael  Fitzgerald,  Respondent,  v.  The  Supreme  Coun- 
ts AD   20      oil    of    The    Catholic    Mutual    Benefit    Association, 
Appellant. 

Fitzgerald  v.  Supreme  Council,  39  App.  Div.  251,  affirmed. 
(Argued  April  29,  1901;  decided  May  14,  1901.) 

Appeal  from  an  order  of  the  Appellate   Division  of  the 
Supreme  Court   in  the  fourth  judicial  department,  entered 
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March  22,  1899,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  directed  by  tlie  court  and  granting  a 
new  trial. 

John  Gwaneen  and  John  J.  Hynes  for  appellant. 

Z.  G,  Howe  and  K  11.  Foley  for  respondent. 

Order  afSrmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs  ;  no  opinion. 

Concur :  Parkek,  Ch.  J.,  Gbay  Bartlett,  Haight,  Mar- 
tin, Vann  and  Werner,  J  J. 


Gilbert  D.  Metoalf,  Appellant,  v,  Morris  Shear  et  al., 

Eespondents. 

KetcaJLfy,  Shear,  31  App.  Div.  685,  affirmed. 
(Argued  April  29,  1901;  decided  May  14,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  25,  1898,  affirming  a  judgme.it  in  favor  of  defendants 
entered  upon  the  report  of  a  referee. 

F.  M,  Todd  for  appellant. 

Hudson  Analey  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Haight,  Mar- 
tin, Vann  and  Werner,  JJ. 


George  E.  Wisher,  Appellant,  v.  The  Rochester  Gas  Light 

Company  et  al.,  Respondents. 

F^Mher  V.  HocJiester  Gas  Light  (Jo,,  43  App.  Div.  618,  affirmed. 
(Argued  April  29,  1901;  decided  May  14,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
August  3,  1899,  affirming  a  judgment  in  favor  of  defendants 
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entered  upon  a  decision  of  the  eoart  on  trial  at  Special 
Term. 

Charles  E,  PaUerson  for  appellant. 

llaniilUm  OdeU  and  William  E.  Stiger  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Pasker,   Ch.    J.,    Gray,    Bartlett,   Haioht, 
Mabtin,  Vann  and  Weener,  JJ. 


Mary  B.  Kimball,  Appellant,  v.  Garra  D.  Lester,  Respond- 
ent, Interpleaded  by  the  Supreme  Lodge  Knights  of 
Honor,  Defendant. 

Kimball  v.  Lester,  48  App.  Div.  27,  affirmed. 
(Submitted  April  80,  1901;  decided  May  14,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  1,  1899,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  an  Equity 
Term  and  granting  a  new  trial. 

Edward  T,  Durand  for  appellant. 
Levarit  D,  Lester  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Haiqut, 
Martin,  Vann  and  Werner,  J  J. 


Martin  V.  W(X)D,  Respondent,  v,  John  Wklz,  Appellant 

Wood  V.  Wek,  40  App.  Div.  202,  affirmed. 
(Argued  April  80,  1901;  decided  May  14,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May    12,    1899,  affirming  a  judgment  in  favor  of   plaintiff 
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entered  upon  a  decision  of  the  Kings  County  Court  on  trial 
without  a  jury. 

iT.  HaUlieimeT  for  appellant. 

Francis  Stockton  MoDivitt  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:     Parker,    Ch.    J.,    Gray,    BARtLErr,  Haiqht, 
Martin,  Vann  and  Werner,  JJ. 


Mari    a.   Cuming,   Appellant,  v,    George   W.    Boderiok, 
Respondent,  Impleaded  with  Another. 

Cuming  v.  Roderick,  43  App.  Div.  630,  affirmed.     ' 
(Argued  April  80,  1901 ;  decided  May  14,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  July 
14,  1899,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term. 

Alfred  B,  Crtiikshcmk  for  appellant. 

Janves  W,  Glendinniny  and  George  W,  Roderick  for 
respondent. 

Judgment  affirmed,  with  costs,  on  opinion  of  Patterson,  J., 
in  28  App.  Div.  253. 

Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Haight,  Mar- 
tin, Vann  and  Werner,  JJ. 


Thomas  Woods,  Respondent,  /'.  Alvin  Belden  et  al., 

Appellants. 

Wooda  V.  Beld*M,  48  App.  Div.  634,  affirmed. 
(Argued  April  30,  1901;  decided  May  14,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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February  17,  190Q,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Elisha  B.  Powell  for  appellants. 

D.  P.  Morehouae  and  E,  H.  Folsy  for  respondent 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  B\rtlbtt,  Haight,  Mak- 
TIN,  Vann  and  Wbrner,  JJ. 


Livingston  Disbrow,  Respondent,  v.  Westchester  Hari>- 

wooD  Company,  Appellant. 

(Submitted  April  15.  1901;  decided  May  14,  1901.) 

Motion  for  reargnment  denied,  with  ten  dollars  costs.     (See 
164  N.  Y.  415.) 


George    Garby,    Appellant,   v.   James   Gordon    Bennett, 

Respondent. 

(Submitted  April  22,  1901;  decided  May  14,  1901.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
166  N.  Y.  392.) 


Neva  C.  IIealy,  Respondent,  «.  Dorus  Healy,  as  Admin- 
istrator of  Joshua  IIealy,  Deceased,  et  ah.  Appellants, 
Impleaded  with  Another. 

(Submitted  April  29,  1901;  decided  May  14.  llft)l.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
166  N.  V.  624.) 
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Fbedebigk  Komp,  Appellant,  v.  Jamks  I.  Raymond,  as  Presi- 
dent of  A.  A.  Vantine  &  Company,  Respondent. 

Komp  V.  Raymond,  42  App.  Div,  32,  appeal  dismissed. 
(Argued  May  18,  1901;  decided  May  14,  1901.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
16,  1899,  which  reversed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  and  granted  a  new  trial. 

Jesse  S.  Epstein  for  appellant. 

John  Z.  HiU  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur :  Pabkeb,  Ch.  J.,  Gray,  O'Beien,  Mabtin,  Lan- 
DON,  CuLLEN  and  Wbbneb. 


Albebt  Meldon,  Respondent,  v.  Angela  M.  DevliN  et  al., 
Respondents,  and  Maby  £.  J.  Devlin  et  al..  Appellants. 

Meldon  v.  Devlin,  81  App.  Div.  146,  affirmed. 
(Argued  March  29,  1901;  decided  May  14  1901.) 

Appeal  by  permission  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  F'ebruary  27,  1899,  modifying  and  affirming 
as  modified  an  interlocutory  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Cha/irles  M.  Demand  and  Walter  S.  Logan  for  appellants. 

Rudolph  Dulon^  for  plaintiff-respondent. 

Nelson  Shipmom  and  Richard  (P  Gorman  for  defendants- 
respondents. 

Per  Curiam,  The  appeal  herein  was  taken  by  permission 
of  the  Appellate  Division,  and  brings  up  for  review  two  cer- 
tified questions,  which  are  as  follows :    First,  Were,  and  are, 
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the  persons  mentioned  in  paragraph  three  of  the  judgment  of 
the  Special  Term  herein,  during  the  time  herein  mentioned, 
entitled  to  the  due  and  undisposed  of  income  of  the  trast  cre- 
ated by  the  fourth  paragraph  of  tiie  second  codicil  of  the  last 
will  and  testament  of  Daniel  Devlin,  deceased,  such  due  and 
imdisposed  of  income  being  descril)ed  in  paragraph  two  of 
said  judgment  of  the  Special  Term ;  or  does,  and  did,  such 
income  belong  to  the  persons  who  during  the  said  period 
would  have  been  entitled  to  the  next  eventual  estate  in  the 
principal  of  said  trust  in  case  both  Jeremiah  Devlin  and  Wil- 
liam Devlin,  the  trustees,  l^d  died  without  having  made  any 
disposition  of  such  principal  by  will  or  deed,  such  persons  so 
entitled  being  at  such  times  the  relatives  of  Daniel  Devlin, 
deceased,  namely,  his  next  of  kin  ?  Second.  Must  the  pro- 
ceeds of  sale  of  the  premises  mentioned  in  paragraph  sixteen 
of  the  judgment  of  said  Special  Term  as  modified  by  the 
order  of  this  court,  paid,  and  to  be  paid,  by  the  defendant 
Peter  W.  Felix,  be  apportioned  between  principal  and  income 
of  said  trust  estate  as  provided  in  paragraph  seventeen  of  the 
judgment  of  said  Special  Term ;  or  should  such  proceeds 
be  solely  considered  the  principal  of  said  trust  and  the  prop- 
erty of  the  children  of  Jeremiah  Devlin,  pursuant  to  the 
terms  of  his  will,  in  which  he  appointed  such  principal  to  ^o 
to  his  children  pursuant  to  the  power  of  disposition  given  in 
said  fourth  paragraph  of  the  second  codicil  of  the  last  will 
and  testament  of  Daniel  Devlin,  deceased  ?  For  the  reasons 
stated  in  the  prevailing  opinion  below  the  questions  certified  to 
us  must  be  answered  as  follows :  Fi7*8t  The  persons  men- 
tioned in  paragraph  three  of  the  judgment  of  the  Special 
Term  herein  were,  and  are,  during  the  times  therein  men- 
tioned entitled  to  the  due  and  undisposed  of  income  of  the 
trust  created  by  the  fourth  paragraph  of  the  second  codicil  of 
the  last  will  and  testament  of  Daniel  Devlin,  deceased,  such 
due  and  utiaisposed  of  income  being  described  in  paragraph 
two  of  said  judgment  of  the  Special  Term.  Second.  The 
proceeds  of  sale  of  the  premises  mentioned  in  paragraph  six- 
teen of  the  judgment  of  said  Special  Term,  as  modified  by  the 
order  of  the  Appellate  Division,  paid,  and  to  be  paid,  by  the 
defendant  Peter  W.  Felix,  must  be  apportioned  between  prin- 
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cipal  and  income  of  said  trust  estate,  as  provided  in  paragraph 
seventeen  of  the  judgment  of  said  Special  Term.  Tliese 
answers  reqnire  an  affirmance  of  the  order  of  the  Appellate 
Division. 

The  judgment  should  be  affirmed,  with  costs  to  each  of  the 
respondents,  payable  out  of  the  estate. 

P^BKEB,  Ch.  J.,  Gray,  O^Bbien,  Landon  and  Werner, 
J  J.,  concur ;  Haioht  and  Cullen,  JJ.,  not  voting. 

Judgment  affirmed. 


Jakes  Albert  Crolly,  Individually  and  as  Administrator  of 
James  D.  Crolly  and  of  Jeremiah  Crolly,  Appellant,  v. 
Angela  M.  Devlin  et  al.,  Respondents,  Impleaded  with 
Others. 

OroUjf  y.  DfOitn,  66  App.  Div.  625,  affirmed. 
(Submitted  March  29,  1901;  decided  May  K,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 16,  1901,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dbmissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

JPred,  C.  Ilanford  and  JIarvey  M.  Ihthhard  for  appellant. 

Rudolf  Dulcni  for  respondents. 

Judgment  affirmed,  with  costs  to  respondents  payable  by 
appellant  personally. 

Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Landon  and 
Werner,  JJ.     Not  voting :  Haioht  and  Cullen,  J  J. 


The  People  of  the  State  of  New  York  ex  rel.  The  Cfty 
OF  Boohester,  Appellant,  v.  George  A.  De  Witt  et  al.,  as 
Assessors  of  the  Town  of  Henrietta,  Respondents. 

PiBople  ex  rel.  City  of  Boehester  v.  De  Witt,  59  App.  Div.  498,  affirmed. 
(Argued  April  16,  1901;  decided  May  17,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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March  2U,  190lf  affirming  an  order  of  Special  Term  quashing 
a  writ  of  certiorari  issued  to  review  an  assessment  levied  upon 
conduits  owned  by  the  city  of  Rochester  and  situated  in  the 
town  of  Henrietta. 

/*.  M>  Frmich  for  appellant. 

William  F,  Cogswell  for  respondents. 

Order  affirmed,  with  costs,  as  upon  an  appeal  from  a  judg- 
ment, on  opinion  below. 

Concur:  Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin, 
Vann,  I^andon  and  Cullen,  JJ. 


Charles  H.  Childs  &  Company,  Respondent,  v.  The  Water- 
loo Wauon  Company,  LiMrrED,  Appellant. 

Childi  A  Co,  V.   WaUrloo  Wagon  Co.,  87  App.  Div.  242,  affirmed. 
(Argued  April  80,  1901;  decided  May  17.  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  2S,  1899,  aiiirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

Oei^tge  IL  Ifarrh  for  appellant. 

Thotna^  S.  t/omv*  and  Jo/in   TT.  Boi/le  for  respondent. 

Judgment  alfinued,  with  civ^ts:  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  Bartlett,  IIaight,  Mar- 
tin and  Vann*  J  J.     Not  sittinjr:  Werner,  J. 


Emantki.    Bri^snir,    Respondent,   r.   Charles    6ri>adway 

Itors^s  ApjH*y.:int. 

,Arc-.>NiMav  1    1901.  devxlevl  M*v  K.  1*M>1.^ 

Appkal  frvKu  A  'UviiTtueiu  of  the  Apix^Il^re  Divkkm  of  the 
Suprvi:u*  i\'.:rt  i:;  lao   tVurrh  juJi.Lil  vioivirtuieni,  entered 
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«Juue  16,  1899^  affirming  a  judgtneDt  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

Ehn  S,  Hohha  for  appellant. 

Oeorge  McGowcm  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Mar'hn,  Vann  and  Wer- 
ner, J  J.     Dissenting :  Bartlett  and  Haight,  J  J. 


Jambs  J.  Ebert,  Appellant,  v.  Max  Lobwenstein,  Respondent. 

Ebert  V.  Loewetisteifit  42  App.  Div.  109,  affirmed. 
(Argued  May  1.  1901;  decided  May  17,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
5, 1899,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court  and  an  order  denying  a 
motion  for  a  new  trial  and  granted  a  new  trial. 

G.  A.  Seixas  for  appellant. 

E,  BluTThenstiel  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs,  on  the  opinion  below. 

Concur:  Parker,  Ch.  J.,  Gray,  Bartletf,'  Haight,  Mar- 
tin, Vann  and  Werner,  J  J. 


Minnie  B.  Landon,  Respondent,  v.  The  Preferred  Accident 
Insurance  Company  of  New  York,  Appellant. 

Landon  v.  Preferred  Accident  Ins.  Co.   48  App.  Div.  487,  aftirmed. 
(Argued  May  1,  1901:  decided  May  17,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 

Supreme  Court  in  the  second  judicial  department,  entered 

73 
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October  6,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Ilamiilton  WaUis  for  appellant. 

William  S.  Lewis  and  Halcyon  M,  Close  i<ye  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Pabker,   Cli.    J.,    Gray,    Bartlett,    Haioht, 
Martin,  Vann  and  Werner,  J  J. 


Charles  Cleveland,  Appellant,  v.  The  New  Jersey  Steam- 
boat Company,  Respondent. 

Cleveland  v.  Ifew  Jereey  Steamboat  Co.,  29  App.  Div.  627,  affirmed. 
^Argued  May  1,  1901;  decided  May  17,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  20,  1898,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

Edwin  IL  liisley  for  appellant. 

ir.  p.  Prentice  for  respondent 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,    Ch.    J.,    Gray,    Bartlett,    Haioht, 
Martin,  Vann  and  Werner,  J  J. 


MiLi\>N   M.   XoRTHRi'p  et  al.,  ApjH*llants^  t\  Joshca  Piza, 

Res|K>ndeut. 

Si^fthrup  V.  Kr</.  43  App.  TMt.  2S4,  affirmed. 
(Argueii  May  3.  19i»l;  doiideii  May  17.  19  1.^ 

Appeal  frvnn  a  jib^irment  of  the  Apjx^llate  Division  of  the 
Supreme  Court  in  the   fourth  jmiioial  dejMrtmenl,  entered 
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October  2,  1899,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court 
at  a  Trial  Term. 

ThoTnaa  S.  Jones  for  appellants. 

■ 

Robert  Weil  and  Arnold  Charles  Weil  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin  and 
Werner,  JJ.     Dissenting :  Haight  and  Vann,  JJ. 


Felix  E.  Flandreau,  Eespondent,  v.  William  H.  Flandrow, 

Appellant. 

Flandreau  v.  Flandrow,  44  App.  Div.  618,  affirmed. 
(Argued  May  3,  1901;  decided  May  17,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  25,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Ahram,  Kling  for  appellant. 

Isaac  M,  Kapper  and  Thomas  E,  Pearsall  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  Bartlett,  Haioht,  Mar- 
tin, Vann  and  Werner,  J  J. 


Anna   M.    Cox,    Ap})ellant,   v,    Julia   A.   Wisner   et    al., 

Respondents. 

Cox  V.  Winner,  43  App.  Div.  591,  affirmed. 
(Argued  May  2,  1901;  decided  May  17,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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November  3,  1899,  in  favor  of  defendants,  upon  the  8ul)- 
niission  of  a  controversy  on  an  agreed  statement  of  facts, 
under  sections  1279-1281  of  the  Code  of  Civil  Procedure. 

John  M.  Shfdd  for  appellant. 

C/ucrUs  //.  Ot'iH  for  respciidents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Parker,  C-h.  J.,  Gray,  Bartlett,  Haight,  Mar- 
tin, Vann  and  Werner,  J  J. 


NoRBETH   Pfefpeb,  Respondent  and  Appellant,  v,  Praup 
Kling  et  al.,  Appellants  and  Respondents. 

Reported  below,  58  App.  Div.  179. 

(Submitted  May  13,  1901;  decided  May  17,  1901.) 

Motion  by  defendants  to  dismiss  plaintiflPs  appeal  from  cer- 
tain portions  of  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 23,  1901,  modifying  and  affirming  as  modified  a  judg- 
ment in  favor  of  plaintiflE  entered  upon  a  verdict  directed  by 
the  court. 

The  motion  was  made  upon  the  grounds  that  the  judg- 
ment was  not  appealable  to  the  Court  of  Appeals ;  that  the 
appeal  was  not  taken  within  the  time  limited  by  statute, 
and  that  the  plaintiff  has  omitted  to  furnish  the  required 
undertaking. 

Ahram  Klimj  for  motion. 

Clitrenct'  L,  Barh^v  opposed. 

Motion  denied,  without  costs. 

Motion  by  plaintiff  to  consolidate  the  two  returns  in  the 
above-entitled  action  by  adding  defendantt:'  notice  of  appeal 
to  the  return  filed  by  i)laintiff  granted,  witiiout  costs. 
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_  • 

John  C.  Myers,  Respondent,  v.  The  Sea  Beach   Railway 

Company  et  al.,  Appellants. 

Myers  V.  Sea  BeacJi  Bailway  Co.,  48  App.  Div.  673.  affirmed. 
(Argued  May  2,  1901;  decided  May  21,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  18,  1899,  modifying  and  atHrming  as  modified  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial. 

John  L.  WeUs  and  Henry  11.  Man  for  appellants. 

James  C,  Church  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Haight,  Mar- 
tin, Vann  and  Werner,  JJ. 


Anthony  H.  Lawatsoh,  Respondent,  v,  John  J.  Cooney, 

Appellant. 

Lawatech  v.  Vooney,  41  App.  Div.  617,  affirmed. 
(Argued  May  3,  1901;  decided  May  21,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
May  9, 1899,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

John  J,  Linnon  and  George  Van  Etten  for  apj>ellant. 
John  E,  Van  Etten  and  John  G,  Van  Etten  for  respondent. 

Judgment  affirmed,  with  cosU,  on  the  authority  of  Szuchij 
w.  Hillside  Coal  cfe   Iron  Co.  (150  N.  Y.  219);  no  opinion. 

Concur:  Gray,  Bartlett,  IlAiffur,  Martin,  Vann  and 
Werner,  JJ.     Not  voting  :  Parker,  (.-h.  J. 
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GKOKGii:  H.  Pkrkior,  Appellant,  v,  Wilbuk  S.    Peck, 

Respondent. 

Ptrrior  v.  Peck,  39  App.  I>iv.  390,  affirmed. 
(Argued  May  8.  1901;  decided  May  21,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  24,  1899,  affirmini?  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee. 

Willia7n  G,  Tracy  and  John  IL  Walrath  for  appellant. 

J,  Z.  Cheney  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Gray,   Bartlett,   Haight,  Martin,  Vann   and 
WsBNBB,  J  J.     Not  voting :  Parker,  Ch.  J. 


Henry  Ahr,  Respondent,  i\  Joel  M.  Marx,  Appellant. 

Ahr  V.  Marx,  44  App.  IMv.  391.  affirmed. 
(Submitted  May  3.  1901;  decided  May  21.  1901  j 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered 
December  6,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

y^itthan  Jdaytr  for  a])pellant. 
ILnnj  A.  Fnrtttet  for  resjx)ndent. 

Judgment  affirnieil,  with  ci>sts  and  ten  per  cent  damages, 
under  section  32r>l  of  the  Code  uf  Civil  Procedure;  no 
opinion. 

Concur:  Parkkr,  Ch.  .).,  Gray,  Rartlett,  Haight,  Mar- 
tin, Vann  and  WrKNKR,  J  J. 
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CoMMEBciAL  Bank,  Appellant,  v.  Irving  E.  Watebs, 

Hespoudeiit. 

Commercial  Bank  v.  Waters^  45  App.  Div.  441,  affirmed. 
(Argued  May  8,  1901;  decided  May  21,  1901.) 

Appeal  from  an  order  of  the'^  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  28,  1899,  sustaining  defendant's  exceptions  ordered 
to  be  heard  in  the  first  instance  by  the  AppeUate  Division  and 
granting  a  motion  for  a  new  trial. 

Horace  McGitire  for  appellant. 
Jerefniah  «/.  Hurley  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs ;  no  opinion. 

Concur:  Gray,  Bartlett,  Haight,  Martin,  Vann  and 
Werner,  J  J.    Not  voting :  Parker,  Ch.  J. 


Adam  R.  Wandling,  Respondent,  v.  Ithaca  Street  Railway 

Company,  Appellant. 

Wandling  v.  ItJiaca  Street  Ry,  Co.,  4.5  App.  Div.  629,  affirmed. 
(Argued  May  3,  1901;  decided  May  21,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  5,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

De  Forest  Van  Vlcet  for  appellant. 

Henry  G,  AtwaUr  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Gray,  Bartlett,  Haight,  Martin,  Vann   and 
Werner,  JJ.     Not  voting :  Parker,  Ch.  J. 
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Edwin   A.   Ames,   Kespondent,   v.   The  Manhattan    Life 
Insurance  Company  of  New  York,  Appellant. 

Ames  y.  Manhattun  Life  Ins.  Co.,  40  App.  Div.  465,  affirmed. 
(Argued  May  6.  1901;  decided  Hay  21,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Couit  in  the  first  judicial  department,  entered  June 
7,  1899,  upon  an  order  which  reversed  an  order  of  a  Trial 
Term  setting  aside  a  verdict  in  favor  of  plaintiff  and  granting 
a  new  trial  and  directed  judgment  for  the  plaintiff  upon  the 
verdict. 

EAmard  S,  RapaUo  for  appellant. 

George  W.  MiUer  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:  Gray,  Bartlbtt,  Haight,   Martin,  Vann  and 
Werner,  JJ.     Dissenting :  Parker,  Ch.  J. 


David  C.  Porter,  Appellant,  v.  Sxju.iL  S.  Thom,  Respondent, 

Impleaded  with  Another. 

Porter  v.  Thmi,  40  App.  Div.  34,  affirmed. 
(Argued  May  6,  1901;  decided  May  21.  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  28,  1899,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  an  order  denying  a  motion  for  a  new  trial. 

Albert  G.  McDonald  for  appellant. 

George  G,  Reynolda  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:   Parker,    Ch.    J.,    Gray,    Bartlett,    TIaight, 
Martin,  Vann  and  Werner,  JJ. 
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> 

Mart  A.  Denike,  Respondent,  v.  AsftAHAH  Denike  et  al., 

Appellants. 

Denike  y.  Denike,  44  App.  Div.  621,  affirmed. 
(Argued  May  6,  1901;  decided  May  21,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  12,  1S99,  reversing  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court 
on  trial  at  Special  Term  and  granting  a  new  trial. 

liaphael  J,  Moses  and  Miraheau  L,  Towns  for  appellants. 

Henry  J.  Morris  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  Babtlbtt,  Haight,  Mar- 
tin, Vann  and  Werner,  JJ. 


Ida  Seidelbach  et  al.,  Respondents,  v.  Eobert  L.  Xnaggs, 

Appellant. 

Seidelbaeh  v.  Knaggs,  44  App.  Div.  169.  affirmed. 
(Submitted  May  6,  1901;  decided  May  21,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  5,  1899,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Abraham  Cohen  for  appellant. 

G.  S.  JEspenscheid,  S,  M.  Meeker  and  2>.  K  Meeker  for 
respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlktt,  Haight,  Mar- 
tin. Vann  and  Werner,  JJ. 
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ff 

Nellie  R.  Kurtz,  Appellant,  v.  Eugene  Cliffobd  Potter 
and  RiVEB8iD£  Wheelmen  of  New  York,  Respondents. 

KurU  V.  JPbtter^  44  App.  Div.  262,  affirmed. 
(Argued  May  6,  1901;  decided  May  24,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  6,  1899,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court 
on  trial  at  Special  Term. 

George  C  Austin  and  Scott  McLanahan  for  appellant. 

Charles  Henry  Bailer  for  respondent  Potter. 

G,  Leslie  Harwood  for  respondent  Riverside  Wheelmen. 

Judgment  affinned,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Haioht,  Mar- 
tin, Vann  and  Werner,  JJ. 


Mary  A.  Denike,  Appellant,  v.  Mirabeau  L.  Towns  et  al., 

Respondents. 

Denike  v.  Towtu,  41  App.  Div.  625,  affirmed. 
(Argued  May  7,  1901;  decided  >lay  24,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  departulent,  entered  July 
14,  1899,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term. 

//.  J.  Morris  for  appellant. 

Raphael  J,  Moses  and  K,  J.  McOrossin  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:     Parker,    Ch.    J.,    Gray,    Bartlett,  Haioht, 
Martin,  Vann  and  Werner,  J  J. 
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Fredebiok  C.   Clabk    et  al.,   Appellants,  v,  William  O. 
ScHWABZWAELDKR  et  al.,  Respondents. 

Clark  V.  ikJhtoarzwaeUUr,  46  App.  Dlv.  628,  affirmed. 
(Argued  May  7,  1901;  decided  May  24.  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  19,  1899,  reversing  a  judgment  in  favor  of  plain- 
tiffs entered  upon  a  decision  of  the  court  at  a  Trial  Term 
without  a  jury  and  granting  a  new  trial. 

2?.  M.  Porter  for  appellants. 

Altnet  li.  Ldtson  for  respondents. 

Order  affirmed  and  judgment  absolute  ordered  against  the 
plaintiffs  on  the  stipulation,  with  costs ;  no  opinion. 

Concur:  Pabkeb,  Ch.  J.,  Gray,  Haight,  Martin  and 
Werner,  J  J.    Not  voting:  Bartlett  and  Vann,  JJ. 


William  E.  Uptegrove  et  al.,  Appellants,  v,  William  O. 
Sohwarzwaelder  et  al.,  Respondents. 

Upteffroee  v.  iSchwamDcielder,  46  App.  Div.  20,  affirmed. 
(Argued  May  7.  1901;  decided  May  24,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  depai*tment,  entered 
December  19,  1899,  reversing  a  judgment  in  favor  of  plain- 
tiffs entered  upon  a  decision  of  the  court  at  a  Trial  Term 
without  a  jury  and  granting  a  new  trial. 

D.  JU.  Porter  for  appellants. 

Almet  R.  Ldtson  for  respondents. 

Order  affirmed  and  judgment  absolute  ordered  against  the 
plaintiffs  on  the  stipulation,  with  costs ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  Haight,  Martin  and 
Werner,  JJ.     Not  voting ;  Bartlett  and  Vann,  JJ. 
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The  Binghamton  Trust  Company,  Respondent,  v.  Augustus 
G.  Wales,  as  Sheriff  of  tlie  County  of  Broome,  Appellant 

Binghamton  Trust  Co.  v.  Wales,  48  App.  Div.  630,  affirmed. 
(Argued  May  7,  1901;  decided  May  24,  1901.) 

Appeal  from  a  judgment  of  the  Aj)pellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Sep- 
tember 19,  1899,  rfiffirming  a  judgment  in  favor  of  plaintiff 
entered  upon  tlie  report  of  a  referee. 

T.  B.  Merchant  and  Z.  M,  Merchant  for  appellant 

W,  J,  Wehh  and  F.  W,  WeUh  for  respondent 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  Bartlett,  Haight,  Vann 
and  Werner,  J  J.     Not  sitting :  Martin,  J. 


Sarah  Cook,  Respondent,  v,  Joseph  White,  Appellant 
James  Conroy  et  al..  Respondents. 

Chok  V.  White,  48  App.  Div.  388,  ?iffirmed. 
(Argued  May  7,  1901;  decided  May  24,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  13,  1899,  affirming  a  judgment  establishing  the 
validity  of  the  will  of  Jane  Cunningham,  deceased,  entered 
upon  a  verdict  directed  by  the  court. 

John  T.  NirrUm  and  Francis  A.  McClonkey  for  appellant. 

WilUam  jV,  Dyhnan,  John  li,  Kxihn  and  Robert  Stewart 
for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Haight,  Mar- 
tin, Vanx  and  Werner,  JJ. 
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The  Pbesident,  Manaqebs  and  Company  of  the  Delaware 
AND  Hudson  Canal  Company,  Appellant,  v.  The  City  of 
Buffalo,  Respondent. 

i>.  <fe  //.  Canal  Co.  v.  City  of  Buffalo,  39  App.  Div.  333,  affirmed. 
(Argued  May  8, 1901;  decidwl  May  24,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Sapreme  Court  in  the  fourth  judicial  department,  entered 
April  4,  1899,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  an 
Equity  Term. 

George  Z.  Lewis  for  appellant. 

WiUiamfi  H.  Cuddebdch  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parkeb,  Ch.  J.,  Grat?,  Bartlett,  Haioht,  Mar- 
tin, Vann  and  Werner,  JJ. 


Moses  Petrie,  Respondent,  -y.  National  Bank  and  Loan 

Company,  Appellant. 

Petrie  v.  National  Bank  4h  Loan  Co,,  46  App.  Div.  634,  affirmed. 
(Argued  May  8, 1901;  decided  May  34,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  8,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

John  Lansing  for  appellant. 

Elon  R,  Brown  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartleti',  Haioht,  Mar- 
tin, Vann  and  Werner,  J  J. 


A      I 
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Oaromnk  B.  Van  Bokkklen,  Appellant,  v.  The  Travelers' 
Insurance  Company  of  Hartford,  Respondent. 

Van  Bokkden  v.  Travelers'  Ins.  Co.,  84  App.  Div.  899,  affirmed. 
(Argued  May  9.  1901;  decided  May  24,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  10, 1898,  in  favor  of  defendant  upon  the  submission 
of  a  controversy  on  an  agreed  statement  of  facts  under  sectiona 
1279-1281  of  the  Code  of  Civil  Procedure. 

George  Ed%mn  Joseph  for  appellant. 

W.  7*.  Prentice  and  Frank  V.  Johnson  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  Bartlett,  Haioht  and 
Werner,  JJ.     Dissenting :  Martin  and  Yann,  JJ. 


•«l«8    !m\       TmoTHY  A,  Hatton,  Respondent,  v.  The  Hilton  BRiDas 

CoNSTRrin"ioN  Company,  Appellant. 

BxtUMH  V.  J7i/li>fi  Brid9$  (hnHruetion  Co.,  4d  App,  Div.  S96.  affirmed. 
(Ar|ru«d  May  9»  1901;  decided  May  S4.  1901.) 

Appkal  from  an  onler  of  tlie  Appellate  Di\ision  of  the 
Supreme  l\>art  in  the  third  judicial  department,  entered  July 
7,  lSi^9«  reversing  a  judgment  in  favor  of  defendant  entered 
ttiK>n  a  verdict  directeil  bv  the  court  and  s^rantiiur  a  new  trial. 

K  ^  ^  J  '•*  /  n\  A>'<.;  \k^  for  appellant, 

•/.3'*.v<  II'  /.Ij/.-'*  fv*r  re«!i|x>nderu 

Orvier  afSnued  azul  ju^krment  absv^Inte  ordend  against 
detV:uU:i5  v>u  i:;o  c^rli^u^Ation,  with  ckx>^:  no  oi^inkm. 

Oo-K-ur:  BxicriJKTr.  IIav-ht.  Makhx  azxl  Vaxx  JJ.  Xot 
vv>i;-i::    r.vsa^iTX   Ch.    J.,  a::d   AVirjtSKJt^    J, 
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Herman  J.  Kumbebqek  et  al.,  Appellants,  v.  The  Conobesb 

Spkino  Company,  Sespondent. 

Kumberger  v.  Cangren  Spring  Co,,  45  App.  DIv.  629.  reversed. 
(Argued  May  15,  1901;  decided  May  24,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  third  judicial  department,  entered 
November  29,  1899,  affirqning  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial. 

Charles  S.  Lester  for  appellants. 

Edgar  T.  Brackett  for  respondent. 

Per  Curiam.  When  this  case  was  here  before,  (158  N.  T. 
339),  a  judgment  recovered  by  the  plaintiffs  upon  a  verdict 
which  had  l)een  directed  by  the  court,  was  reversed  and  a  new 
trial  was  ordered  upon  two  grounds.  The  suit  was  to  recover 
the  purchase  price  of  a  gas  engine,  which  the  plaintiffs  had 
sold  to  the  defendant  under  a  contract  between  them,  as 
expressed  in  a  written  proposal  of  the  former  "  to  furnish  and 
erect  in  their  building  *  *  *  one  White  and  Middleton 
gas  engine  of  six  actual  horse  power,  put  up  complete,  includ- 
ing all  necessary  connections,  etc.,  *  *  *  leaving  engine 
in  satisfactory  working  order  and  ready  for  driving  belt,  for 
the  sum  of  $700,  payable  thirty  days  after  satisfactory  com- 
pletion of  the  contract,"  etc.  The  engine  was  erected  upon 
t]ie  defendant's  premises  at  Saratoga  Springs,  in  this  state, 
and,  after  being  in  operation  for  about  two  days,  it  failed  to 
work  satisfactorily,  because  of  the  instability  of  the  founda- 
tion upon  which  it  was  erected.  The  defense  to  the  action 
was  tliat  the  plaintiffs  had  failed  to  perform  their  contract, 
in  erecting  the  engine  upon  an  improper  foundation,  and  a 
counterclaim  was  set  up  for  damages  sustained  by  the  defend- 
ant. When  the  parties  came  to  the  trial,  the  plaintiffs  gave 
evidence  with  respect  to  circumstances  under  which  the  con- 
tract was  entered  into,  which  bore  upon  the  question  as  to 
whether  there  was  any  Understanding  between  the  parties  as 
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to  the  uecosisity  of  a  proper  place  being  provided  upon  the 
defendant's  premises  by  one  or  the  other  of  theni  for  the  erec- 
tion of  the  engine.  A  conflict  arising  upon  the  evidence,  by 
reason  of  that  which  was  given  on  the  part  of  the  plaintififs, 
to  the  effect  that  tlie  defendant  would  provide  a  suitable  placje 
for  the  engine,  being  contradicted  by  the  testimony  of  one  of 
the  defendant's  officers,  we  held  that  the  question  of  fact 
should  have  been  submitted  to  the  jury  for  determination. 
Tlie  further  ground,  upon  which  our  previous  determination 
was  rested,  was  that  while  the  contract  itself  did  not  require 
tliat  the  plaintiffs  should  furnish  the  foundation  or  the  proper 
place  for  the  engine,  still  the  plaintiffs  owed  the  duty,  by 
reiison  of  their  peculiar  knowledge  and  experience,  when  per- 
forming their  part  of  the  contract  relating  to  the  setting  up 
of  the  engine  in  a  condition  for  its  satisfactory  working,  to 
see  to  it  whether  there  was  a  proper  foundation,  and,  if  not, 
then  to  inform  and  advise  the  defendant's  officers.  If  the 
plaintiffs  neglected  their  duty  in  that  respect,  there  would  be 
a  question  as  to  whether  the  defendant  was  not  entitled  to 
recover  any  damages,  which  resulted  from  the  engine  subse- 
quently being  so  disabled  as  not  to  be  able  to  do  the  work 
demanded  of  it.  What  was  said  in  the  opinion  was  this  :  "  If 
the  plaintiffs  suffered  the  engine  to  be  erected  upon  an  inade- 
quate and  improper  foundation,  when  a  word  of  advice  to  the 
defendant's  officers  might  have  caused  them  to  provide  a 
proper  place,  then  the  plaintiffs  should  fairly  be  held  respon- 
sible for  any  conse<iuent  damage  which  was  a  direct  result/' 

Upon  the  new  trial  which  was  had,  we  do  not  find  the  same 
conflict  in  the  evidence  which  existed  on  the  tirst  trial,  with 
resj>ect  to  there  l>eing  any  understanding  between  the  parties 
as  to  whether  one  or  the  other  of  them  should  provide  the 
foundation  ujK^n  which  the  engine  was  to  )>e  erected.  The 
issue  between  the  j>arties  ujK>n  the  last  trial  was  submitted  to 
the  determination  of  the  jury,  and,  because  of  certain  errone- 
neinis  rt^fusals  on  the  part  of  the  trial  judge  to  instruct  the 
jury,  we  are  eomj>elleil  to  ortler  a  new  trial. 

The  plaint itis'  c\>un<el  asked  the  court  to  charge,  as  a  mat- 
ter of  law,  **that  the  contract  divl  not  nnpure  that  the  plain- 
tiffs should  furnish  the  foundation.**     The  court  dei*lined  so  to 
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charge,  saying  that  he  would  leave  it  to  tlie  jury.  To  which 
ruling  the  plaintifis'  counsel  excepted.  That  was  an  error 
upon  the  part  of  the  trial  judge.  Under  our  opinion,  it  was 
distinctly  held  that  the  contract  did  not  require  that  the  plain- 
tiffs should  furnish  the  foundation  for  the  engine.  The  only 
reason,  upon  the  previous  trial,  why  that  question  should  have 
been  submitted  to  the  jury,  was  because  the  plaintiffs'  evidence 
had  opened  the  door  to  an  inquiry  into  the  circumstances  whicli 
affected  the  performance  of  the  contract  and  bore  upon  the 
understanding  of  the  parties,  and  a  conflict  resulted  upon  an 
issue  thus  tendered,  which  left  a  question  of  fact  to  be  deter- 
mined by  the  jury.  Upon  the  present  trial,  as  it  has  been 
observed,  there  was  no  such  conflict  in  the  evidence  and  the 
plaintiffs  were  entitled,  as  matter  of  law,  to  have  the  jury 
instructed  as  requested. 

Furthermore,  there  was  error  committed  in  the  refusal  of 
the  request  made  by  the  plaintiffs'  counsel  to  the  trial  judge 
to  charge  the  jury  "  that  the  plaintiffs  were  entitled  to  a  verdict 
for  the  contract  price  of  the  engine,  subject  to  diminution  of 
any  damages  which  the  defendant  suffered  by  reason  of  the 
plaintiffs'  neglect  to  inform  defendant  that  the  floor  was  an 
insufficient  foundation."  The  request  resumes,  in  effect,  the 
whole  difficulty  and  involves  the  real  point  of  the  case.  Under 
our  previous  opinion,  the  rule  was  laid  down  for  the  case  that 
if  the  plaintiffs  neglected  to  perform  the  duty  resting  upon 
them,  of  informing  the  defendant's  officers  if  the  foundation 
furnished  was  inadequate  and  improper  for  the  satisfactory 
working  of  the  engine,  tlien  they  should  be  held  responsible 
for  any  consequent  damage  to  the  defendant,  which  was  a 
direct  result  of  that  neglect  of  duty.  If  the  trial  judge  had 
charged  as  requested,  the  jury  could  then  have  determined 
the  issue  between  the  parties  upon  the  true  principle  which 
should  govern  the  determination. 

For  the  errors  pointed  out;  we  think  there  should  be  a 
reversal  of  the  judgment  and  a  new  trial  should  be  ordered, 
with  costs  to  abide  the  event. 

Pabkkr,  Ch.  J.,  Gray,  O'Brien,  Martin,  Oullen  and 
Werner,  JJ.,  concur;  Landon,  J.,  not  sitting. 

Judgment  reversed,  etc. 
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Morton  B.  Fox  et  al.,   Appellants,  v.  Jamks  Fbs  et  al., 

Eeepondents. 

(Submitted  May  20,  1901 ;  decided  May  24,  1901.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
167  N.  Y.  44.) 


OcTAvius  O.  Cottle  et  al.,  as  Executors  of  John  J.  P.  Bead, 
Deceased,  Appellants,  v.  The  Masine  Ba^ik  of  Buffalo, 
Respondent. 

(Submitted  May  20,  1901;  decided  May  24,  1901.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
166  N.  Y.  63.) 


Chatfield  Leonasd,  as  Receiver  of  Cubtis  A.  Babnum,  a  I67c  595 
Judgment  Debtor,  Appellant,  v.  Curtis  A.  Babnuh  et  al.,  !^  ^^ 
Respondents,  Impleaded  with  Another. 

Smith  ▼.  Barnum,  50  Hun,  602,  appeal  dismissed. 
(Argued  April  19,  1901;  decided  June  4,  1901.) 

Appeal  from  a  final  judgment  in  favor  of  defendants, 
entered  November  9,  1900,  upon  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment reversing  an  interlocutory  judgment  of  Special  Term 
overruling  demurrers  to  the  complaint. 

Clarence  L,  Barher  iist  appellant. 

Ca/rlUm  B,  Pierce  for  respondents. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:  Parker,  Ch.  J.,  O'Brien,  Bartlbtt,  Vann,  Lan- 
DON  and  Cdllen,  J  J.    Not  sitting :  Martin,  J. 


596  MEMORANDA. 

Otis  Corbbtt,  Kespondent,  v.  The  Spring  Garden  Insur- 
ance Company,  Appellant. 

CMfeU  V.  dpring  Garden  Ins,  Co.,  40  App.  Div.  028,  affirmed. 
(Argued  April  22,  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
23,  1899,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

Eiga/r  J,  Nathan  and  Michad  H,  Gardozo  for  appellant. 

John  E.  Pa/r8on8  and  Frands  Dwight  Dowley  for 
respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,   O'Brien,   Bartlbtt,   Martin, 
Yank,  Landon  and  Cullen,  JJ. 


Edward  Hitohoook,  Respondent,  v.  The  Cfty  of  Syracuse, 

Appellant. 

Htteheoek  v.  City  of  Syracuse,  41  App.  Div.  623,  affirmed. 
(Argued  April  26,  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  8,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Jaines  S.  Thym  and  Jf.  Z.  Haven  for  appellant. 

(Janfidd  I.  lieymon  and   George  IL  Sears  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:    Parker,    Ch.   J.,   O'Brien,    Bartlett,    Vann, 
Landon  and  Cullen,  JJ.     Not  sitting :  Martin,  J. 


MEMORANDA.  597 

RuFus  M.  Choate,  Respondent,  v.  The  City  of  Bttffaix) 

Appellant. 

Choate  v.  City  of  Buffalo,  S9  App.  Div.  879,  affirmed. 
(Submitted  April  26,  1901;  decided  June  4,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  made 
March  22,  1899,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on  trial 
at  Special  Term  and  granting  a  new  triaL 

W.  IT.  Cuddehack  for  appellant. 

f 

Lochwood  cfe  Lookwood  for  respondent 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs ;  no  opinion. 

Concur:  Pabkeb,  Ch.  J.,  O'Bbibn,  Babtlstt,  MABfUN, 
Vann,  Landon  and  Cullen,  J  J. 


John  N.  Lookwood,  Respondent,  t>.  The  Citt  of  BuffalOi 

Appellant. 

Lock/mod  ▼.  City  of  Buffalo,  52  App.  Div.  621,  affirmed. 
(Submitted  April  26,  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  6, 1900,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Terni* 

W.  H.  Cuddehack  for  appellant. 

Stephen  Lockwood  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Pabkeb,  Ch.  J.,  O'Bbien,   Babtlbtt,  Mabtto, 
Vann,  Landon  and  Cullen,  JJ. 


S98  MEMORANDA. 

Jahbb    C.    Austik,    Appellant,    v.   Elizabeth  E.  Hiokok, 

Respondent. 

Auitin  y,  Hiekok,  42  App.  Div.  625,  affirmed. 
(Submitted  April  26,  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  20,  1899,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

George  Clmton  and  Marim  Cla/rh  for  appelhmt. 

William  Burnet  Wright,  Jr.,  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Parkeb,  Ch.  J.,  O'Bbibn,  Baktlbit,  Mabtik, 
Yank,  Landon  and  Cullen,  JJ. 


Alonzo  E.  De  Baun,  Respondent,  v.   Stuabt  H.  MoobB| 

Appellant. 

De  Baun  ▼.  Moore,  32  App.  Div.  397,  affirmed. 
(Argued  April  26,  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  13,  1898,  in  favor  of  plaintiff  upon  the  submission  of 
a  controversy  on  an  agreed  statement  of  facts  under  sectionB 
1279-1281  of  the  Code  of  Civil  Procedure. 


Leslie  M.  Dwaid  for  appellant. 
Wheder  H.  Peckhain  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:    Pabkeb,  Ch.  J.,  O'Beien,  Babtlbtt,  MAsmr^ 
Vann  and  Landon,  JJ.    Not  sitting :  Cullen,  J. 


MEMORANDA.  599 

Ohables  p.  Stbvenson,  Appellant,  v.  Edwin  D.  Fox, 

Respondent. 

Sieveruon  v.  Fbx,  40  App.  Div.  354,  affirmed. 
(Argued  May  14, 1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
August  14,  1899,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

David  B.  Ogden  and  Robert  Girven  for  appellant 

Charles  W.  Zaring  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Lan- 
DON,  Oullbn  and  Werner,  JJ. 


Esther  A.  Hdlse  et  al..  Appellants,  v,  William  T.  Bacon  et 

al..  Respondents. 

HuUe  V.  Batxm,  40  App.  Div.  89,  affirmed. 
(Argued  May  14,  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  18,  1899,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

A.  A,  Spear  for  appellants. 

Thomas  J,  Ritohy  Jr,^  and  George  C.  Case  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Landon 
and  Werner,  J  J.    Not  sitting :  Cullen,  J. 


600  MEMORANDA. 

Saoeb  Manufactueing  Company,  Appellant,  v.  Fsank  Suii- 

LiVAN  Smith,  Kespondent. 

Soger  Manufacturing  Go.  v.  Smith,  46  App.  Div  858,  affirmed. 
(Argued  May  14,  1901;  decided  June  4,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  22, 1899,  reversing  a  judgment  in  favor  of  plaintifE 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury  and  granting  a  new  trial. 

Ibcloo  Adler  for  appellant. 

O.  Walter  Ariz  and  Frederic  W.  Frost  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Landon, 
OuLLEN  and  Werner,  JJ. 


107b  600'      Lizzie  Hand,  Appellant,  v.  Supreme  Council  of  the  Botal 
^^.?®_???  Arcanum,  Respondent. 

Hand  v.  Supreme  Council,  44  App.  Div.  484,  affirmed. 
(Argued  May  14.  1901;  decided  June  4,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  28, 1899,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  granting  a 
new  trial. 

/^7<v•  R.  (raf4>n^  for  appellant. 

-«S.  M,  LinMty  for  respondent. 

Order  aflirmod  and  judgment  al>solnte  ordered  for  defend- 
ant on  the  stipulation,  with  costs,  on  opinion  below. 

Concur:  Parkkr,  Ch.  J.,  Grav,  O'Brien,  Martin,  Lan- 
don and  WkrnkiC  JJ.     Not  sitting:  Cullkn,  J. 


MEMORANDA.  601 

New  York  Investment  and  Improvement  Company,  Appel- 
lant, V.  Joseph  J.  Cosorove  et  al.,  Bespondents. 

N.  T.  Investment  d  Imp.  Co.  v.  Cosgrove,  47  App.  Div.  85,  affirmed. 
(Argued  May  15,  1901;  decided  June  4,  1901.) 

Appeal  from  a  jadgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 1,  1900,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  bj  the  court  on 
trial  at  Special  Term. 

Alfred  B.  Cruikshmih  for  appellant. 

Joseph  A,  Flannery  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Lan- 
DON,  CuLLEN  and  Werner,  JJ. 


Sylvia  Von  Beok,  Respondent,  v,  Huoo  A.  Thomsen  et  al., 

Appellants. 

Von  Beck  v.  Thomsen,  44  App.  Div.  878,  affirmed. 
(Argued  May  15,  1901 ;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 15,  1900,  in  favor  of  plaintiif  upon  the  submission  of  a 
controversy  on  an  agreed  statement  of  facts  under  sections 
1279-1281  of  the  Code  of  Civil  Procedure. 

Louis  C.  Raeyener  and  Eugene  N.  Rohmson  for  appellants. 

WUlicmh  O.  Dames  for  respondent. 

Judgment  affirmed,  with  costs ; '  no  opinion. 
Concur :  Parker,  Cli.  J.,  Gray,  O'Brien,  Martin,  Lan- 
DON,  Cullen  and  Werner,  JJ. 
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602  MEMORANDA. 

Annbttb  B.  Mabkoe,  Appellant,  v,  Amebioan  Suiuett  Coic- 

PANT,  Respondent. 

Markoe  ▼.  Ameriecm  Surety  Oo„  44  App.  Div.  385,  affirmed. 
(Argued  May  16,  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  8,  1899,  upon  an  order  reversing  a  judgment  in 
favor  of  plaintifE  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  and  directed  judgment  for  defendant. 

Flamen  B,  Candler  for  appellant. 

Horace  E,  Deinvag  and  Henry  C.  WiUcox  for  respondent 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Pai^er,  Ch.  J.,  Gray,  O'Brien,  Martin,  Lan- 
DON,  CuLLEN  and  Werner,  JJ. 


Ann  MoManus,  Respondent,  v.  The  Western  Assitranoe 
Company  of  Toronto,  Canada,  Appellant. 

MeMdntu  v.  Western  Assurance  Co. ,  48  App.  Div.  550,  affirmed. 
(Argued  May  16,  1901;  decided  June  4»  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  27,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

George  A.  Stea/rfis  for  appellant 

TTiaddeus  D,  Kenneaon  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Lanix)N 
and  Werner,  JJ.    Not  sitting :  Cullbn,  J. 


MEMORANDA.  603 

Martha  W.  Spabling,  Appellant,  v.  Geobge  Wells  et  al., 

Eeepondente. 

SpaHing  v.  WeiU,  41  App.  Div.  617,  affirmed. 
(Argued  May  17,  1901;  decided  June  4.  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
May  8,  1899,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  an  order  denying  a  motion  for  a  new  trial. 

John  J.  Linson  for  appellant. 

WiUiamfi  D.  Brinnier^  AVoah  8.  Newcomh  and  John,  W. 
Sea/ring  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Cdl- 
LEN  and  Werner,  J  J.     Not  sitting :  Landon,  J. 


Rbbbooa   Hattersley,  Appellant,    v.   Sarah   Hatterslsy, 

Eespondent. 

EaUerdey  v.  HatterOey,  42  App.  Div.  630,  affirmed. 
(Argued  May  17,  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
July  12,  1899,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  and  an 
order  denying  a  motion  for  a  new  trial. 

Ednjoa/rd  J.  Meegcm  for  appellant. 

Joh/n,  H.  Rea  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Cul- 
LEN  and  Werner,  JJ.     Not  sitting :  Landon,  J. 


604  MEMOKANDA. 

Mart  Rebeckja  Murphy,  Individually  and  as  Executrix  of 
Frboeriok  G.  Murphy,  Deceased,  Appellant,  v.  William 
E.  Murphy,  Individually  and  as  Executor  of  Thomas  J. 
Murphy,  Deceased,  Respondent. 

Murphy  ▼.  Murphy,  44  App.  Div.  546,  affirmed. 
(Submitted  May  17,  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  25,  1899,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  directed  by  the  court. 

Robert  H.  Roy  and  John  Naumer  for  appellant. 

WiUiam  If.  Dyhman  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Landon 
and  Werner,  JJ.    Not  sitting :  Cullen,  J. 


John  H.  Gaas,  Bespondent,  v.  Mary  J.  Souther,  Appellant, 

Impleaded  with  Others. 

Qam  y.  Souther,  46  App.  Div.  256,  affirmed. 
(Submitted  May  17,  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  27,  1899,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  Queens  County  Court  in 
an  action  to  foreclose  a  mechanic's  lien. 

Walte?'  Large  for  appellant. 

John  F.  Brush  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,  Ch.  J.,  Gray,  O'Brien,  Landon  and 
Werner,  J  J.     Taking  no  part :  Martin  and  Cullen,  J  J. 


MEMORANDA.  605 

William  Yaw,  Respondent,  v,  Valentine  F.  Whitmobb  et 

al.,  Appellants. 

Yaw  V.  Whitmore,  46  App.  Div.  422,  affirmed. 
(Argued  May  20,  1901;  decided  June  4,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  3,  1900,  sustaining  plaintiffs  exceptions  ordered  to 
he  heard  in  the  first  instance  by  the  Appellate  Division  and 
granting  a  motion  for  a  new  trial. 

Joseph  W,  Taylor  for  appellants. 
George  H.  Harris  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff, 
on  the  stipulation,  with  costs ;  no  opinion. 

Concur:  Pabkeb,  Ch.  J.,  Gray,  O'Bbibn,  Martin,  Lan- 
DON  and  CuLLEN,  JJ.     Not  sitting :  Werner,  J. 


Russell  Johnson  et  al..  Composing  the  Firm  of  Johnson 
Brothers,  Respondents,  v,  Howard  T.  Alexander  et  al., 
Appellants,  Impleaded  with  Others. 

Johnton  v.  Alexander,  46  App.  Div.  6,  affirmed. 
(Argued  May  20,  1901;  decided  June  4,  190].) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  Decem- 
ber 8,  1899,  reversing  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  grantuig  a  new  trial. 

Geo7'ge  S.  Coleman  for  appellants. 

Carlisle  Norwood  for  respondents. 

Order  aflirmed  and  judgment  absolute  ordered  for  plaintiffs 
on  the  stipulation,  with  costs,  on  opinion  below. 

Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Lan- 
DON,  Cullen  and  Werner,  JJ. 


N 


606  MEMORANDA. 

Sabah  M.  Disbbow,  Respondent  and  Appellant,  v.  Griffik 
B.  DiSBROW,  Individually  and  as  Trustee,  et  al.,  Appellants 
and  Respondents,  Impleaded  with  Others. 

Ditibrow  v.  Ditbraw,  46  App.  Div.  Ill,  a&med. 
(Argued  May  21,  1901;  decided  June  4,  1901.) 

Cboss- APPEALS  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department,  entered 
January  31,  1900,  which  affirmed  an  interlocutory  judgment 
of  Special  Term  directing  the  removal  of  the  defendants 
Griflfen  B.  Disbrow  and  George  A.  Disbrow  as  trustees,  and 
directing  an  accounting,  and  modified  and  affirmed  as  modified 
a  final  judgment  entered  upon  the  report  of  a  referee. 

Jdcoh  F.  MiUer  for  defendants,  appellants  and  respondents, 

r 

James  £.  Fancher  for  plaintiff,  respondent  and  appellant. 

Judgment  affirmed,  without  costs ;  no  opinion. 
Concur :  Pabkeb,  Ch.  J.,  Gbay,  O'Bbibn,  Mabtin,  Lan- 
DON,  CuLLBN  and  Webneb,  J  J. 


Fbancis    T.   Walton,   Respondent,   v.   Robebt  A.   Chbse- 

BBouGH,  Appellant. 

WalUmy,  Cfu^ebrough,  89  App.  Div.  665,  affirmed. 
(Argued  May  21,  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  10,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Williain  C.  Caiamaun  for  appellant. 

Maurice  Rapp  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:   Pabkeb,  Ch.  J.,  Gbay,  O'Bbien,  Mabtin,  Lak- 
DON,  CuLLEN  and  Webneb,  JJ. 


MEMORANDA.  607 

« 

Joseph  W.  Cody,  et  al.,  Copartners  under  the  Finn  Name  of 
Joseph  W.  Cody  &  Company,  Appellants,  v.  The  Turn 
Vebein  of  the  City  of  New  York  et  al.,  Respondents. 

Cody  V.  Turn  Verein,  48  App.  Dlv.  379,  aiHrmed. 
(Submitted  May  21,  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  26,  1900,  afiirming  a  judgment  in  favor  of  defend- 
ants  entered  upon  the  report  of  a  referee. 

William  H.  Newman  and  Albert  J.  Adwm%^  Jr.^  for 
appellants. 

A.  J.  Simpson  and  Benjamn^n  iT.  Cardozo  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Lan- 
DON,  CuLLBN  and  Werner,  JJ. 


Marie  B.  Perry,  Respondent,  v.  The  Bankers'  Life  Insur- 
ance Company  of  the  City  of  New  York,  Appellant. 

Perry  v.  Bankertf  Life  Ins.  (h,,  47  App.  Div.  567,  affirmed. 
(Argued  May  21,  1901;  decided  June  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Febru- 
ary 23, 1900,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a  jury. 

lioger  Foster  and  William,  G.  Darner  for  appellant. 

Herbert  IL  Oiihhe^  Alan  J),  Kenyo7i  and  William  H. 
Shepard  for  respondent. 

Judgment  affinned,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Lan- 
DON,  CuLLBN  and  Werner,  JJ. 
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I^KKTUA  Albbing,  08  AdminLstratrix  of  Elmer  S.  Albring, 
Deceafied,  Appellant,  v.  New  Yobk  Central  and  Hudbon 
KivER  Railroad  Company,  Respondent. 

(Submitted  June  8,  1901;  decided  June  4.  1901.) 

Motion  for  reargiirnent  denied,  without  costs.     (See  166  N. 
Y.  287  ;  167  N.  Y.  529.) 


Augusta  Q.  Genet,  Respondent  and  Appellant,  v.  The  Presi- 

Case  2  DENT,  Managers  and  Company  of  The  Delaware  and 

,h170    284|         Hudson  Canal  Company,  Appellant  and  Respondent. 

Same,  Respondent  and  Appellant,  v.  Same,  Appellant  and 

Respondent. 

Genet  ^,  D,  AE,  Canal  Co.,  88  App.  Div.  681,  reyened. 
(Argued  April  19,  19ol;  decided  June  4,  1901.) 

Cross- APPEALS  from  two  judgments  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  April  7,  1899,  affirming  two  judgments  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee. 

Frank  E.  Smith  for  defendant,  appellant  and  respondent. 

George  C,  Genet  for  plaintiff,  respondent  and  appellant, 

CuLLKN,  J.  These  two  actions,  the  same  in  character,  are 
similar  to  one  hitherto  reviewed  bv  this  court,  a  report  of 
which  may  be  found  in  lt>8  N.  Y.  page  173.  The  cases  were 
tried  and  determined  before  our  decision  in  the  case  cited,  and 
the  plaintiff  was  allowed  the  value  of  the  small  coal  passing 
through  a  half-inch  mej^h.  AVe  have  held  that  the  plaintiff 
was  onlv  entitled  to  tlie  ciuitraet  rovaltv  of  twelve  and  a  half 
emits  a  ton  on  such  ci^al,  not  its  A'alue.  In  accordance  witli 
our  dei»isiim  in  the  previ^ms  case,  we  must,  therefore,  reduce 
plaintiff's  nH.x>veries  in  these  actions  to  the  amounts  of  such 
n^valties. 

The  plaintiff  api>eak\l  because  she  was  not  allowed  the  value 
of  culm  ust^^  hv  the  defendant  under  its  boilers  at  the  mines. 
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The  referee  has  found  that  the  defendant  did  not  take  or 
consume  any  culm  which  belonged  to  the  plaintiff.  This  find- 
ing of  fact  having  been  unanimously  affirmed  by  the  Appel- 
late Division  is  conclusive  upon  us,  and  we  cannot  look  into 
the  record  to  see  if  there  was  evidence  to  support  it.  {Mar- 
den  V.  Dorihy^  160  N.  Y.  39.)  The  plaintiff's  appeal  must, 
therefore,  fail. 

The  judgment  in  each  action  must  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event,  unless  the  plaintiff 
stipulates  to  reduce  her  recovery  of  damages  in  action  No. 
"  4 "  to  the  sum  of  $2,907.58,  and  her  extra  allowance  to 
$145.35,  and  in  action  No.  "  6  "  her  recovery  of  damages  to 
the  sum  of  $2,026.97,  and  her  extra  allowance  to  $101.35,  in 
which  case  the  judgments  as  reduced  are  affirmed,  without 
costs  of  appeal  in  this  court  to  either  party. 

Parkeb,  Oh.  J.,  O'Brien,  Bartlett,  Martin,  Vann  and 
Landon,  JJ.,  concur. 

Judgment  accordingly. 


James  V.  Lawrence,  as  Sole  Surviving  Partner  of  the  Firm 
of  Lawrence  Bros.,  Appellant,  y.  John  Dawson  et  al., 
Bespondents,  Impleaded  with  Others. 

Lawrence  v.  Batoson,  50  App.  Div,  570,  affirmed. 
(Submitted  May  22,  1901;  decided  June  11,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  23,  1900,  affirming  a  judgment  of  Special  Term  in  an 
action  to  foreclose  a  mechanic's  lien. 

Ralph  Earl  Prime^  Jr,^  for  appellant. 

FramJc  M.  Tiohenor  for  respondents. 

Judgment  affirmed,  without  costs  to  either  party ;  no 
opinion. 

Concur :  Parker,  Oh.  J.,  Gray,  O'Brien,  Martin,  Cullen 
and  Werner,  J  J.     Not  sitting :  Landon,  J. 
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Dennis  B.  Wigoins,  Respondent,  v.  Willet  E.  Hazard, 
Appellant,  Impleaded  with  Others. 

Wiggins  v.  Hazard,  33  App.  Div.  628,  affirmed. 
(Argued  May  23,  1901;  decided  June  11,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  24,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  an  Equity 
Term. 

Ff*ank  F,  Williams  for  appellant. 

W(dt^r  S.  Jenkins  and  Joseph  V,  Seaver  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parkek,  Ch.  J.,  Gray,  O'Brien,  Martin,  Lan- 
DON,  CcLLEN  aud  Werner,  JJ. 


The  Chicack)  Lumbering  Company  of  Michioan,  Respondent, 

V,  Adam  Hartman,  Appellant. 

Chicago  Lumbering  Co,  v.  Hartinan,  37  App.  Div.  630,  affirmed. 
(Argued  May  23,  1901;  decided  June  11, 1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department^  entered 
January  24,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

John  Cunneen  for  appellant. 

I^iois  T.  Payne  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Lak- 
DON,  CuLLEN  and  Werner,  JJ. 


MEMORANDA.  611 

Laura.   Wbbner,    Appellant,  v,   Cabmino    Padula    et  al., 

Respondents. 

Werner  v.  Padula,  49  App.  Div.  135,  affirmed. 
(Argued  May  U,  1901;  decided  June  11,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Sapreme  Court  in  the  first  judicial  department,  entered  March 
14,  1900,  reversing  %  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a  jury 
and  granting  a  new  trial. 

Maurice  Rapp  for  appellant. 

George  II.  Taylor ^  Jr.^  for  respondents. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ants on  the  stipulation,  with  costs,  on  opinion  below. 

Concur:  Gray,  O'Brien,  Martin,  Landon,  Cullen  and 
Werner,  JJ.     Not  sitting :  Parker,  Ch.  J. 


Minnie  E.  Hallett  et  al.,  as  Administrators  of  Edgar  A. 
Hallett,  Deceased,  Appellants,  v.  The  New  York 
Central  and  Hudson  River  Railroad  Company, 
Bespondent. 

(Submitted  June  3.  1901;  decided  June  11,  1901.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
167  N.  Y.  543.) 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Sidney  L.  Kowland  et  al.,  as  Executors  of  Thomas  R. 
Everett,  Deceased  Respondents;  Robert  J.  Shadbolt, 
Appellant. 

(Submitted  June  3,  1901;  decided  June  11,  1901.) 

Motion  for  reargument  denied,  witli  ten  dollare  costs.    (See 
166  N.  Y.  641.) 
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May  C.  Louise  Colwell,  Kespondent,  v.  The  Chapteb- 
Genekal  of  America,  Knights  of  St.  John  and  Malta, 
Appellant. 

ChtwOly,  Chapter- General  of  America,  K.  ofSt.  J.tfkM.,  59  App.  Div.  821, 
appeal  dif  missed. 
(Argued  June  8,  1901;  decided  June  11, 1901.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  March  27,  1901,  atiinning  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an  order  denying 
a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  grounds  that  the  Appellate 
Division  has  unanimously  decided  that  the  verdict  is  sup- 
ported by  the  evidence ;  that  no  question  of  law  is  presented 
for  review ;  that  there  are  no  exceptions  in  the  case,  and  the 
exceptions  appearing  in  the  return  are  frivolous. 

/.  ?rt'wton   WiUiania  for  motion. 

Oeorye  IL  Bruce  opposed. 

Motion  grantod  and  appeal  dismisseil,  with  costs. 

Abraham  i .  Pratf,  an  Infant,  Apj>ellant,  i\  Martha  John- 
ston, Respondent,  Impleaded  with  Others. 

Phi/I  V.  Jvhnaioti^  59  App.  Div.  52,  appeal  dismissed. 
(Argucil  June  8.  1901:  decided  June  11,  1901.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
doj>artment,  entered  March  11,  1901,  atiirming  a  judgment 
in  favor  of  defendant  entereil  ujH>n  a  dismissal  of  the  oom- 
plaint  hv  the  ev>urt  at  a  Trial  Term. 

The  motion  wtis  made  u}kmi  the  ground  that  the  appellant 
had  faiUnl  to  lile  a  pr\>jx*r  undertaking  as  required  by  section 
ir.^ir^  of  the  IVxle  of  Civil  Prvx-inlure. 

//"*ry  /^  ir/.\\\r'.,>»  for  nu»iii^!K 

Xo  one  op}HVi<\i. 

Mv>:ii>n  :rrAnii\l  and  a:^;vA«  vJi>m:s!k^U  with 
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RicHABD  C.  La  Tourbttb,  Appellant,  v.  Jbnnie  B.  La  Tou- 

RETTE,  Keepoiident. 

La  Tcurette  v.  La  Tourette,  54  App.  Div.  187,  appeal  dismissed. 
(Argued  June  8,  1901;  decided  June  11,  1901.) 

MonoN  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  November  23,  1900,  affirming  a  judg- 
ment in  favor  of  defendant  entered  upon  a  dismissal  of  the 
complaint  by  the  court  on  trial  at  Special  Term. 

The  motion  was  made  upon  the  ground  that  no  questions  of 
law  are  raised  by  the  appeal  that  are  reviewable  in  this  court. 

Faryay  H.  Carpetiter  and  John  R,  Reid  for  motion. 
Damd  Thornton  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs,  and  ten 
dollars  costs  of  motion. 


167a  618 
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James  Reynolds,  Respondent,  r.  Mayok,  Lane  &  Company, 

Appellant. 

Reported  below,  57  App.  Div.  622. 

(Argued  June  8,  1901;  decided  June  11.  1901.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  February  1,  1901,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and  an  order 
denying  a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  grounds  that  the  Appel- 
late Division  has  unanimously  decided  that  the  findings  of 
fact  are  supported  by  the  evidence ;  that  the  exceptions  are 
frivolous,  and  there  is  no  question  of  law  involved  which  can 
be  considered  by  the  Court  of  Appeals. 

P.  M.  French  for  motion. 

James  M.  E.  O*  Grady  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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The  Third  National  Bank  of  Syracuse,  Respondent,  vl 
Arthur  J.  Keeffe  et  al..  Appellants,  Impleaded  witb 
Others. 

Reported  below,    5  App.  Div.  640. 

(Argued  June  8,  1901;  decided  June  11,  1901.) 

MarioN  to  dismiss  an  appeal  by  permission  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme  Court  in  the 
fourth  judicial  department,  entered  November  30, 1900,  affirm- 
ing an  interlocutory  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  motion  was  made  upon  the  grounds  that  ^he  Court  of 
Appeals  has  no  jurisdiction  to  hear  the  appeal,  as  the  judg- 
ment appealed  from  unanimously  affirms  an  interlocutory 
judgment,  and  no  questions  of  law  were  certified  to  this  court 
by  the  order  of  the  Appellate  Division  granting  leave  to  appeaL 

George  W,  O^Brien  for  motion. 

George  MvGouoan  opposed. 

Motion  denied,  with  ten  dollars  costs. 


City  of  Syracuse,  Respondent,  v,  Richard  M.  Stacy  et  al.. 

Appellants. 

Reported  below,  45  App.  Div.  249. 

(Argued  June  8,  1901;  decided  June  11, 1901.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  December  6, 1899,  affirming  an  order  of  Special 
Term  confirming  the  report  of  commissioners  of  appraisal  in 
condemnation  proceedings. 

The  motion  was  made  upon  the  ground  that  the  Court  of 
Appeals  has  no  jurisdiction  to  entertain  the  appeal. 

Thomas  Hogan  and  K  X.   HVA^ow  for  motion. 

C/mrh^  A,  Ilairhy  and  (rtoiy^'  Barrow  opposed. 

Motion  deiiitHl,  witii  ttMi  dollars  costs. 
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John  Sugden  et  al..  Respondents,  v.  Magnolia  Metal  Com- 
pany, Appellant. 

Reported  below,  58  App.  Div.  2^. 

(Submitted  June  8,  1901;  decided  June  11,  1001.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  March  12,  1901,  reversing  a  judgnieiit  in  favor 
of  defendant  entered  upon  the  report  of  a  referee. 

The  motion  was  made  upon  the  grounds  that  the  appeal 
does  not  present  a  substantial  question  of  law  for  review,  is 
wholly  without  merit  and  is  taken  for  purposes  of  delay  only. 

Constcmt  cfe  Coghill  for  motion. 

yichoh  cfe  Bacon  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Albany  Exchange  Savings  Bank,  Respondent,  v,  William 
C.  BuAss  et  al..  Appellants,  Impleaded  with  Others. 

Reported  below,  *)9  App.  Div.  370. 

(Submitted  June  3,  1901;  decided  June  11,  1901.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  March  16,  1901,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

The  motion  was  made  upon  the  ground  that  the  appeal  is 
prohibited  by  section  9  of  article  6  of  the  Constitution  and 
by  subdivisions  3  and  4  of  section  191  of  the  Code  of  Civil 
Procedure. 

A.  Y,  I)e  Witt  and  William  L,  Learned  for  motion. 

7?.   W.  BranSy  P.  K  Jhtf>ois  and  E,  Countryman  opposed. 

Motion  denied,  witli  ten  dollars  costs. 
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Fraistk  &  J.  G.  Jenkins,  Jr.,  Appellants,  v.  John   Good 
CoBDAGE  AND  Machine  Company  et  eL,  Kespondeots. 

Reported  below,  56  App.  Div.  573. 

(Argued  June  3,  liK)l;  decided  June  11,  19j1.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  December  31,  1900,  affirming  a 
judgment  in  favor  of  defendants  entered  upon  a  dismissal  of 
the  complaint  by  the  court  on  trial  at  Special  Term. 

The  motion  was  made  upon  the  ground  that  the  affirmance 
by  the  Appellate  Division  was  unanimous,  and  that  there  is 
nothing  for  the  Court  of  Appeals  to  review. 

Edward  A,  Hibhard  for  motion. 
Ira  Leo  Bamberger  opposed. 
Motion  denied,  without  costs. 


In  the  Matter  of  Proceedings  Supplementary  to  Execution ; 
Ernest  H.  Holton,  Judgment  Creditor,  Bespondent,  v. 
Benjamin  Robinson,  Judgment  Debtor,  Appellant. 

Matter  cf  Bolton  v.  Bobin^on,  59  App.  Div.  45,  appeal  withdrawn. 
(Submitted  June  8,  1901;  decided  June  11/1901.) 

Motion  for  leave  to  witlidraw  an  appeal  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  March  14,  1901,  affirming  an 
order  of  Special  Terra  adjudging  the  judgment  debtor  herein 
guilty  of  contempt. 

The  motion  was  made  upon  the  ground  that  the  order  from 
which  the  appeal  is  taken  is  not  appealable. 

Hichard  V,  Boyd  for  motion. 

Jared  F,  Harrison  opposed. 

Motion  granted  upon  payment  of  costs  that  have  accrued  up 
to  the  time  of  making  this  motion. 
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Alexander  M.  Powell,  Bespondent,  v,  F.  C.  Lindb  Com- 
pany, Appellant. 

Reported  below,  58  App.  Div.  261. 
(ArguedJune  8,  1901;  decided  June  11,  1901.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  March  15,  1901,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an  order  denying 
a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  grounds  that  the  Appellate 
Division  unanimously  decided  that  the  verdict  was  supported 
by  the  evidence ;  that  no  questions  of  law  are  raised  which 
can  be  reviewed  by  the  Court  of  Appeals,  and  that  the  excep- 
tions are  frivolous. 

Herman  W.  Schmitz  for  motion. 

Lloyd  Thompson  opposed. 

Motion  denied,  with  ten  dollars  costs. 


The  People  of  the  State  of  New  York  ex  rel.  A.  Klip- 
stein  &  Company,  Appellant,  v.  James  A.  Roberts,  as 
Comptroller  of  the  State  of  New  York,  Respondent. 

People  eJt  rel.  KUpatHn  dh  Co.  v.  Roberta,  86  App.  Div.  597,  affirmed. 
(Argued  June  4,  1901;  decided  June  18,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Feb- 
ruary 24,  1899,  confirming  a  determination  of  the  comptroller 
of  the  state  of  New  York  assessing  a  franchise  tax  on  the 
relator  and  dismissing  a  writ  of  certiorari  to  review  the  same. 

John  B,  Oreen  and  Edmund  L,  CoU  for  appellant. 

John  C,  Davies  and  Ilenry  B.  Coman  for  respondent. 
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Order  affirmed,  with  costs,  on  opinion  below,  without 
expressing  any  opinion  as  to  the  result  had  the  relator's  busi- 
ness been  wholly  that  of  foreign  or  interstate  commerce. 

Concur :  Parker,  Ch.  J.,  Baetleti,  Haioht,  Vann,  Cul- 
LEK  and  Werner,  J  J.     Not  sitting :  Landon,  J. 


Daniel  V.   Wilgus,    Respondent,   ^.   George   Wilkinson, 

Api^ellant. 

W%lgu8  V.  WiUdnmn,  50  App.  Div.  1,  affirmed. 
(Submitted  June  4,  1901;  decided  June  18,  1901.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, made  March  27,  1900,  reversing  an  order  denying  a 
motion  to  strike  out  the  answer,  entered  upon  a  decision  of 
the  court  at  a  Trial  Term  without  a  jury,  and  granting  the 
motion. 

The  following  questions  were  certified  : 

First  Did  the  plaintiflE  herein  complaui  in  the  Supreme 
Court  for  the  same  cause  of  action  only  upon  which  he  relied 
before  the  justice  of  the  peace  within  the  meaning  of  section 
2957  of  the  Code  of  Civil  Procedure  ? 

Second.  If  the  plaintiff  did  not  complain  for  the  same  cause 
of  action  only  in  the  Supreme  Court  as  he  did  in  the  Justice 
Court,  could  the  defendant  set  up  a  different  defense  in  his 
answer  in  the  Supreme  Court  from  that  interposed  in  Justice 
Court  ? 

,  Third.  Under  the  Code  of  Civil  Procedure,  section  2957, 
providing  that  on  removal  of  an  action  involving  the  title  to 
real  property  from  a  Justice's  Court  to  the  Supreme  Court, 
tlic  plaintiff  must  complain  for  the  same  cause  of  action  as 
that  set  up  in  the  complaint  before  the  justice,  if  the  com- 
plaint in  the  Supreme  Court  fails  to  conform  to  the  complaiut 
in  the  Justice's  Court,  is  the  defendant's  only  remedy  a  motion 
to  strike  out  the  complaint,  or  can  he  consider  the  service  of 
such  a  complaint  the  commencement  of  a  new  action,  and 
serve  a  different  answer  than  that  relied  upon  before  the 
justice  ? 
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Fred  M.  Ackerson  for  appellant. 
ChoHes  W,  Johnaon  for  respondent. 

Order  affirmed,  with  costs.  First  question  answered  in  the 
affirmative.    The  other  questions  not  answered.     No  opinion. 

Concur :  Parker,  Ch.  J.,  Bartlett,  Haioht,  Vann,  Lan- 
DON,  CuLLEN  and  Werner,  JJ. 


The  People  op  the  State  of  New  York  ex  rel.  Emert  Wal- 
lace, Appellant,  v,  Conrad  Diehl  et  al.,  Constituting  the 
Board  of  Police  of  the  City  of  Buffalo,  Bespondents. 

PwpU  ex  rel.  WaUaee  v.  DiM,  50  App.  Div.  58,  affirmed. 
(Argued  June  4,  1901;  decided  June  18,  19P1.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  April 
6, 1900,  confirming  the  proceedings  of  the  defendants  in  dismiss- 
ing the  relator  from  the  police  force  of  the  city  of  Buffalo  and 
dismissing  a  writ  of  certiorari  to  review  such  proceedings. 

F,  IL  CaUan  and  />.  B.  Tattle  for  appellant. 

Henry  W,  Killeen  and  W,  If.  Cuddeback  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Bartlett,  Haioht,  Vann,  Lan- 
DON,  CuLLEN  and  Werner,  JJ. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 

Frank  Chapman,  as  Executor  of  Kichard  A.  Chapman, 

Deceased. 

Frank  Chapman,  as  Executor,  et  al.,  Appellants. 
Sophia  S.  Wildman,   Individually  and  as  Executrix,  and 

John  W.  Benton,  as  Executor  of  Kichard  A.  Chapman- 

Deceased,  Eespondents. 

Matter  of  Chapman,  59  App.  Div.  624,  affirmed. 
(Argued  June  4,  1901;  decided  June  18,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  made  March 
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5,  1901,  affirming  a  decree  of  the  St  Lawrence  County  Surro- 
gate's Court  settling  the  account  of  Frank  Chapman,  as 

executor  of  Bichard  A.  Chapman,  deceased. 

* 

Louis  Hasbrouck  for  appellants. 

Fra/aoia  E,  Baldwin  and  George  E.  Van  Kennen  for 
respondents. 

Order  affirmed,  with  costs,  payable  out  of  the  principal  of 
the  estate  ;  no  opinion. 

Concur :  PABKEtt,  Ch.  J.,  Bartlett,  Haight,  Vann,  Lan- 
DON,  CuLLEN  and  Webneb,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Abraham 
LoDHOLZ,  Hespondent,  -y.  Charles  H.  Knox  et  al.,  Consti- 
tuting the  Municipal  Civil  Service  Commission  of  the  City 
of  New  York,  Appellants. 

People  ex  rd,  Lodholz  v.  Knox,  58  App.  Div.  541,  affirmed. 
(Argued  June  5,  1901;  decided  June  18.  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  made  March 
22,  1901,  affirming  an  order  of  Special  Term  granting  a  per- 
emptory writ  of  mandamus  directing  the  defendants  to  certify 
to  an  increase  of  the  relators  salary  as  draughtsman  in  the 
department  of  sewers  in  the  city  of  New  York,  as  having  been 
made  according  to  law. 

John  Whalen^  Corporation  Counsel  {Theodore  Connoly  and 
WiUiaiJi  E.  Crowed  of  counsel),  for  appellants. 

Charles  E,  Clarke  and  Fred,  Henry  Cox  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Bartlett,  Haight,  Vann,  Lan. 
DON,  Cctllen  and  Werner,  JJ. 
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In  the  Matter  of  the  Application  of  Melissa  Gabdneb  et  al., 
Appellants,  for  the  Eefunding  Certain  Taxes. 

Thb    Boabd    of    Supbbvibors    of  Bookland  County, 

Respondent. 

Matter  of  Oardner,  62  App.  Div.  625,  affirmed. 
(Argued  June  5,  1901;  decided  June  21.  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Coart  in  the  second  judicial  department,  entered 
June  28,  1900,  which  reversed  an  order  of  the  Rockland 
County  Court  directing  the  board  of  supervisors  of  that 
county  to  refund  to  the  petitioners  certain  amounts  paid  for 
taxes. 

Tompkins  Mcllvame^  Ilmcard   S.    Gems  and  Edward 
Wella^  Jr,y  for  appellants. 

Thomas  If.  Lee  and  William  P.  Banigan  for  respondent. 

Order  affirmed,  with  costs,  upon  the  opinion  in  the  case  of 
Matter  of  McCue  v.  Bd.  of  Suprs.  (162  N.  Y.  235),  and  in 
so  far  as  that  case  may  appear  to  be  in  conflict  with  certain 
expressions  of  opinion  in  Matter  of  Adams  v.  Bd,  of  Suprs, 
(164  N.  Y.  619),  the  latter  is  overruled. 

Concur :  Parkeb,  C\\,  J.,  Babtlett,  IIaight,  Vann,  Lan- 
DON,  CuLLEN  and  Webneb,  JJ. 


The  People  of  the  State  of  New  Yobk  ex  rel.  Joseph  A, 
BuBB,  as  Executor  of  and  Trustee  under  the  Will  of  James 
RoDWELL,  Deceased,  Appellant,  v.  Thomas  L.  Feitneb  et 
al.,  as  Commissioners  of  Taxes  and  Assessments  of  the  City 
of  New  York,  Respondents. 

FBopU  M  rel.  Burr  v.  Feitner,  59  App.  Div.  283,  affirmed. 
(Ar^nied  June  5,  1901;  decided  June  21,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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March  27,  1901,  affirming  an  order  of  Special  Terra  dismiss- 
ing a  writ  of  certiorari  to  review  an  assessment  taidng  per- 
sonal property  in  the  hands  of  th^  relator  for  the  year 
1900. 

Joseph  A,  Bwrr  and  Robert  ff.  Wilson  for  appellant. 

John  Whalen  Corporation  Gownael  {Jwmes  M,  Ward  and 
Oeorge  S,  Colenum  of  coansel),  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Oh.  J.,  Bartlett,  Haioht,  Vann,  Lan- 
DON,  CuLLEN  and  Werner,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  The  Sher- 
win-Williams Company,  Appellant,  v.  Thomas  L.  Feffner 
et  al.,  as  Commissioners  of  Taxes  and  Assessments  of  the 
City  of  New  York,  Respondents. 

JPsopUexra.  ShmHn-WiUiarM  Co.  v.  Flsittwr,  GO  App.  Div.  628,  affirmed. 
(Submitted  June  5,  1901;  decided  June  21,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  April 
4, 1901,  affirming  an  order  of  Special  Term  quashing  a  writ 
of  certiorari  to  review  the  action  of  the  defendants  in  assessing 
the  capital  of  the  relator  invested  in  its  business  in  the  city  of 
New  York. 

Porter  dk  Kil/vert  for  appellant. 

John  Whalen^  Corporation  Counsel  {James  M,  Ward  of 
counsel)  for  respondents. 

Order  affirmed,  with  costs,  on  authority  of  People  ex  rel. 
Armstrong  Cork  Co.  v.  Barker  (157  N.  Y.  159). 

Concur:  Parker,  Ch.  J.,  Bartlett,  Haight,  Vann,  Ijln- 
DON,  CuLLEN  and  Werner,  JJ. 
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Elizabeth  A.  Bubnham,  Respondent,  v,  Abraham  Dbnike, 

Appellant,  Impleaded  with  Others. 

Emil  Mbsnieb,  Respondent. 

BuTfihaAi  Y.  Denike,  54  App.  Div.  628,  affirmed. 
(Argued  June  5,  1901;  decided  June  21,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  18,  1900,  which  reversed  an  order  of  Special  Term 
denying  a  motion  of  the  respondent  Mesnier  to  be  relieved 
from  his  purchase  of  certain  real  property  and  granted  such 
motion. 

Raphael  J,  Moses  for  appellant 

Frederick  E,  CroAfie  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkeb,  Ch.  J.,  Bartlett,  Haioht,  Vann,  Lan- 
DON,  CuLLEN  and  Werner,  JJ. 


In    the  Matter  of    the    Voluntary   Dissolution    of  Lenox 

Corporation. 

The  People's  National  Bank  of  Waynesboro,  Penn., 
Appellant ;  George  Duohsoherer,  Temporary  Receiver  of 
Lenox  Corporation,  Respondent 

Matter  of  Lenox  GorpoTiUian^  57  App.  Div.  515,  affirmed. 
(Argued  June  5,  1901;  decided  June  21,  1901.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  January  16, 1901,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  to  vacate  an  order  appointing 
a  temporary  receiver  in  a  voluntary  dissolution  proceeding. 

The  following  are  the  questions  certified  : 

First.  Did  tlie  petition  of  the  directors  in  this  proceeding, 
verified  March  10, 1899,  and  the  schedules  thereunto  annexed, 
and  the  affidavit  of  Edward  C.  Mason,  sworn  to  March  11, 
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1899,  show  the  Lenox  Corporation  to  be  insolvent  within  the 
intent  and  meaning  of  that  term,  as  used  in  section  2423  of 
the  Code  of  Civil  Procedure  ? 

Second,  Did  the  court  have  jurisdiction  in  this  proceeding 
to  grant  an  order  appointing  a  temporary  receiver  of  the 
Lenox  Corporation  and  enjoining  its  creditor^  ? 

Third.  Did  the  court  have  any  power  or  authority  to  grant 
the  order  of  March  23, 1899',  in  tliis  proceeding,  amending  the 
order  appointing  a  temporary  receiver  and  enjoining  creditors 
Ttuno  pro  tunc  f 

Fourth,  If  said  orders  are  void,  is  appellant,  as  a  matter  of 
right,  notwithstanding  his /ac/i^*,  entitled  to  have  them  vacated  ? 

James  McC,  Mitcliell  for  appellant. 

WiUiam  L,  Marcy  for  respondent. 

Order  affirmed,  with  costs,  and  questions  Nos.  1  and  2 
answered  by  stating  that  from  the  petition  and  schedules  the 
Supreme  Court  might  find  as  a  fact  that  the  corporation  was 
insolvent,  and  that,  hence,  it  had  jurisdiction  to  appoint  a 
temporary  receiver  and  grant  an  injunction.  Questions  3 
and  4  are  not  answered,  the  answer  to  the  previous  questions 
rendering  them  immaterial  to  the  disposition  of  the  appeal ; 
no  opinion. 

Concur :  Pakker,  Ch.  J.,  BARTLtrrr,  IIaiqht,  Vann,  Lan- 
DON,  CuLLEN  and  Werner,  J  J. 


In  the  Matter  of  the  Application  of  The  City  of  New  York 
to  Acquire  Title  to  Property  for  the  Widening  of  Clinton 
Avenue  in  the  Borough  of  Brooklyn. 

John    C.  Kluber,    Appellant ;    The  City  of  New  York, 

Respondent. 

Matter  qf  Olinton  Avenue,  57  App.  Div.  166,  affirmed. 
(Argued  June  5,  1901;  dccuied  June  21,  1901.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, made  January   25,  1901,  which  reversed  an  order  of 
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Special  Term  vacating  an  order  appointing  commissioners  of 
estimate  and  assessment  in  the  proposed  widening  of  Clinton 
avenne  in  the  borough  of  Brooklyn. 

The  following  are  the  questions  certified : 

JFirst.  Is  the  act  entitled  ^^  An  act  in  relation  to  Clinton 
avenue  in  the  borough  of  Brooklyn  in  the  city  of  New 
York,"  and  known  as  chapter  267  of  the  Laws  of  1899,  in 
violation  of  section  16,  article  3  of  the  Constitution  ? 

Second.  Is  the  land  sought  to  be  taken  by  said  act  to  be 
taken  for  a  public  use  ? 

John  F.  Clarke  for  appellant. 

J,  Hampden  Dougherty  for  property  holders. 

John  WhaleUy  Corporation  Counsel  ( WiUiam  J.  Carr  of 
counsel),  for  respondent. 

Order  affirmed,  with  costs.  The  first  question  certified 
answered  in  the  negative  and  the  second  question  in  the 
affirmative ;  no  opinion. 

Concur:  Parkeb,  Ch.  J.,  Bartlett,  Haight,  YajstSj  Lan- 
DON,  Ctjllen  and  Werner  JJ. 


Lewella  C.  Oakes,  Appellant,  v.  Francis  J.  Oakes  et  al. 

Eespondents. 

Oakes  v.  Oakes,  55  App.  Dlv.  576,  affirmed. 
(Argaed  June  6,  1901;  decided  June  21,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  21, 1900,  affirming  an  order  of  Special  Term  grant- 
ing a  motion  to  dismiss  the  complaint. 

Benjamin  F.  SpeUman  for  appellant. 

Alexander  H.  Van  Cott  for  respondents. 

Order  affirmed,  with  costs,  on  the  prevailing  opinion  below. 
Concur :  Parker,  Ch.  J.,  Bartlett,  Haight^  Vann,  Lan- 
DON,  CuLLEN  and  Werner,  J  J. 
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The  People  of  the  State  of  New  Toek  ex  rel.  Mabion 
MoA.  Chbibtie,  Appellant,  v.  The  Boabd  of  Education 
OF  the  City  of  New  York,  Bespondent. 

People  ex  rel.  Ohrietie  v.  Bd,  €f  Education,  56  App.  Div.  868,  affirmed. 
(Argued  June  6, 1901;  decided  June  21,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  8, 1901,  affirming  an  order  of  Special  Term  denying 
a  motion  for  a  peremptory  writ  of  mandamus  directing  the 
defendant  to  reinstate  the  relator  in  the  position  of  teacher  of 
cooking  in  the  public  schools  of  the  city  of  New  Yort 

Tompkins  McIJ/vame  for  appellant. 

John  WhoHen^  Corporation  Counsel  {Theodore  Connolly  and 
William  B.  CroweU  of  counsel),  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Bartlett,  Haight,  Vann,  Lan- 
DON,  CuLLEN  and  Werner,  JJ. 


In  the  Matter  of  the  Application  of  the  Crrr  of  Boohester^ 
Appellant,  to  Acquire  the  Bight  to  Intercept  and  Divert 
the  Flow  of  Water  in  Honeoye  Creek. 

Anna  B.  Neal  et  al.,  Bespondents. 

Matter  of  City  of  Boeheiter,  57  App.  Div.  684,  affirmed. 
(Argued  June  6, 1901;  decided  June  21,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  5,  1901,  affirming  an  order  of  Special  Term  confirm- 
ing the  report  of  commissioners  in  condemnation  proceedings. 

jP.  M.  French  for  appellant. 

Walter  S.  HviheU  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Bartlett,  Haight,  Vann,  Lan- 
PON,  CuLLEN  and  Werner,  JJ. 
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The  Pboplb  of  the  Statbof  New  York  ex  rel.  Town  of 
North  8alem,  Respondent,  v.  The  City  of  New  York^ 
Appellant. 

People  ex  rd.  Town  of  North  Salem  t.  City  of  New  York,  59  App.  Div. 
621,  affirmed. 
(Argued  June  6,  1901;  decided  June  21,  1901.) 

Appeal  from  an  order  of  the  Appellate  Divifiion  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  28,  1901,  aflBrming  an  order  of  Special  Term  directing 
the  iBSuance  of  a  peremptory  writ  of  mandamus  commanding 
the  defendant  to  construct  a  certain  highway  in  the  town  of 
North  Salem. 

John  Whalen^  Corporation  Counsel  {Theodore  Connoly  and 
S.  T.  Dyhman  of  counsel),  for  appellant. 

Wilson  Brownj  Jr.,  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Bartlett,  Haight,  Vann,  Lan- 
DON,  CuLLEN  and  Werner,  JJ. 


In  the  Matter  of  the  Application  of  The  Mayor,  Aldermen 
AND  Commonalty  of  the  Cmr  op  New  York  to  Acquire 
Title  to  Certain  Lands  Fronting  upon  Riverside  Park  in 
the  City  of  New  York. 

The  City  of  New  York,  Appellant ;  Standard  Gas  Light 

Company  et  al..  Respondents. 

Matter  ofBkertide  Park,  59  App.  Div.  603,  afflmaed. 
(Argued  June  7,  1901;  decided  June  21,  1901.) 

Appeal,  hy  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, made  April  19, 1901,  which  reversed  an  order  of  Special 
Term  confirming  the  report  of  commissioners  of  appraisal  in 
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a  proceeding  to  acquire  land  for  the  extension  of  Kiverside 
Park. 

The  following  are  the  questions  certified : 

First,  In  a  proceeding  to  ascertain  the  compensation  which 
should  be  paid  to  the  owners  or  persons  interested  in  real 
property,  the  title  to  which  is  acquired  under  chapter  152  of 
the  Laws  of  1894,  are  the  owners  of  such  real  property  enti- 
tled, in  addition  to  the  value  thereof  on  the  date  of  the  passage 
of  said  act,  to  interest  upon  such  value  from  the  date  of  the 
passage  of  the  act  to  the  date  of  the  confirmation  of  the  report 
of  the  commissioners  of  appraisal  2 

Second,  In  a  proceeding  to  ascertain  the  compensation 
which  shall  be  paid  to  the  owners  or  persons  interested  in  real 
property,  the  title  to  which  is  acquired  under  chapter  152  of 
the  Laws  of  1894,  are  the  owners  of  such  real  property  enti- 
tled, in  addition  to  the  value  of  said  real  property  on  the 
date  of  the  passage  of  said  act,  to  the  amount  of  all  taxes  and 
assessments  levied  or  imposed  upon  the  property  sought  to  be 
acquired  after  the  passage  of  the  act,  and  which  shall  have 
been  actually  paid  by  said  owners  ? 

Third,  In  such  a  proceeding  specified  in  the  first  question,  is 
the  city  of  New  York  entitled  to  an  offset  or  deduction  from 
the  amount  of  such  interest  or  taxes  so  paid  of  the  actual 
rental  received  by  the  owners  •of  the  said  premises,  or  the 
value  of  the  use  and  occupation  thereof  from  the  date  of 
the  passage  of  the  act  to  the  date  of  the  report  of  the  com- 
missioners of  appraisal? 

John  Whalen^  Corporation  Counael  {Theodore  Connolytind 
Charles  D,  Olendorf  of  counsel),  for  appellant. 

James  A,  Deering^  Edmund  L,  Mooney^  S,  Stanwood 
Menken^  W.  £7*uce  Cobb  and  Edmund  Cojfin  for  respondents. 

Order  affirmed,  with  costs,  and  questions  certified  answered 
in  the  affirmative  on  opinion  below. 

Concur :  Parkeb,  Ch.  J.,  Baetlett,  Haight,  Vann,  Lan- 
DON,  CuLLEN  and  Werner,  J  J. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
William  C.  Wotton,  as  Executor  of  Phebe  E.  Bonnefoux, 
Deceased,  Bespondent. 

Clara  B.  de  Eeau  et  al.,  Appellants. 

Matter  of  Wattan,  69  App.  Div.  584,  affirmed. 
(Argued  June  7, 1901;  decided  June  21,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  April  4,. 
1901,  which  modified  and  affirmed  as  modified  a  decree  of  the' 
Surrogate's  Court  of  the  county  of  N^w  York  settling  the-* 
account  of  William  C.  TVotton,  as  executor  of  Fhebe  £.  Bon^ 
nefoux,  deceased. 

Ralph  S.  Hounds  for  appellants. 

Charles  IL  Grriffin  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabksr,  Ch.  J.,  Babtlett,  Haioht,  Vann,  Lan* 
DON,  CuLL^  and  Wsbneb,  JJ. 
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ACOEPTAKOE. 

Of  drafts  —  promise  to  deliver  goods  sufficient  consideration. 

See  BiiiLS,  Notes  Ain>  Checks,  1. 

AOOOUNT. 

Partially  paid,  assignment  for  whole  amount — assignor  cannot  recover 
from  assignee  amount  previously  collected  by  attorney  and  paid  to 
assignee. 

See  EquiTT,  1,  2. 

ACnOK. 

Discontinuance  by  stipulation  of  action  in  which  no  counterclaim  is 
interposed  —  power  of  Supreme  Court  to  impose  costs. 

See  Attobnet  akd  Client,  3.  ^ 

For  compensation  for  use  of  premises  intermediate  their  sale  and 
reconveyance 

See  Contract,  18. 

Of  ejectment  by  cotcnant  —  failure  to  plead  right  of  cotenants  — 
sufficiency  of  plaintiffs  title — right  of  defendant  to  raise  question. 

See  Ejbcticent,  1,  4. 

At  law  against  executors  and  testamentary  trustees,  when  not 
maintainable. 

See  ExEcuTOBS  and  Administrators,  2. 

Judgment  in  equitable  action  for  delivery  of  stock  unlawfully  detained 
a  bar  to  subsequent  action  for  damages  for  depreciation  in  value  during 
litigation  —  when  cause  of  action  cannot  be  divided. 

See  Former  Adjudication,  1,  2. 

For  salary  by  department  clerk  in  New  York  city. 
See  New  York  (City  op),  1. 

To  charge  vendee,  after  refusal  to  complete  purchase,  with  deficiency 
arising  on  resale  —  when  amount  realized  evidence  of  value. 

See  Sale,  5. 

To  recover  on  promissory  notes  —  dependent  agreements. 
See  Vendor  and  Purchaser. 

ADVEBTISIKa. 

Contract  for,  to  be  paid  for  by  allowance  on  purchase — construction  — 
meeting  of  minds  —  refusal  to  perform. 

See  Contract,  3-5. 

AFFIRMANCE. 

Unanimous,  by  Appellate  Division —  question  determined,  when  review- 
able in  Court  of  Appeals. 

See  Appeal,  1. 

By  Appellate  Division,  when  conclusive  in  Court  of  Appeals. 
See  Appeal,  8. 
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AGENT. 

Liability  for  tort  of  apparent  agent. 

See  Principal  and  Aosint,  L 

Authority  to  receive  payment  of  bond  and  mortgage — when  principal 
estopped  from  denying. 

See  Principal  and  Agbnt,  2. 

Wrongful  act  of  —  principal  can  reap  no  benefit  from 
See  Principal  and  Aobnt,  4. 


Of  complaint  on  appeal. 
.See  Pleading,  1. 

AFABTKENT  HOUSS& 

Injuries  sustained  in  dark  hallway — contributory  negligence. 

See  Nbgligbncb,  2, 

APPEAL. 

1.  Unanimous  Affirmance  —  JBxeeptuma,  In  an  action  for  negligence, 
exceptions  to  a  charge  and  refusal  to  charge  as  to  the  duty  defendant,  a 
telephone  company,  owes  a  lineman  to  inspect  a  pole  used  but  not  owned 
by  it,  without  any  request  for  the  direction  of  a  verdict  or  for  a  nonsuit, 
entitle  the  defendant  to  have  the  question  thereby  raised  pa&ned  upon 
by  the  Court  of  Appeals  although  it  is  one  necessarily  determined  by  a 
denial  of  the  motion  to  dismiss  the  complaint  and  a  Judgment  entered 
upon  a  verdict  in  favor  of  the  plaintiff  has  been  unanimously  affirmed 
by  the  Appellate  Division.    McChiire  v.  BeU  Telephone  Co.  208 

2.  Determination  of  Common  Council  as  to  Necemty  for  Laying  Out 
Street  acroas  BaUroad  Track.  Under  sections  61  and  02  of  the  Railroad 
Law  (L.  1897,  ch.  754;  L.  1898,  ch.  520),  a  determination  of  a  common 
council  that  it  is  necessary  to  lay  out  an  avenue  over  the  tracks  of  & 
railroad  company  is  appealable  to  the  Appellate  Division  of  the  Supreme 
Court  and  that  court  has  power  to  review  such  determination.  Matter  of 
Bdatan  Atehue.  256 

8.  Referee^s  Finding  —  Affirmance  by  Appelate  DitiHon.  A  referee's 
finding,  upon  confiicting  evidence,  in  a  summary  proceeding  to  compel 
the  payment  of  monjey  collected  by  an  attornev  at  law,  tmit  the  latter 
has  no  money  of  the  petitioner  which  came  to  him  as  attorney,  and  that 
the  only  money  in  his  hands  belonging  to  her  came  to  him  as  her  business 
agent,  adoptea  by  the  Special  Term  and  affirmed  by  the  Appellate 
iS  vision,  is  conclusive  in  the  Court  of  Appeals.    Matter  of  Langelow,     314 

4.  Surrogate's  Order  Vacating  Satisfaction  of  Decree  Made  in  Disregard 
of  Attorneys*  Lien  Is  a  Final  Order  in  a  Special  Proceeding,  An  applica- 
tion by  attorneys  in  a  proceeding  in  a  Surrogate's  Court  for  an  accounting, 
to  vacate  the  satisfaction  of  a  decree  rendered  therein,  on  tJie  ground  that 
it  was  executed  in  disregard  of  their  lien  for  services  and  by  collusion, 
after  notice  of  the  lien  to  the  executor  and  to  the  distributees,  is  a  special 
proceeding,  and  an  order  of  the  surrogate  vacating  the  satisfaction  is  a 
final  order  in  that  proceeding,  reviewable  by  the  Court  of  Appeals.  Mat- 
ter of  Began.  93S 

5.  Presumption  as  to  Books  of  Corporation  Beceieed  in  Evidence  and  as  to 
Bight  to  Bely  upon  Fhcts  Shown  Thertby,  It  will  be  assumed  on  appeal  to 
the  Court  of  Appeals  that  the  books  of  a  corporation  were  properly 
received  in  eviaence  against  the  former  officers  thereof,  in  an  action 
against  them  by  the  corporation  to  recover  money  and  property  belonging 
to  it  alleged  to  have  been  received  and  retained  by  them  for  their  indi- 
vidua!  benefit,  and  also  that  the  plaintiff  had  a  right  to  rely  upon  the  facts 
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APPEAL  —  Ctmtinued. 

shown  thereby,  when  no  appeal  was  taken  by  the  defendants.     Saranae 
d  L.  P.  E,  E,  Co,  V.  Afmold.  868 

6.  Embodiment  of  Opinion  in  Order  of  Eenereal  not  Equitalent  to  a  State- 
ment that  Eetersai  Was  upon  the  Facts  —  Code  Civ,  Pro,  §  1888.  An  order 
of  the  Appellate  Division  reversing  a  judgtnent  and  granting  a  new  trial 
upon  the  grounds  stated  in  the  opinion  ''delivered  herein  and  which  is 
hereby  made  a  part  of  the  order/'  cannot  be  considered  a  statement  that 
the  reversal  was  upon  the  facts,  and  is  not  a  compliance  with  section  1888 
of  the  Code  of  Civil  Procedure,  especially  in  a  case  where  the  opinion  is 
susceptible  of  different  constructions,  and  it  is  a  matter  of  doubt  whether 
the  reversal  was  upon  the  law  or  the  facts,  or  both;  the  reversal  must, 
therefore,  be  presumed  by  the  Court  of  Appeals  to  have  been  upon  ques- 
tions of  law  only.     Townsend  v.  BeU,  463 

7.  When  Findings  of  Fact  upon  Sufflcieni  Evidence  Are  Conclusive  ufon 
Court  of  Appeals  —  Reparian  Eights.  Where  the  j  udgment  has  been  ren- 
dered in  an  action  to  procure  an  injunction  restraining  the  defendants  from 
polluting  a  stream  in  which  the  tnai  court  upon  sufficient  evidence  adopted 
the  findings  of  a  lury  that  the  use  of  the  stream  by  them  was  a  reasonable 
one,  and  that  such  use  does  not  render  the  waters  thereof  unfit  for  manu- 
facturing, mechanical  or  domestic  purposes,  a  dismissal  of  the  complaint 
upon  the  merits  must  be  affirmed.  Id. 

8.  When  Exceptions  not  Affecting  the  Merits  Will  Not'  Be  Contidiered, 
The  fact  that  issues  in  the  action  were  framed  and  submitted  to  the  juiy 
does  not  prevent  the  application  of  the  rule  that  in  an  equity  case  the 
Court  of  Appeals  will  consider  no  exceptions  either  to  alleged  errors  in 
the  charge  or  to  the  rulings  which  do  not  affect  the  merits,  and  after  the 
adoption  of  the  findings  by  the  trial  court  all  proceedings,  including  the 
practice  upon  review,  are  the  same  as  if  no  Jury  had  been  called.         Id, 

9.  Certified  Question,  A  certified  question  as  to  the  propriety  of  the 
Supreme  Court  exercising  its  discretion  on  a  state  of  facts  not  presented  by 
the  complaint  must  be  regarded  as  containing  an  abstract  statement  of 
facts,  and  is  not  reviewable  by  the  Court  of  Appeals.  Steinway  v.  wn 
Bemvth.  498 

10.  Order  Den$fing  Motion  for  a  New  Trial  upon  Exceptions  not  Beview- 
aifle.  An  order  of  the  Appellate  Division  denying  a  motion  for  a  new 
trial  made  upon  exceptions  purauant  to  section  1001  of  the  Code  of  Civil 
Procedure,  made  intermediate  the  interlocutory  and  final  Judgments,  is 
not  a  final  order,  and  in  the  absence  of  an  allowance  of  the  appeal  and  a 
certificate  of  the  questions  to  be  reviewed'  is  not  reviewable  by  the  Court 
of  Appeals.     Young  r.  QUmour.  500 

11.  Question  Not  Eaised  Below,  Where  it  is  assumed  upon  a  trial  for 
murder  that  the  venue  was  laid  in  the  proper  county,  and  the  testimony 
clearly  imports  that  the  crime  was  committed  in  that  county,  the  objection 
that  it  was  not  so  proven  cannot  be  considered  on  appeal.    People  v.  Pugh, 

524 

12.  When  rule  that  appellants  are  entitled  to  the  benefit  of  findings 
most  favorable  to  them  has  no  application.    Isham  v.  P^t.  (Mem.)       561 

Question  not  raised  below. 
See  Neoliobncb,  8. 

Amendment  of  complaint  on. 
See  Pleading,  1. 

Smrogate's  findings,  when  conclusive. 
See  Will,  4. 

SO 
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APPELLATE  DiyiSIOK. 

UDanimous  affirmance  by  —  when  question  determined  reviewable  in 
Court  of  Appeals. 

See  Appeal,  1. 

Determination  of  common  council  as  to  necessity  for  laying  out  street 
across  railroad  track  reviewable  by. 

See  Appeal,  2. 

Affirmance  by,  of  referee's  findings  upon  conflicting  evidence,  conclu- 
give  in  Court  of  Appeals. 

See  Appeal,  8. 

Embodiment  of  opinion  in  order  of  reversal  not  equivalent  to  a  state- 
ment that  reversal  was  upon  the  facts. 

See  Appeal,  6. 

Order  of,  denying  motion  for  new  trial  upon  exceptions  not  reviewable 
by  Court  of  Appeals. 

See  Appeal,  10. 

Power  of,  to  set  aside  report  of  commissioners  unfavorable  to  construc- 
tion of  street  surface  railroad  in  public  street  —  order  refusing  to  set  aside 
unfavorable  report  based  upon  want  of  power  erroneous. 

See  Railroads,  1,  2. 

ASSESSMENT. 

To  complete  payment  for  stock  not  fully  paid  cures  defect  caused  by 
overvaluation  as  to  all  creditors  whose  claims  thereafter  accrue. 

See  Corporations,  8. 

Right  of  taxpayer  to  examine  tax  record,  in  New  York  city« 
See  New  York  (City  op),  2. 

Upon  lands  not  within  description  of  special  statute  authorizing  tax,  void . 
See  Tax,  9. 

ASSIGNMENT. 

.  Of  contract  —  requirement  of  Lien  Law  for  filing  of,  applies  to  public 
contracts — contractor  does  not  assign  contract  by  giving  order  for  money 
due  thereon. 

See  Contract,  10,  12. 

Of  whole  amount  of  paitially  paid  account  —  assignor  cannot  recover 
from  assignee  amount  previously  collected  by  attorney  and  paid  to 
assignee. 

See  Equity,  1,  2. 

ATTOBNEY  AND  CLIENT. 

1.  Lien  Jor  Services  Rendered  in  SurrogaUs  Court.  An  attorney  has  a 
lien,  for  services  rendered  in  a  Surrogate's  Court,  upon  a  decree  in  a  pro- 
bate matter,  made  before  the  amendment  of  section  66  of  the  Code  of 
Civil  Procedure  giving  an  attorney  a  lien  in  a  special  proceeding  took 
effect,  and  upon  his  application,  when  the  amount  thereof  has  been  liqui- 
dated by  a  judgment  at  law,  the  surrogate  has  power  to  protect  the  lien 
by  vacating  a  satisfaction  of  the  decree  made  in  disregard  of  the  attor- 
ney's rights.     Matter  of  Regan.  338 

2.  WJien  Agreement  for  Compensation  Prevents  Recovery  for  Services  upon 
a  Quantum  Meruit.  A  written  agreement  by  an  owner  to  pay  an  attor- 
ney a  specified  percentacre  of  any  award  to  be  obtained  in  a  condem- 
iiHtion  proceeding  in  full  for  his  services  to  be  rendered  therein,  in 
which  proceeding  by  reason  of  his  death  another  attorney  who  agreed 
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BANEIKG. 

Discount  of  drafts— right  •f  bank  to  enforce  liability  of  acceptor. 

See  Bills,  Notes  and  Checks,  2. 

When  bank  may  set  off  discounted  note,  not  due,  against  deposit. 
See  Fraud. 

Liability  of  bank  for  false  representation  made  by  president  to  pur- 
chaser of  securities  held  by  it  for  whom  he  acted  in  a  fiduciary  capacity. 

See  Principal  and  Agent,  8,  4. 


When  applicant  for  admission  to,  is  not  entitled  to  examination  under 
rule  admitting  attorneys  licensed  to  practice  in  another  state. 

See  Attorneys. 

BECIUE8T. 

When  it  constitutes  an  absolute  gift  instead  of  creating  a  trust. 

See  Will,  1. 

BILL  OF  S  ALB. 

When  trust  created  thereby  cannot  be  questioned  by  trustee  —  enforce- 
ment by  creditors  at  large. 

See  Debtor  and  Creditor,  1,  2. 

BILLS,  KOTBS  AND  0HBCK8. 

1.  Dif^te  —  Acceptance  —  Goneideration  —  Promiee  to  Deliver  Goods. 
The  consideration  for  the  acceptance  of  drafts,  which  were  given  for  the 
future  delivery  of  coal,  does  not  fail  by  reason  of  the  non-delivery  thereof, 
since  a  promise  to  deliver  is  sufficient  consideration  for  the  acceptance. 
Tradeemeii's  Nat.  Bank  v.  Curtis.  194 

2.  Dieeount  —  Knowledge  of  GonsidertUion,  The  right  of  a  bank  to 
enforce  the  liability  of  the  acceptor  of  drafts  discounted  by  it  is  not 
affected  by  its  knowledge  that  the  consideration  therefor  was  a  promise 
to  deliver  coal  in  the  future  instead  of  an  actual  delivery,  where  the  drafts 
were  discounted  for  value  before  maturity  and  before  a  breach  of  the 
agreement  for  the  delivery  of  the  coal.  Id. 

Evidence  tending  to  show  nature  of  consideration  admissible  in  action 
upon  promissory  note. 

See  Evidence,  8. 

Discount  of  note  in  reliance  upon  false  statement  in  report  to  commsr- 
cial  agency. 

SeeFBJiVV. 

Liability  of  maker  of  capital  stock  note  of  mutual  fire  insurance  com- 
pany— issuance  of  policy  within  thirtv  days  not  a  condition  precedent  to 
recovery  —  validity  of  note  not  affected  by  failure  of  company  to  have  sum 
required  by  statute  upon  receipt  of  license. 

See  Insurance,  1-8. 

Merger  of  cause  of  action  on  promissory  note  In  Judgment  thereon. 
See  Judgment,  1. 

Recovery  on  promissory  notes  —  dependent  agreements. 
See  Vendor  and  Purchaser. 

Warehouse  receipts — liability  of  pledgee  for  storage  charges. 
See  Warehousemen,  1,  2. 
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BOKD. 

Liquor  tax  certificate  —  when  surety  upon  bond  given  upon  application 
therefor  not  liable  for  false  statement  in  application. 

See  ExciSB,  1. 

And  mortgage — when  owner  estopped  from  denying  authority  of  agent 
to  receive  payment. 

See  Principal  and  Agent,  2. 

BOT7NDABIE8. 

When  conveyance  of  lands  bounded  by  road  does  not  include  any  part 
of  road. 

See  Ejbctbcent»  8. 

BUFFALO  (CITT  OF). 

Appointment  to  fill  vacancy  in  office  of  commissionerof  public  works  — 
power  of  legislature  to  provide  for  filling  vacancy  —  commissioner  must 
be  elected  at  municipal  election. 

See  CoNBTiTTJTiONAL  Law,  2,  4,  5. 

CAPITAL. 

Value  of  seat  in  New  York  Stock  Exchange  is  capital  invested  fn 
business. 

See  Tax,  2. 

CAPITAL  STOCK  KOTK 

Of  mutual  fire  insurance  company — liability  of  maker. 

See  Insurance,  1-3. 
CAUSE  OF  AanoK. 

When  it  cannot  be  divided. 
See  Former  Adjudication,  2. 

On  promissory  note —  merger  in  judgment  thereon. 
See  Judgment,  1. 

CERTIFICATE. 

Liquor  tax — when  suretj*"  upon  bond  given  upon  application  therefor 
not  liable  for  false  statement  in  application. 

See  Excise,  1. 

Liquor  tax — insufficient  petition  for  revocation  —  failure  of  holder  to 
answer  charges  under  oath  does  authorize  revocation  in  absence  of  proper 
petition. 

See  Excise,  2,  3. 

CEBTIFIED  QUESTIONS. 

Abstract  statement  of  facts. 

See  Appeal,  9. 

COAL. 

Construction  of  agreement  for  mining. 

See  Contract,  14. 

CODE  OF  CIVIL  PBOCEDUBK 

1.  §06  —  Attorney  and  Client  —  Lien  for  Service*  Rendered  in  Sun^o- 
gate's  Court.  An  attorney  has  a  lien,  for  services  rendered  in  a  Surro- 
gate's Court,  upon  a  decree  in  a  probate  matter,  made  before  the  amend- 
ment of  section  66  of  the  Code  of  Civil  Procedure  giving  an  attorney  a 
lien  in  a  special  proceeding  took  effect,  and  upon  his  application,  when  the 
amount  thereof  has  been  liquidated  by  a  judgment  at  law,  the  surrogate 
has  power  to  protect  the  lien  by  vacating  a  satisfaction  of  the  decree  made 
in  disregard  of  the  attorney's  rights.    Mattel'  of  Regan.  838 
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CODE  OF  CIVIL  PBOCEDUBE  —  CorUinued, 

2.  §§  721.  728  — ifeai  Property  —  Marketable  Title  — Error  in  Nams  cf 
Owner  in  Summons  in  Foreelatfure  Action  —  Ex  Parte  Order  Amending 
Summone.  The  title  to  real  propertj  acquired  under  foreclosure  sale  is 
not  unmarketable  because  of  an  error  in  the  name  of  the  owner  in  the 
summons  and  complaint  in  the  foreclosure  action,  which  after  personal 
service  and  although  she  had  not  appeared  was  corrected  by  an  ex  parte 
order,  inserting  her  true  name  therein,  upon  the  ground  that  the  court 
had  not  acquir^  jurisdiction,  and,  therefore,  had  no  power  to  amend,  where 
the  court  properly  determined  that  the  defendant  was  fairlj  apprised 
that  she  was  the  party  the  action  was  intended  to  affect,  smce,  by  its 
determination  to  that  effect,  it  acquired  jurisdiction,  and  under  sections 
721  and  723  of  the  Code  of  Civil  Procedure,  relating  to  defects  in  process 
cured  by  judgment  and  amendments  of  process,  it  bad  the  power  and  it 
was  its  duty  to  grant  the  order.    JStuywMnt  v.  WeiL  421 

3.  §  1001  —  Appeal —  Order  Denying  Motion  for  a  New  Tri€U  upon  Exeep- 
tione  not  Bevietoable.  An  order  of  the  Appellate  Division  denying  a  motion 
for  a  new  trial  made  upon  exceptions  pursuant  to  section  1001  of  the  Code 
of  Civil  Procedure,  made  intermediate  the  interlocutory  and  final  judg- 
ments, is  not  a  final  order,  and  in  the  absence  of  an  allowance  of  the 
appeal  and  a  certificate  of  the  questions  to  be  reviewed  is  not  reviewable 
by  the  Court  of  Appeals.     Young  v.  Gilmaur,  500 

4.  §  1338 — Appeal — Embodiment  of  Opinion  in  Order  of  Bewrsal  not 
Equivalent  to  a  Statement  t?iat  Beversal  Wtis  upon  the  FaeUt.  An  order  of 
the  Appellate  Division  reversing  a  judgment  and  granting  a  new  trisl 
upon  the  grounds  stated  in  the  opinion  *' delivered  herein  and  which  is 
hereby  mfule  a  part  of  the  order,"  cannot  be  considered  a  statement  that 
the  reversal  was  upon  the  facts,  and  is  not  a  compliance  with  section  1338 
of  the  Code  of  Civil  Procedure,  especiallv  in  a  case  where  the  opinion  is 
susceptible  of  different  constructions,  and  it  is  a  matter  of  doubt  whether 
the  reversal  was  upon  the  law  or  the  facts,  or  both;  the  reversal  must, 
therefore,  be  presumed  by  the  Court  of  Appeals  to  have  been  upon  ques- 
tions of  law  only.     Townaeiid  v.  Bell.  462 

5.  g  \^)(i  — Ejectment  — Action  by  Cotenant  —  FhUure  to  Plead  Right 
of  Cotenante,  Section  1500  of  the  Code  of  Civil  Procedure,  providing^ 
for  separate  actions  by  joint  tenants  or  tenants  in  common,  does  not  require 
the  owner  of  an  undivided  interest  in  lands  to  allege  in  his  complaint  in 
an  action  of  ejectment  that  he  and  all  of  his  cotenants  might  join  together 
in  maintaining  the  action,  since  the  section  does  not  prescribe  the  form  of 
pleading  in  such  an  tuition,  but  provides  what  showing  of  title  will  entitle 
him  or  them  to  a  judgment  of  possession;  it  does  not  require  that  they 
must  unite  in  the  action,  and  its  purpose  is  fulfilled  when  proof  is  mndo 
that  the  tenant  suing  has  a  legal  title,  entitling  him  to  possession,  and  that 
those  having  title  to  the  other  undivided  interests  are  upon  the  face  of  the 
record  entitled  to  maintain  a  similar  action.    Deering  v.  BeiUy,  184 

6.  §  2628  —  Limitation  of  Actions — GJiildren  Bom  after  Testator's 
Death.  Section  2628  of  the  Code  of  Civil  Procedure  (2  R.  8.  69,  §  18), 
providing  that  the  purchasers  of  real  property  in  good  faith  for  a  val- 
uable consideration  from  the  heirs  of  one  dying  seized  thereof,  shall 
not  be  affected  by  a  devise  of  the  proi>erty  made  by  the  latter,  unless 
within  four  years  after  his  death  the  will  devising  the  same  is  either 
admitted  to  probate  and  recorded  as  a  will  of  real  property,  or  established 
by  the  final  judgment  of  a  couit  of  competent  jurisdiction,  but  that  if 
*'at  the  time"  of  his  death  the  devisee  is  *' within  the  age  of  twenty- 
one  years,"  such  limitation  does  not  begin  to  run  until  after  the  expi- 
ration of  one  year  from  the  removal  of  such  disability,  has  no  applica- 
tion to  children  not  born  until  years  after  the  testator's  death,  r^x  v. 
Fee.  44 
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7.  Idem  —  ConcecUment  of  WiU,  The  concealment  of  a  will  which  pre- 
vents the  running  of  the  four-vear  limitation  provided  by  that  section 
is  not  shown  by  the  fact  that  after  the  death  of  one  of  the  heirs  it  was 
found  among  comparatively  valueless  papers  in  his  house,  and  it  was 
proved  that  uter  the  death  of  the  testator  all  the  heirs  knew  of  its  exist- 
ence and  contents,  since  the  concealment  intended  by  the  statute  is  such 
as  leaves  the  devisees  ignorant  of  their  rights  under  the  will  and  deprives 
them  of  knowledge  of  its  existence.  Id, 

OOLULTEBJLL  SEOUBITY. 

Warehouse  receipts  —  liability  of  pledgee  for  storage  charges  —  when 
question  whether  possession  has  been  taken  of  property  is  one  of  fact. 

See  Warbhousbmen,  1,  2. 

OOIOCEBGIAL  AGENCY. 

False  statement  in  report  to. 

iS^FBAUD. 

COMMON  OOtJNdL. 

Determination  by,  as  to  necessity  for  laying  out  street  across  railroad 
tracks,  reviewable  by  Appellate  Division. 

See  Apptcal,  3. 

COMPENSATION. 

Of  attorney  —  when  agreement  for,  prevents  recovery  for  services  upon 
a  quantum  meruit. 

See  Attornbt  and  Cuent,  2. 

COMPLAINT. 

Action  of  ejectment  by  cotenant — failure  to  plead  right  of  cotenants. 

See  Ejectment,  1. 

Amendment  of,  on  appeal. 
See  Pleadiko,  1. 

CONCEALMENT, 

Of  will. 

See  Limitation  of  Actions,  2. 

CONSIDEBATION. 

Promise  to  deliver  goods  sufficient,  for  acceptance  of  drafts  —  right  to 
enforce  liability  of  acceptor  not  affected  by  knowledge  of  consideration. 

See  BiiiLs,  Notes  and  Checks,  1,  2. 

For  voluntary  promise  to  pay  money. 
See  Contract,  2. 

Evidence  tending  to  show  nature  of,  admissible  in  action  upon  promis- 
sory note. 

iSS0«  Evidence,  8. 

CONSTITUTIONAL  LAW. 

1.  Conttitution,  Art  10,  §  5,  not  AppHiedble  to  Statutory  Offlees.  The 
provisions  of  section  6  of  article  10  of  the  Constitution,  that  *'  the  Legis- 
lature  shall  provide  for  filling  vacancies  in  office,  and  in  case  of  elective 
officers  no  person  appointed  to  fill  a  vacancy  shall  bold  his  office  by  virtue 
of  such  appointment  longer  than  the  commencement  of  the  political  year 
next  succeeding  the  first  annual  election  after  the  happening  of  the 
vacancy,"  apply  only  to  such  offices  as  are  created  or  made  elective  by 
the  Constitution,  and  not  to  such  as  are  created  and  controlled  by  statute. 
People  ex  ret,  Wai'd  v,  Scheu,  ^  292 
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2.  Appointment  to  FiU  Vacancy  in  Office  of  Commiesioner  cfPuhUe  Warka 
in  the  city  of  Buffalo.  The  office  of  commissioner  of  public  works  in  the 
city  of  Buffalo  is  not  a  constitutional  office,  but  is  of  statutory  ori&rin 
and  under  legislative  control,  and  tlxe  legislature  not  having  provided 
for  elections  to  fill  vacancies  in  said  office,  except  at  municipal  elections 
which  can  only  be  held  in  November  of  odd-numbered  years,  a  vacancy 
in  such  office,  caused  by  the  death  of  an  elected  commissioner,  is  properly 
filled  by  an  appointment  by  the  mayor,  the  appointment  to  continue  until 
the  first  day  of  January  after  the  next  municipal  election.  Jd, 

3.  Fower  of  Ijcgislature  to  FiU  Vacancies  in  Elective  (Mces.  The 
words  *' except  to  fill  vacancies"  contained  in  section  8  oi  article  12 
of  the  Constitution,  which  provides  that  '*  All  elections  of  city  officers, 
*  *  *  except  toflU  tacanciee,  shall  be  held  on  the  Tuesday  succeeding 
the  first  Monday  in  November  in  an  odd-numbered  year,  *  *  •  "  sim- 
ply reserves  to  the  legislature  the  right  to  fill  vacancies  in  elective  offices 
in  even-numbered  years  and  are  permissive,  not  mandatory,  and,  there- 
fore,  not  in  confiict  with  section  5  of  article  10  of  the  Constitution.         Id, 

4.  Power  of  Legislature  to  Promdefor  Filling  Vacancy  in  OJflce  of  Con^ 
mis^ioner  of  PMic  Works  in  the  City  of  Buffalo.  The  provisions  of  sec- 
tion 271  of  the  charter  of  the  city  of  Buffalo  (L.  1891,  ch.  105,  amd.  L. 
1895,  ch.  805),  that  ** a  vacancy  in  the  office  of  an  elected  commissioner" 
of  public  works  *' shall  be  filled  by  appointment  by  the  mayor,  until  the 
first  day  of  January,  after  the  next  municipal  election,  at  which  election 
a  commissioner  shall  be  elected  to  fill  the  unexpired  term  of  the  elected 
commissioner  whose  office  became  vacant,''  are  not  in  contravention  of 
the  Constitution  in  limiting  the  right  to  hold  an  election  to  fill  such  a 
vacancy  to  an  odd*  numbered  year,  since  the  office  being  statutory,  the 
term,  compensation,  mode  of  appointment  or  election,  and  the  time  and 
manner  of  filling  vacancies  are  all  subject  to  the  legislative  will.      Id, 

5.  Commissioner  Must  Be  Elected  at  Municipal  Election.  The  expres- 
sions "annual  election"  and  ''municipal  election  "  as  used  in  said  charter 
are  not  synonymous,  and  do  not  justify  a  claim  that  a  commissioner  of 
public  works  may  be  legally  electea  at  a  general  election  held  in  an  even- 
numbered  year.  Id. 

OONSTBUCTION. 

Of  contract  for  advertising  to  be  paid  for  by  allowance  on  purchase. 

See  CONTBACT,  8,  4. 

CX>NTINaENT  ESTATEa 

When  share  of  income  from  trust  does  not  pass  to  legatee  of  beneficiary. 

See  Will,  7,  8. 

OONTBACT. 

1.  Municipal  Contract'^  When  Amount  of  Work  Thereunder  Cannot  Be 
Limited  by  Plan  Providing  for  Less  Amount,  Where  a  contract  executed 
by  a  municipal  corporation  provided  for  the  laying  out  of  a  new  street 
between  designated  limits,  and  the  regulating  and  grading  thereof  as 
called  for  by  an  ordinance  of  the  common  council  and  by  the  advertised 
proposals  for  bids,  that  the  entire  work  should  be  done  in  substantial 
accordance  with  the  specifications  and  a  plan  of  the  work  to  be  performed 
lowing  grade  lines  and  profile,  the  fact  that  the  plan  providcKl  for  only 
a  portion  of  the  whole  length  of  the  new  street  does  not  limit  the  amount 
of  work  to  be  done  to  that  portion,  since  it  must  be  regarded  as  merely 
subsidiary  to  the  contract  and  as  furnishing  a  guide  in  the  prosecution  of 
the  work,  and  in  case  of  a  discrepancy  between  them,  the  contract,  and 
not  the  plan,  will  control.    Dean  v.  Mayor ^  etc.,  of  N.  T.  13 

2.  Consideration.  Where  a  voluntary  promise  to  pay  money,  expressly 
or  impliedly,  either  imposes  upon  the  promisee  some  obligation,  or  requests 
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of  the  promisee  the  perfonnance  of  senrices  upon  the  strength  of  the 
promise,  if  the  conditions  are  met,  there  is  a  consideration  which  will 
suffice  to  uphold  the  agreement  and  the  promisee  may  compel  payment. 
Keuka  College  v.  Ray.  96 

3.  Advertinng — Allowance  on  Purchcue,  An  agreement  for  advertising, 
to  he  paid  for  by  the  deduction  of  a  certain  sum  from  the  contract  price 
of  launches  provided  that  price  reaches  a  designated  amount,  imports  a 
covenant  on  the  part  of  the  advertiser  to  deal  with  the  other  party  to 
the  advertising  contract  in  the  sale  of  such  launches  on  exactly  the 
same  terms  as  it  offers  to  other  customers.    Hand  v.  Gas  Engine  d  P.  Co. 

142 

4.  ConstrtLciion — Meeting  of  Minda.  A  contract  for  the  purchase  of 
launches  to  be  paid  for  in  cash  is  not  invalid  on  the  ground  that  the 
minds  of  the  parties  did  not  meet,  merely  because  the  purchaser,  whose 
identity  and  purpose  were  not  known  to  the  vendor,  intended  to  pay  part 
of  the  price  with  the  outstanding  obligation  of  the  vendor  on  an  advertis- 
ing contract,  since  payment  to  a  vendor  in  his  own  obligations  is  a  pay- 
ment in  cash.  Id, 

5.  Refusal  to  Perform.  A  recovery  for  the  agreed  price  of  advertis- 
ing may  be  had  in  money  under  a  contract  to  pay  for  such  advertising 
only  by  an  allowance  on  the  price  in  case  of  a  certain  purchase,  where  the 
advertiser  after  an  agreement  for  such  purchase  had  been  made  at  a  cash 
price  without  his  knowing  the  identity  of  the  purchaser,  on  his  subse- 
quently learning  the  purchaser's  intention  to  pay  part  in  the  obligation 
for  advertising  refuses  to  complete  the  sale.  Id, 

6.  Rescmion — Condition  as  to  CertiUcate.  Refusal  to  permit  a  con- 
tractor to  go  on  with  his  woik,  virtually  repudiating  the  contract,  gives 
the  contractor  an  immediate  cause  of  action  and  relieves  him  from  the 
obligation  to  produce  the  certificate  of  an  engineer  required  by  the  con- 
tract as  a  condition  of  payment.     Smith  v.  Wetmore,  284 

7.  Equitable  Pledge.  Where,  in  an  action  brought  by  the  assignee  of 
a  purchaser  at  a  judicial  sale  to  recover  moneys  claimed  to  have  been 
due  and  owing  the  receiver  of  an  insolvent  newspaper  corporation,  it 
appears  that  the  corporation,  in  consideration  of  a  loan  by  the  defendant 
to  be  paid  in  monthly  installments,  agreed  to  appoint  him  an  agent  for  a 
specified  period  to  procure  advertisements  for  its  ptiper  in  a  territory  spe- 
cifically designated,  he  to  fix  the  rates,  collect  the  bills,  render  monthly  state- 
ments and  receive  a  specified  commission,  a  provision  in  the  contract  that 
out  of  the  moneys  received  a  specified  sum  per  mouth  should  be  applied 
to  the  payment  of  the  loan  until  paid  constitutes  an  equitable  pled^  of 
the  receipts  for  that  purpose,  and  the  receiver,  if  he  accepts  and  pabiishes 
advertisements  procured  by  the  defendant,  lias  no  claim  for  moneys  col- 
lected by  the  latter  and  applied  upon  the  loan  to  the  extent  provided 
for  in  the  contract,  and  the  plaintiff  cannot  recover.  Coml,  Pub.  Co.  v. 
Beckwitli.  a29 

8.  Former  Adjudimtion.  A  prior  judgment  in  an  action  for  wind- 
ing up  the  corporation  as  insolvent,  to  which  tlie  defendant  was  made  a 
party,  which,  so  far  as  the  record  shows,  docs  not  adjudicate  nor  attempt 
to  adjudicate  his  right  to  the  moneys  received  by  hini  lor  the  advertise- 
ments, does  not  bar  him  from  asserting  his  right  thereto.  Id, 

9.  When  Sales  Executed  or  Executory,  Made  Daring  Suspensum 
Provided  for  in  a  Contract  for  Payments  upon  Sales  Made  while  in 
EoTcCy  fu>t  Subject  Thereto.  An  agreement  by  the  patentees  of  a  com- 
modity with  competitors  in  business,  who  agreed  to  become  their 
selling  agents,  that  the  latter  should  receive  a  specified  sum  upon  each 
pound  thereof  sold  and  delivered  to  them  or  to  others  during  the  life 
of  the  contract,  and  that  if  the  patents  were  infringed  upon,  or  if  in 

81 
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any  way  without  their  fault  the  patentees  should  lose  exclusive  con- 
trol of  the  market,  they  might  terminate  the  agreement  upon  notice,  the 
same  to  be  again  enforced  when  they  regainSi  exclusive  control,  does 
not  entitle  the  agents  to  payments  upon  sales  made  by  the  patentees  to 
other  parties  during  a  suspension  of  the  contract  owing  to  an  infringe- 
ment of  the  patent,  upon  the  ground  that  the  goods  sold  were  not  delivered 
until  after  its  reinstatement,  since  the  right  thereto  depends  upon  both  a 
sale  and  delivery  during  the  operation  of  the  contract,  and  all  sales, 
whether  executed  or  executory,  during  the  period  of  suspension,  are 
relieved  from  such  payments.    Fries  v.  Merck.  445 

10.  Mechanic's  Lien  —  Requirement  of  Filing  of  Assignment  of  Can- 
tracts  and  Orders  for  Money  Due  tliereon  Applies  to  Public  Contracts. 
The  provisions  of  section  15  of  the  Lien  Law  (L.  1897,  ch.  418),  that 
'•  no  assignment  of  a  contract  for  the  performance  of  labor  or  the  fur- 
nishing of  materials  for  the  improvement  of  real  property  or  of  the 
money  or  any  part  thereof  due  or  to  become  due  therefor,  nor  anorder 
drawn  by  a  contractor  or  sub-contractor  upon  the  owner  of  such  real 
property  for  the  payment  of  such  money  shall  be  valid  until  the  contract 
or  a  statement  containing  the  substance  thereof  and  such  assignnient  or  a 
copy  of  each,  or  a  copy  of  such  order,  be  tiled  in  the  office  of  the  county 
clerk  of  the  county  wherein  the  real  property  improved  or  to  be  improved 
is  situated,  *  *  *"  apply  to  public  contracts  as  well  as  to  those  with 
private  persons.     Brace  v.  City  of  Gfoversville,  452 

11.  W?ie7i  Copy  of  Contract  Need  not  Be  Filed  mth  Order,  The 
requirement  of  that  section,  that  a  copy  of  the  contract  or  statement  of  its 
substance  be  filed,  applies  only  to  an  assignment  of  the  contract  and  not 
to  an  order  for  money  due  thereon,  in  which  c*ise  the  filing  of  the  order, 
if  it  clearly  iaentifies  the  contract,  is  sufficient.  Id. 

12.  Cojitraetor  Does  not  Assign  Contract  by  Giving  Order  for  Money 
Due  Tfiereon.  A  contractor,  by  giving  an  order  upon  a  fund  to  accrue 
from  the  performance  of  a  public  contract,  neither  assigns,  sub-lets 
nor  disposes  of  the  contract  nor  his  power  to  execute  the  same,  and 
does  not  contravene  thereby  the  provisions  of  chapter  444  of  the  Laws  of 
1897,  prohibiting  such  assignment,  sub-letting  or  disposal  without  the 
previous  consent  in  writing  of  the  department  or  official  awarding  the 
same.  Id. 

13.  Action  for  Compensation  for  Use  of  Premises  Liter  mediate  their  Sale 
and  Reconveyance,  Where,  upon  the  trial  of  an  action  to  recover  compen- 
sation for  the  occupancy  of  prefi.ises,  it  appears  that  the  defendant  pur- 
chased them  under  an  oral  agreement  made  by  the  husbands  of  the 
respective  parties  that  she  might  change  her  mind  and  have  the  right 
to  elect  tnat  it  should  not  be  considered  a  purchase  at  all,  in  which  event 
all  that  tne  property  cost  her  should  be  restored;  that  she  did  change  her 
mind  and  the  money  she  put  into  it  was  refunded  or  allowed  to  her; 
that  part  of  the  agreement  was  that  in  case  the  vendor  was  required  to 
take  the  property  back  he  should  be  at  liberty  to  charge  a  specified  rate 
per  month  during  defendant's  occupation,  which  part  she  repudiated 
upon  the  ground  that  her  husband  had  no  power  to  bimi  her  to  pay  any- 
thing therefor,  and  the  question  whether  she  authorized  or  ratified  her 
husband's  promise  to  pay  was  submitted  to  the  jury,  a  verdict  for  the 
plaintiff  for  the  amount  found  due  for  compensation  during  the  period  of 
occupution  cannot  be  disturbed  on  appeal.      Van  Brunt  v.  Calder,        458 

14.  Construction  of  agreement  for  mining  coal.  Oeuet  v.  D.  <fe  //.  C. 
Co.  (Mem.)  608 

When  agreement  for  compensation  prevents  recovery  for  services  upon 
a  quantum  nuruit. 

/SfY' Attounkv  and  Client,  2. 
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Ignorance  not  a  basis  for  reformation  of. 
See  E<iuiTY,  1. 

Executory  agreement  by  executors  or  testamentary  trustees. 
See  Executors  AND  Administrators,  1. 

For  sale  of  engine  —  mechanic  furnished  by  vendor  to  superintend  erec- 
tion represents  vendor  and  test  of  operation  is  wHhin  his  authority. 

See  Master  and  Servant,  10. 

Of  sale  —  when  quality  of  goods  a  part  of  the  contract — implied  war- 
ranty —  rescission. 

See  Sale,  1-3. 

Of  sale  —  goods  to  be  shipped  —  damages. 
ScA  Sale,  4. 

Of  sale  —  refusal  of  vendee  to  complete  purchase  —  resale  at  public  auc- 
tion—  purchase  by  vendor — when  amount  realized  evidence  of  value  in 
action  to  charge  vendee  with  deficiency. 

See  Sale,  5. 

Dependent  agreements. 

See  Vendor  and  Purchaser. 

OONTBIBnTOBT  NEGLIGENOE. 

When  freedom  from,  must  be  affirmatively  proved. 

See  Negligence,  1. 

Injuries  sustained  in  dark  hallway  of  apartment  house. 
See  Negligence,  2. 

CX>NVEBSION. 

Of  corporate  funds  —  liability  of  officers  of  corporation. 

See  Corporations,  4. 

CX>KVEYANCE. 

Of  lands  bounded  by  road  —  when  it  docs  not  include  any  part  of  road. 

See  Ejectment,  3. 

CONVICTION. 

For  murder  —  reversal  on  account  of  improper  remarks  of  district 
attorney. 

See  Crimes,  1. 

CX>BPOBATIONS. 

1.  Rights  of  Creditors  Cannot  Be  Impaired  by  Sale  of  Plant  and  Retire- 
ment from  Bust  tit 8s.  Where  the  ri^hta  of  a  creditor  have  intervened  a 
corporation  has  no  power,  even  with  tlie  consent  of  all  its  stockholders, 
to  sell  its  plant  to  another  corponuion  and  to  retire  from  business,  taking 
payment  in  the  stock  of  the  purchasing  corporation,  which  is  issued, 
not  to  it,  or  its  otticers  as  trustees,  but  to  an  individual  stockholder, 
who  does  not  undertake  to  pay  llie  corporate  debts,  and  who  dis- 
tributes it  without  regarvl  to  sucli  debts,  since  the  creditor  has  the 
right  to  rely  upon  its  assets  for  the  payment  of  his  debt  and  has  an 
equittible  lien  thereon,  both  as  against  stockholders  and  all  transferees 

'except  those  purchasing  for  good  faith  and  for  value,  and,  under  such 
circumstances,  the  stockholder  could  not  become  a  bomi  fide  purchaser. 
Hurd  V.  I{.  r.  cfc  a  S.  L,  Co,  89 

2.  Stock  not  Fully  Paid —  Liability  of  Purchaser,  A  purchaser  of  stock 
in  a  corporation,  organized  under  chapter  40  of  the  Laws  of  1848  and 


644  INDEX. 

OOBPOBATIONS  —  Continued, 

amendments  thereto,  before  a  certificate  that  the  stock  has  been  fully 
paid  is  mtide  and  recorded,  and  when  the  stock  has  not  been  fully  paid 
because  of  the  overvaluation  of  property  which  had  been  taken  in  pay- 
ment therefor,  is  liable  to  creditors  of  the  companjr  under  section  10  of 
that  act  for  an  amount  equal  to  the  amount  of  his  stock,  although  he 
bought  the  stock  without  knowing  of  the  overvaluation.  White  Cot  bin  & 
Co.  V.  Jones.  158 

3.  Subsequent  Assessment  to  Complete  Payment,  An  assessment  on 
the  stockholders  of  the  corporation  to  an  amount  equal  to  the  overvalua- 
tion of  property  which  had  been  taken  in  payment  for  stock,  although 
made  after  the  expiration  of  the  two  years  within  which  the  payment  for 
the  stock  was  required  under  section  10  of  chapter  40  of  the  Laws  of  1848, 
will  cure  the  defect  ctvused  by  such  overvaluation  as  to  all  creditors 
whose  claims  thereafter  accrue.  Id. 

4.  Liability  of  Officers  for  Appropriation  of  Corporate  Funds,  Officers 
of  a  corporation,  by  reason  of  ownership  of  substantially  all  of  its  stock, 
do  not  own  the  corporation  itself,  and  if  they  convert  its  money  or  prop- 
erty to  their  own  use  the  same  liability  attaches  as  if  they  had  appropri- 
ated the  money  or  property  of  an  individual.  Saranac  £  L.  P.  R.  R,  Co. 
V.  Arnold.  368 

5.  Witness  —  Credibility  of,  when  a  Question  of  Fhct.  Whether  former 
officers  of  a  corporation  took  monev  and  property  belonging  to  it,  alleged 
to  have  been  received  and  retained  by  them  for  their  individual  benefit, 
is  a  question  for  the  jury  in  an  action  against  them  by  the  corpora- 
tion to  recover  the  amount  thereof,  where  the  books  apparently  show  that 
they  did.  and  pra<'tically  the  only  evidence  to  the  contraiy  is  their  own 
testimony  in  denial  and  cxp  anation,  although  it  is  unimpeached  and 
uncontradicted,  and  the  direction  of  a  verdict  in  their  favor  is  reversible 
error,  since  they  are  interested  witnesses  whose  testimony  is  uncorrobo- 
rated and  whose  credibility  is  a  question  for  the  jury.  Id. 

Presumption  by  Court  of  Appeals  that  books  of.  were  properly  received 
in  evidence  and  as  to  right  to  rely  upon  facts  shown  thereby. 

See  Appeal,  5. 

Liability  of  maker  of  capital  stock  note  of  mutual  fire  insurance  com- 
pciny — issuance  of  policy  within  thirty  days  after  organization  of  com- 
pany not  a  condition  precedent  to  recovery  —  validity  of  note  not  affected 
by  failure  of  company  to  have  sum  required  by  statute  upon  receipt  of 
license. 

See  Inscrance,  1-3. 

Liability  for  the  tort  of  an  apparent  agent. 
See  Principal  and  Agent,  1. 

COSTS. 

Power  of  Supreme  ('ourt  to  impose,  upon  discontinuance,  by  stipula- 
tion, of  action  in  which  no  counterclaim  is  interposed. 

See  Attorney  and  Client,  3. 

OOXmX  OF  APPEALS. 

Question  reviewable  by,  after  unanimous  affirmance  by  Appellate 
Division. 

See  Appeal,  1. 

Affirmance  by  Appellate  Division  of  referee's  findings  upon  conflicting 
evidence,  conclusive  in  Court  of  Appeals. 

Sie  Appeal,  3. 
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Surrogate's  order  vacating  satisfaction  of  decree  made  in  disregard  of 
attorney's  lien  is  a  final  order  in  a  special  proceeding,  reviewable  by  the 
Court  of  Appeals.  n 

See  Appeal,  4. 

Presumption  as  to  books  of  corporation  received  in  evidence  and  as 
to  right  to  rely  upon  facts  shown  thereby. 

See  Appeal,  5. 

Embodiment  of  opinion  in  order  of  reversal  of  Appellate  Division  not 
equivalent  to  a  statement  that  reversal  was  upon  the  fpcts  —  when  find- 
ings of  fact  upon  sufficient  evidence  are  conclusive  upon  Court  ol 
Appeals — when  exceptions,  not  alfecting  the  merits,  will  ^  not  be 
considered. 

^d  Appeal,  6-8. 

Certified  question. 
See  Appeal,  9. 

Order  denying  motion  for  a  new  trial  upon  exceptions  not  reviewable. 
See  Appeal,  10. 

,Question  not  raised  below. 
See  Appeal,  11. 

When  rule  that  appellants  are  entitled  to  the  benefit  of  findings  most 
favorable  to  them  has  no  application. 

See  Appeal,  12. 

Surrogate's  findings,  when  conclusive. 
See  Will,  4. 

OOUBTS. 

Power  of  Supreme  Court  to  impose  costs  upon  discontinuance,  by  stipu- 
lation, of  action  in  which  no  counterclaim  is  interposed. 

See  Attorney  and  Client,  3. 

Relief  from  fraudulent  foreign  judgment  may  be  granted  by  courts  of 
this  state. 

See  Judgment,  3. 

Consent  of  attorney  confers  no  power  upon  court  to  compel  by  order 
in  a  summary  proceeding  payment  of  money  in  his  hands  as  a  business 
agent. 

See  Jurisdiction. 

Power  of  Appellate  Division  to  set  aside  report  of  commissioners  unfa- 
vorable to  construction  of  street  surface  railroad  in  public  street  —  order 
refusing  to  set  aside  unfavorable  report  based  upon  want  of  power 
erroneous. 

See  Railroads,  1,     \ 

Error  in  name  of  owner  in  summons  in  foreclosure  action  —  power  of 
court  to  grant  ex  parle  order  amending  summons. 

See  Real  Property,  3. 

Direction  of  verdict,  v.hf  u  improper. 
See  Trial,  1. 

CREDIT. 

Obtained  by  false  statement  in  report  to  commercial  agency. 

See  Fraud. 
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Rights  of,  cannot  be  impaired  by  sale  of  plant  of  corporation  and  retire- 
ment from  business. 

See  Corporations,  1. 

Of  corporation  —  liability  of  purchaser  of  stock  not  fully  paid  —  subse- 
quent assessment  to  complete  payment. 

See  Corporations,  2,  8. 

Bill  of  sale  —  when  trust  created  thereby  cannot  be  questioned  by  trus- 
tees—  enforcement  by  creditors  at  large. 

See  Debtor  and  Creditor,  1,  2. 

Income  from  trust  fund  not  subject  to  claims  of  judgment  creditors. 
See  Trusts. 

CBIMSS. 

1.  Murder  —  BeversaZ  of  Connetion  on  Account  of  Improper  Bemark»  of 
District  Attorney.  Where,  in  a  capital  case,  it  is  a  matter  of  reasonable 
doubt  whether  the  district  attornev  in  summing  up.  by  his  remarks  to 
the  jury,  properly  excepted  to,  did  not  intimidate  them  or  coerce  them 
through  threats  and  an  appeal  to  their  fears  of  public  imputation  of 
improper  motives  if  they  should  acquit,  into  finding  a  verdict  against 
the  defendant,  to  such  an  extent  as  to  make  it  reasonably  doubtful 
whether  he  has  hud  a  fair  trial  or  has  been  fairly  convicted,  a  judgment 
of  conviction  must  be  reversed.    People  v.  MuU,  247 

2.  Bape  —  InmJ}kient  Evidence  of  Penetration.  Upon  the  trial  of  an 
indictment  for  rape,  while  the  fact  of  penetration,  where  there  is  no 
dire<!t  evidence  thereof,  may  be  proved  by  circumstantial  evidence,  such 
evidence  must  be  convincing,  and  if  it  fails  to  establish  actual  penetration 
beyond  a  reasonable  doubt  a  judgment  of  conviction  for  rape  in  the  first 
degree  must  be  reversed.     People  v.  Tench.  520 

8.  Murder  —  Premeditation.  The  evidence,  upon  the  trial  of  an  indict- 
ment for  murder  in  the  first  degree,  examined  and  held  suflicient  to  justify 
the  jury  in  finding  that  the  homicide  was  committed  from  motives  of 
revenge  under  circumstances  establishing  premeditation  and  deliberation. 
People  V.  Pugh.  ^  624 

Venue  —  question  not  raised  at  trial. 
See  Appeal,  11. 

DAMAGES. 

For  depreciation  in  value  of  stock  during  litigation  —  judgment  a  bar 
to  action  for. 

See  Former  Adjudication,  1,  2. 

For  failure  to  deliver  goods  of  quality  described  in  contract  of  sale. 
See  Sale,  4. 

DEBTOR  AND  CREDITOR. 

1  Bill  of  Sale —  When  2'rust  Createi  Thereby  Cannot  Be  Questioned 
by  Trustee.  One  to  whom  a  debtor  transfers  all  his  stock,  store  fixtures 
and  accounts  by  bill  of  Bale,  in  consideration  whereof  the  transferee 
agrees  to  pay  the  debts  due  specified  creditors,  and  orally  agrees 
with  the  debtor  and  certain  of  such  creditors  to  accept  and  take  pos- 
session of  the  property,  to  sell  it  and  apply  the  proceeds  to  the  debts 
specified  in  the  agreement,  thereby  becomes  a  trustee  for  the  beneflf  of 
the  creditors,  and  the  trust  thereby  created,  which  relates  solely  to  per- 
sonal property,  is  good  as  between  the  parties  to  it,  although  partly  in 
writing  and  partly  oral  and  cannot,  in  an  action  by  the  creditors  to 
enforce  it,  be  questioned  by  the  trustee  on  the  ground  that  it  is  illeg«l 
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as  made    for    the    purpose    of  defrauding    creditors.     NereHlieimer  v. 
Smyth,  202 

2.  Enforcement  by  Creditors  at  lAirge  —  Evidence.  Creditors  at  large 
may  maintaia  an  action  in  equity  to  enforce  tlie  trust  created  by  such 
an  agreement  without  first  procuring  a  judgment  at  law  againet  the 
trustee  on  his  promise  to  pay  their  liebts,  and  in.  such  enaction  parol 
evidence  is  admissible  to  prove  the  purpose  of  the  bill  of  sale  and 
that  it  was  made  with  the  consent  of  the  creditors  and  for  their  benefit.     Id, 

Corporations  —  rights  of  creditors  cannot  be  impaired  by  sale  of  plant 
and  retirement  from  business. 

See  Corporations,  1. 

DECLARATIONS. 

Of  decedent  as  to  will  inadmissible  to  prove  existence  of  lost  or 
destroyed  will  at  death  —  declarations  against  interest. 

See  Will,  5,  6. 

DEEDS. 

Boundaries  —  when  conveyance  of  lands  bounded  by  road  does  not 
include  any  part  of  road. 

See  Ejectment,  8. 

Tax  deed  —  erroneous  assessment  upon  lands  not  within  description  of 
special  statute  —  sale  for  valid  and  invalid  taxes  void. 

See  Tax.  9,  10. 

DEFENSE. 

Separate  or  partial  —  demurrer. 

See  Pleading,  2. 

Statute  of  Limitation  must  be  pleaded  to  be  available  as  a  defense. 
See  Tax,  11. 

Necessity  of  pleading,  in  action  upon  life  insurance  policy,  service  of 
notice  required  bv  section  92  of  the  Insurance  Law  where  non-payment 
of  premiums  is  alleged  as  a  defense. 

See  Trial,  2. 

DEMTJBBEB. 

To  separate  or  partial  defenses. 

See  Pleading,  2. 

DENTISTBT. 

Liability  of  proprietor  of  department  storie  for  malpractice  of  apparent 
agent. 

See  Principal  and  Agent,  1. 

DEPARTMENT  8T0RR 

Liability  of,  for  tort  of  an  apparent  agent. 

See  Principal  and  Agent,  1. 

DESCRIPTION. 

Conveyance  of  lands  bounded  by  road  does  not  include  any  part  of 
road. 

See  Ejectment,  3. 

DISCONTINUANCE. 

Of  action  in  which  no  counterclaim  is  interposed,  by  stipulation  —  power 
of  Supreme  Court  to  impose  costs. 

See  Attorney  and  Client,  3. 
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Of  drafts — right  of  bank  to  enforce  liabilitj  of  acceptor. 

See  Bills,  Notes  and  Checks,  2. 

Of  notes  in  reliance  upon  false  statements  in  report  to  commercial 
agency. 

See  Fbaud. 

PISTBICT  ATTOBNEY. 

Reversal  of  conviction  for  murder  on  account  of  improper  remarks  of. 

See  Cbqces,  1. 


Acceptance —  promise  to  deliver  goods  sufficient  consideration. 
See  Bills,  Notes  and  Checks,  1. 

BJXOnCEKT. 

1.  Action  by  CoUnant  —  Failure  to  Plead  Right  of  Cotenante.  Section 
1500  of  the  Code  of  Civil  Procedure,  providing  for  separate  actions  by 
joint  tenants  or  tenants  in  common,  does  not  require  the  owner  of  an 
undivided  interest  in  lands  to  allege  in  his  complaint  in  an  action  of 
ejectment  that  he  and  all  of  his  cotenants  might  join  together  in  main- 
taining the  action,  since  the  section  does  not  prescribe  the  form  of  plead- 
ing in  such  an  action,  but  provides  what  showing  of  title  will  entitle  him 
or  them  to  a  judgment  of  possession;  it  does  not  require  that  thev  must 
unite  in  the  action,  and  its  purpose  is  fulfilled  when  proof  is  'made  that 
the  tenant  suing  has  a  legal  title,  entitling  him  to  possession,  and  that 
those  having  title  to  the  other  undivided  interests  are  upon  the  face  of 
the  record  entitled  to  maintain  a  similar  action.    Deerivg  v.  ReiUy,        184 

2.  Seitin  or  Paeseesion  of  Highway  —  Efeet  of  City's  Occupation,  The 
seizin  or  possession  of  the  owner  of  land  in  a  highway  over  which  a 
city  has  acquired  an  easement  only  is  not  lost  by  the  city's  occupation, 
because  that  is  in  subordination  to  the  legal  title,  and  on  the  abandonment 
of  the  road  no  question  arises  of  re-entry  or  the  loss  of  the  right  thereto 
by  lapse  of  time.  Id. 

8.  Boundaries  —  Conveyance  Bounded  by  Boad,  A  conveyance  of 
lands  described  as  *'  beginning  on  the  northeasterly  corner  of  Blackburry 
alley  on  the  southeasterly  side  of  Bloomingdale  road,"  running  along  said 
alley  a  certain  distance,  thence  by  other  descriptions  back  to  the  Bloom- 
ingaale  road  and  thence  along  that  road  to  the  place  of  beginning,  does 
not  include  any  part  of  such  road  or  alley  in  the  conveyance.  Id. 

4.  Sufficiency  of  Plaintiff's  Title— Bight  of  D^endant  to  Baise  Ques- 
tion, A  defendant  in  ejectment  cannot  mise  the  question  that  a  deed 
to  the  plaintiff  by  the  sole  surviving  executor  of  the  former  owner  of 
the  land  was  ineffectual  as  a  conveyance  on  the  ground  that  the  power 
of  sale  had  expired  by  operation  of  law  and  must,  from  the  lapse  of 
many  years  time,  be  presumed  to  have  been  extinguished,  when  there 
is  no  claim  of  adverse  possession  and  no  one  interest^  in  the  estate  of  the 
testator  raises  the  objection. 

ELECTION. 

Of  commissioner  of  public  works  in  city  of  Buffalo  must  be  at  municipal 
election. 

See  Constitutional  Law,  5. 

EMPLOYHENT. 

Risk  of —assumption  of  risk  not  incident  to  regular  work — negligence 
of  co-servant. 

See  Master  and  Servant,  7-9. 
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EdUITY. 

1.  Ignorance  not  a  Basis  jar  Tteformation  of  Contract  —  Assignment 
for  Whole  Amount  of  Partially  Paid  Account.  Mere  ignorance  as  to 
the  prior  payment  to  an  attorney  of  part  of  an  account  is  not  ground 
for  a  judgment  reforming  a  written  assignment  thereof  by  reducing 
to  a  smaller  amount  the  account  described  therein  without  reservation 
or  qualification  as  a  claim  upon  which  the  whole  amount  is  unpaid, 
where  no  fraud  exists  and  the  instrument  expresses  the  precise  agree- 
ment of  the  parties  without  the  insertion  or  omission  of  any  provision 
contrary  to  their  intention,  since  in  the  absence  of  fraud  on  one  side  and 
mistake  on  the  other,  reformation  is  never  based  upon  ignomnce,  but 
upon  what  the  parties  agree  to.  and  then,  by  the  mistake  of  both,  failed 
to  express  in  the  writing.     Curtis  v.  Albee.  360 

2.  Assignor  Cannot  Recorder  from  Asnignee  Amount  Collected  by  Attorney 
and  Paid  to  Assignee,  The  assignor  cannot  recover  the  amount  paid 
to  his  attorney  from  the  assignee,  who,  although  it  did  not  pass  by 
the  assignment  and  he  was  not  authorized  to  do  so,  has  collected  it 
in  his  own  name  and  in  his  own  behalf  from  tlie  attorney,  where  the 
payment  is  not  in  specie  so  that  the  res  can  be  followed,  since  under  such 
circumstances,  he  does  not  represent  the  assignor  and  the  latter  cannot 
adopt  or  ratify  the  payment.  Id, 

Creditors  may  maintain  action  in,  to  enforce  trust  created  by  bill  of  sale 
See  Debtor  and  Ckeditor,  2. 

Judgment  in  equitable  action  for  delivery  of  stock  unlawfully  detained 
a  bar  to  subsequent  action  for  damages  for  depreciation  in  value  during 
litigation  —  when  cause  of  action  cannot  be  divided. 

See  Former  Adjudication,  1,  2. 

ESTATE. 

Not  bound  by  executory  agreement  by  executors  or  testamentary 
trustees. 

See  Executors  and  Administrators,  1. 

Transfer  tax  —  when  tax  is  on  succession  not  on  property  —  power  of 
appointment  —  time  of  exercise  —  form  of  property  —  remainders. 

See  Tax,  3-5. 

Transfer  tax  —  remainder  to  residuary  legatee  of  remainderman  — 
remainder  passing  to  residuary  legatee  of  appointee  —  interest  of  residuary 
legatee  prior  to  accounting  by  er  .cutor. 

See  Tax,  6-8. 

Contingent  estate  —  when  share  of  income  from  trust  does  not  pass  to 
legatee  of  beneficiary  —  when  estate  if  vested  is  defeated. 

See  Will,  7-9. 

ESTOPPEL. 

Of  owner  of  bond  and  mortgage  from  denying  authority  of  agent  to 
receive  payment. 

See  Principal  and  Agent,  2. 

EVIDENCE. 

1.  Admissibility  of  Value  of  Testamentary  Gifts.  Where  the  probate  of 
a  will  is  contested  upon  the  grounds  of  testamentary  incapacity  and  undue 
influence,  evidence  of  the  condition  and  value  of  the  estate  and  of  the  sev- 
eral properties  devised  is  admissible.     Matter  of  Woodward.  28 

2.  Admissibility  of  Declarations  of  Testatrir.  Statements  made  by  the 
testatrix  to  one  of  her  daughters,  a  competent  witness,  as  to  personal  trans- 
actions between  them,  of  conversations  which  the  testatrix  claimed  to  have 

82 
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had  with  other  persons  which  were  alleged  to  be  wholly  imaginaiy,  are 
admissible  on  the  questions  of  mental  incompetency  or  undue  influence. 

Id. 

8.  Tending  to  Show  Nature  of  ConHderation  for  Promissory  Note.  In  an 
action  to  recover  upon  a  promissory  note  given  'in  consideration  of 
tounding  a  college,"  testimony  of  the  person  who  procured  the  note  as  to 
what  was  said  and  done  by  and  between  him  and  the  maker,  at  the 
time  the  note  was  given,  tending  to  show  that  the  plaintiff  undertook  to 
perform  acts  and  services  upon  the  invitation  or  request  of  the  defendant, 
is  not  open  to  the  objection  that  it  tended  to  contradict  or  to  vary  the 
written  agreement,  but  is  admissible  and  proper  to  establish  that  there 
WHS  a  good  consideration  for  the  note  in  the  acts  undertaken  to  be  per- 
formed by  the  plaintiff  upon  the  strength  and  inducement  of  the  promise. 
Ktuka  College  v.  Bay.  96 

4.  Identity  of  Building  Burned  with  Building  Described  in  Policy  of  Fire 
Insurance.  In  an  action  to  recover  a  loss  upon  a  policy  of  fire  insurance, 
in  which  the  identity  of  the  building  insured  is  disputed,  where  the 
insured  has  testified  that  upon  the  receipt  of  the  policy  she  read  it;  that 
she  intended  to  have  the  building  which  was  burned  insured,  and  always 
supposed  it  was.  and  she  has  been  permitted  to  give  all  the  reasons  for 
her  belief  and  the  facts  that  tended  to  disclose  her  intention,  the  rejec- 
tion in  evidence  of  a  former  policy  in  another  company,  which  she  sent 
to  the  insurer  to  furnish  information  and  as  a  guide  to  it  in  writing  the 
policy  in  suit,  and  which  tended  to  show  that  she  had  always  insured  the 
building  burned  as  a  dwelling  house,  and  not  as  a  "  barn  occupied  by  a 
tenant,"  as  described  in  the  new  policy,  a  building  answering  this  descrip- 
tion bein^  situated  on  the  other  side  of  the  road,  is  reversible  error,  since 
it  is  admissible  to  show  that  she  knew  or  ought  to  have  known  that  such 
description  could  not  have  covered  the  dwelling,  and  it  is  also  admissible, 
for  the  purposes  of  cross-examination,  since,  if  the  facts  disclosed  by  the 
rejected  paper  had  been  given  to  the  jurv,  it  might  not  have  found,  as  it 
did,  that  she  really  believed  that  the  dwelling  was  insured.  Saunders  v. 
Agr.  Lis.  Co.  361 

Presumption  by  Court  of  Appeals  that  books  of  corporation  were 
properly  received  in  evidence. 

See  Appeal,  5. 

Credibility  of  witness,  when  a  question  of  fact. 
See  CoRPOKATiONS,  5. 

Trial  for  rape  —  insufficient  evidence  of  penetration. 
See  Crimes,  2. 

Sufficient  to  establish  premeditation  on  trial  for  murder. 
See  Crimes,  3. 

Parol,  admissible  to  prove  purpose  of  bill  of  sale  in  action  to  enforce 
trust  created  thereby. 

See  Debtor  and  Creditor,  2. 

Erroneous  exclusion  of  declarations  and  instructions  bv  servant. 
See  Master  and  Servant,  10. 

When  freedom  from  contributory  negligence  must  be  affirmatively 
proved. 

»S(5»  Negligence,  1. 

Sufficient  to  justify  finding  that  foreman  had  charge  of  entire  work,  to 
whom  rule  should  have  been  communicated. 

See  Nbolioence,  4. 
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EVIDEKGE  —  Continued, 

When  not  ground  for  reversal  of  action  decreeing  specific  performance. 
See  Real  Property,  2. 

When  amount  realized  on  resale  of  personal  property  at  auction  after 
refusal  of  vendee  to  complete  purchase  evidence  of  value  in  action  to 
charge  vendee  with  deficiency. 

See  Sale,  5. 

Of  service  of  notice  required  by  section  92  of  the  Insurance  Law, 
inadmissible  in  action  upon  policy  oi  life  insurance,  when  not  pleaded. 

See  Trial,  2. 

When  conflicting  and  fairly  presenting  question  of  fact,  nonsuit  is 
erroneous. 

See  Trial,  3. 

Declarations  of  decedent  as  to  will  —  declarations  against  interest.^ 
See  Will,  5,  6. 

EXAMINATION'. 

For  admission  to  the  bar  —  when  applicant  not  entitled  to  examination 
under  rule  admitting  attorneys  licensed  to  practice  in  another  state. 

See  Attorneys. 

EXCEPTIONS. 

When  question  determined  is  reviewable  by  Court  of  Appeals  after 
unanimous  affirmance  by  Appellate  Division. 

See  Appeal,  1. 

Not  affecting  the  merits  will  not  be  considered  by  Court  of  Appeals. 
See  Appeal,  8. 

EXCISE. 

1.  Liquor  Tax  Certificate  —  WJ^en  Surety  upon  Bond  Given  upon 
Application  therefor  not  Liable  for  False  Statement  in  Application.  A 
surety  upon  a  bond,  conditioned  that  the  principal  will  not  violate  any 
of  the  provisions  of  the  Liquor  Tax  Law,  given  upon  an  application 
for  a  liquor  tax  certificate  which  falsely  states  that  the  applicant  had 
never  been  convicted  of  a  felony,  does  not  guarantee  the  truth  of 
the  statement,  and  in  the  absence  of  knowledge  of  its  falsity  when  it 
executed  the  bond,  is  not  liable  for  the  acts  of  the  principal  who  had  been 
previously  convicted  of  a  felony,  in  selling  liquor  under  the  certificate, 
which  at  the  election  of  the  state  was  void  (ib  initio  under  section  28  of  the 
Liquor  Tax  Law,  providing  that  no  person  who  shall  have  been  convicted 
of  a  felony  shall  traffic  in  liquor  or  be  granted  a  liquor  tax  certificate, 
since  such  sales  were,  as  to  the  surety,  protected  by  the  certificate  until 
the  assertion  by  the  state  of  its  invalidity.     Lyman  v.  Schermerhorn.    113 

2.  Liquor  Tax  Law  —  Insufficient  Petition  for  lie  coca  ion  of  Ceriifi' 
cate.  The  Liquor  Tax  Law  (L.  1896,  ch.  112,  §  28),  authorizing  any 
citizen  to  commence  a  summary  proceeding  to  forfeit  the  right  to  carry 
on  business  on  account  of  acts  which  constitute  a  crime,  by  a  petition  to 
a  Judge  or  the  court,  but  expressly  providinc  that  the  ''petition  shall 
state  tlie  facts  upon  which  said  application  is  uased,"  is  not  satisfied  or 
complied  with  by  a  petition  which  merely  states  that  the  petitioner  is 
informed  and  believes  that  the  particular*  facts  exist  or  that  the  party 
charged  has  committed  the  forbidden  act  in  violation  of  law,  without 
even  a  statement  of  the  sources  of  the  information  or  the  grounds  of  the 
belief,  and,  hence,  such  a  petition  furnishes  no  sufficient  basis  for  the 
revocation  of  a  liquor  tax  certificate.    Matter  of  Peck  v.  CargiU,  891 


